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FORE  WOK  D 


The  rise  of  administrative  bodies  probably  has  been  the  most 
significant  legal  trend  of  the  last  century  and  perhaps  more 
values  today  are  affected  by  their  decisions  than  by  those  of 
all  the  courts,  rt  view  of  administrative  decisions  apart.  They 
also  have  begun  to  have  important  consequences  on  personal 
rights.  .  .  .  They  hare  become  a  veritable  fourth  branch  of  the 
Government,  which  has  deranged  our  three-branch  legal 
theories  as  much  as  the  concept  of  a  fourth  dimension  unsettles 
our  three-dimensional  thinking. 

— Justice  Robert  U.  Jackson,  1952. 

No  man  is  a.  warmer  advocate  for  proper  restraints  and 
wholesome  checks  in  every  department  of  government  than  I 
am;  but  I  have  never  yet  been  able  to  discover  the  propriety  of 
placing  it  absolutely  out  of  tlie  power  of  men  to  render  essen- 
tial Services,  because  a  possibility  remains  of  their  doing  ill. 
— President  George  Washington,  1787. 

This  report :  "Federal  Regulation  and  Regulatory  Reform''  is,  we 
believe,  one  of  the  most  comprehensive  studies  ever  made  on  this  sub- 
ject. It  is  the  product  of  nearly  two  years  of  investigation  that  included 
28  days  of  public  hearings,  some  220  witnesses  from  both  government 
and  the  private  sector,  a  hearing  record  in  excess  of  3,500  pages  and 
extensive  written  submissions  from  individuals  and  agencies.  It  repre- 
sents our  commitment  to  more  effective  government  on  behalf  of  the 
American  public. 

A  government  truly  of  and  for  the  people  must  be  accountable  to 
them.  An  important  part  of  this  accountability  is  oversight  by  the 
Congress  which,  in  turn,  is  answerable  to  the  citizens  its  Members  col- 
lectively serve. 

Federal  regulation  of  commerce  for  the  public  convenience  and  neces- 
sity goes  back  to  1789,  the  first  year  of  government  under  the  United 
States  Constitution,  when  Congress  passed  measures  signed  into  law 
by  President  Washington  for  the  regulation  of  ocean-going  ships  and 
the  coasting  trade  and  for  the  administration  of  customs  laws.  The 
growth  of  Federal  regulation  over  the  past  two  centuries  stems  not 
from  the  whims  of  politicians  or  from  some  conspiratorial  scheme  to 
build  big  government.  As  this  report  demonstrates,  regulatory  laws 
were  created  to  cope  with  problems  experienced  by  people.  As  long  as 
people  desire  the  protection  of  their  government,  the  important  concern 
is  not  merely  the  scope  of  federal  regulation,  but  its  quality  and  effi- 
ciency. The  Subcommittee's  recommendations  for  improving  the  inde- 
pendence and  integrity  of  regulatory  agencies  are  directed  toward 
these  goals. 
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IV 

Iii  offering  this  study,  it  is  our  hope  that  the  Subcommittee's  re- 
port will  serve  both  as  a  reaffirmation  of  our  faith  in  representative 
government  and  as  a  catalyst  for  needed  reorganization  and  reform. 
Sincerely, 

John  E.  Moss, 
Chairman,  Subcommittee  on  Oversight  and  Investigations. 

Washington,  D.C.,  October.  1976 
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FEDERAL  REGULATION  AND  REGULATORY  REFORM 

CHAPTER  l 

[nTRODTTCTTON 

Forty- four  years  ago,  a  great  American  President  described  the 
Federal  regulatory  agency  as  a  "tribune  of  the  people.''  To  some.  Look- 
ing back  across  the  year.-,  those  words  may  seem  a  hollow  promise.  To 
this  Subcommittee,  (hey  represent  a  goal  of  this  government  and  a 
standard  of  achievement;  sometimes  equaled,  sometimes  Ignored, 
always  pertinent. 

That  standard,  we  believe,  makes  clear  both  the  promise  and  the 
failure  of  Federal  regulation  today.  To  the  extent  regulatory  agencies 
have  based  their  decisions  on  the  broad  public  interest,  they  have  often 
fulfilled  their  purposes,  affording  Americans  better  health,  more  com- 
petitive markets,  essential  information,  and  public  protection  against 
fraud  and  deceit.  To  the  extent  they  have  seen  their  role  as  representa- 
tives of  special  interests,  promoters  of  narrow  economic  purposes,  or 
servants  of  entrenched  bureaucracy,  they  have  not  been  tribunes  of  the 
people. 

We  have  studied  regulation  and  regulatory  reform  for  many  months. 
Our  reasons  for  engaging  in  this  extended  inquiry  are  varied.  As 
Members  of  Congress  we  are  aware  that  our  public  service  depends, 
in  the  final  analysis,  solely  on  the  consent  of  the  people  we  serve.  Do 
our  delegate  agencies  understand  this  as  well  ? 

As  Members  of  Congress  we  or  our  predecessors  have  struggled  to 
enact  laws  to  improve  the  quality  of  life  and  redress  some  of  the  in- 
equities in  our  system.  How  well  have  we  succeeded  ? 

As  Members  of  Congress  we  believe  we  have  a  continuing  obligation. 
through  legislative  oversight,  to  measure  against  a  permanent  stand- 
ard the  performance  of  the  agencies  we  have  created. 

In  the  several  hundred  pages  of  this  report — and  the  thousands  of 
pages  of  hearings  and  documents  supporting  its  conclusions  ai  d 
recommendations- — the  reader  will  find  harsh  words  for  some  Federal 
regulatory  agencies  and  some  regulators.  There  are  examples  of 
agencies  which  have,  we  believe,  intentionally  failed  to  carry  out  the 
law.  There  are  also  examples  of  agencies,  and  individual  Federal 
employees,  who  have  been  effective  and  have  carried  out  their  responsi- 
bilities and  more.  There  are  tales  of  courage  in  these  pages  and 
instances  of  pure  cowardice. 

What  we  found  most  clearly  is  that  regulation  cannot  be  summed  up 
in  catch  words,  simple  phrases,  or  rhetoric.  It  is  a  many-faceted  process 
which  has  sometimes  succeeded  and  sometimes  failed.  More  important. 
regulation  is  a  dynamic  process,  like  our  government  itself  and  like 
our  society.  We  find  that  regulation  lias  changed  over  the  years  and 
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continues  to  change  even  as  we  study  it.  If  the  Federal  regulatory 
agencies  do  not  meet  the  standard  of  achievement  we  have  set — and 
many  do  not — they  offer,  at  least,  hope  of  improvement  and  a  means 
for  moving  toward  a  just  society.  It  is  toward  that  goal  that  we  have 
directed  this  study. 

REGULATION    AND    ITS    CRITICS 

Attacks  on  Federal  regulation  have  driven  its  image  to  an  his- 
toric low.  Though  often  self-serving,  the  criticism  is  useful.  Reform 
of  Federal  regulation  has  become  accepted  almost  universally  as  a 
critical  need,  reflecting  intense  concerns  that  cross  party  lines,  that 
run  deeply  in  both  Houses  of  the  Congress,  and  that  are  shared  by 
Congressional  leaders  with  those  in  the  Executive  agencies. 

Criticism  of  regulation  nonetheless  is  characterized  by  contradictory 
arguments.  Some  urge  a  simplistic  repeal  of  law,  on  the  grounds  that 
we  are  plagued  with  too  much  government  and  too  much  Federal 
regulation.  Others  look  not  to  the  quantity  of  regulation,  but  to  its 
quality,  asserting  that  the  basic  defect  of  regulation  is  that  it  reflects 
the  interests  in  the  industries  regulated  to  the  near  exclusion  of  other 
legitimate  interests.  Still  others  cite  failures  of  policy  or  structural 
deficiencies  leading  to  cumbersome  procedures  and  excessive  delay. 

Common  to  many  of  these  critics  is  the  assumption  that  government 
has  lost  touch  with  the  governed  and  that  bureaucracy  is  inflexible. 
Some,  but  not  all,  add  that  the  regulatory  agencies  are  responding, 
not  to  the  people,  or  even  to  special  interests,  but  to  their  own  need 
to  survive. 

To  determine  the  true  problems  of  regulation,  their  nature  and 
extent,  and  possible  remedies,  the  Subcommittee  on  Oversight  and  In- 
vestigations began  its  own  study  of  the  operations  of  Federal  regula- 
tory agencies  in  April  1975.  It  was  appropriate  for  the  Subcommittee 
to  undertake  this  study  because  of  its  jurisdiction  over  a  number  of 
these.  This  report  refers  mainly  to  9,  including  6  independent  regula- 
tory commissions  and  3  executive  branch  regulatory  agencies : 

Independent  commissions 

Consumer  Product  Safety  Commission 
Federal  Communications  Commission 
Federal  Power  Commission 
Federal  Trade  Commission 
Interstate  Commerce  Commission 
Securities  and  Exchange  Commission 

Executive  branch  agencies 

Environmental  Protection  Agency 

Food  and  Drug  Administration 

National  Highway  Traffic  Safety  Administration 

Our  policy,  detailed  below,  was  to  look  in  depth  at  their  perform- 
ance, to  assess  the  validity  of  congressional  mandates  and  the  quality 
of  execution  and  especially  to  question  whether  regulation  seemed  to 
be  serving  a  useful  purpose  justly  and  efficiently. 


BTTMMABY    OF    CONCLUSIONS    AND    RECOMMENDATIONS 

The  Subcommittee  finds  that  the  primary  goal  in  the  reform  of 
pal  regulation  should  be  to  make  regulatory  programs  function 
more  effectively  on  behalf  of  the  consuming  public.  We  also  have  con- 
cluded that  regulatory  reform  can  be  accomplished  only  if  approached 
jy-by-agency  and  program-by-program  and  not  with  any 

ard  solution.   It    is  irrational  to  subject  economic 

regulation  and  other  types  of  regulations,  including  health,  safety, 

and  environmental,  to  the  same  criteria  and  to  the  same  solutions. 

process  of  reform  is  thus  laborious,  requiring  full  recognition  of 

the  complexity  of  the  Federal  regulatory  process 

Although  we  firmly  believe  that  reform  must  proceed  agency-by- 
agency,  we  have  nonetheless  identified  certain  common  failings  in  the 
agencies  studied. 

All  suffer  from  a  critical  defect,  an  insufficient  response  to  the  public 
they  were  created  to  serve.  Our  studies  confirm  earlier  observations 
that  the  actions  of  regulatory  agencies  reflect  more  than  anything 
else  their  primary  attention  to  the  special  interests  of  regulated  in- 
dustry and  lack  of  sufficient  concern  for  underrepresented  interests. 
Given  the  frequent  communication  between  regulated  industry  and 
regulatory  agencies,  and  given  the  cohesive  structure  of  regulated 
industry,  this  rinding  should  not  be  surprising. 

The  Subcommittee  has  concluded  that,  if  durable  change  is  to  be 
accomplished,  there  will  have  to  be  fundamental  adjustments  in  the 
political  environment  of  regulation  and  new  structures  for  increasing 
the  accountability  of  agency  actions  to  broad  public  interests.  Regula- 
tion relating  to  health  and  safety,  in  particular,  must  not  be  biased 
by  extraneous  interference  on  behalf  of  special  interests. 

Our  first  set  of  recommendations  is  therefore  directed  at  creating 
new  structures  and  a  political  environment  which  supports  rather  than 
impedes  regulation  in  the  public  interest  by — 

1.  establishing  new  mechanisms  of  effective  public  participation,  to 
offset  the  dominance  of  regulated  industry  in  agency  proceedings; 

2.  strengthening  Congressional  oversight  to  increase  the  account- 
ability of  the  agencies  to  elected  representatives  of  the  public ; 

3.  merging  three  important  health  and  safety  regulatory  functions : 
vehicle  safety,  food  and  drugs,  and  product  safety  into  a  single  com- 
mission to  reduce  duplication  of  functions,  to  insulate  two  regulatory 
programs  from  political  interference  associated  with  their  location  in 
the  executive  branch,  and  to  strengthen  accountability  to  the  Congress; 

4.  reorganizing  Federal  energy  regulation  and  information  gather- 
ing in  a  single  independent  agency:  (These  regulatory  functions 
should  remain  insulated  from  programs  designed  to  promote  the 
development  of  energy  resources  and  research,  public  education,  or 
advocacy  associated  with  such  promotion.  These  promotional  func- 
tions should  remain  within  the  Executive  Branch.  Coordinated  energy- 
policy  and  planning  functions  would  remain  a  necessary  part  of  both 
an  independent  energy  agency  and  an  Executive  Branch  agency.) 

5.  increasing  the  openness  of  agency  proceedings  to  facilitate  public 
participation;  and, 


6.  increasing  the  independence  of  regulatory  agencies  from  execu- 
tive dominance. 

The  second  set  of  general  recommendations  is  intended  to  increase 
the  effectiveness  and  fairness  of  regulation  by  reforming  existing 
agency  practices.  We  propose  that  the  Federal  government — 

1.  eliminate  weaknesses  in  the  enforcement  efforts  of  regulatory 
agencies  by  introducing  improved  and  evenly  applied  sanctions; 

2.  improve  the  process  for  selecting  regulators  of  high  quality,  and 
strengthen  conflict-of-interest  laws  and  regulations  governing  their 
performance  on  the  job ; 

3.  eliminate  unnecessary  delay  and  cumbersome  procedures ; 

4.  eliminate  the  misapplication  of  benefit/cost  analysis  in  rulemak- 
ing procedures ;  and 

5.  separate  promotional  and  regulatory  functions  by  removing  pro- 
motional programs  from  independent  regulatory  agencies. 

The  Subcommittee  recommends  reduction  of  regulation  by — 

1.  consolidating  Federal  programs  in  energy  regulation  and  in 
safety  and  health  regulation ; 

2.  eliminating  duplication  and  overlap  in  and  between  regulatory 
programs ; 

3.  eliminating  anti-competitive  regulation  unnecessary  to  the  con- 
tinued protection  of  the  public ;  and 

4.  terminating  individual  regulations  or  regulatory  programs  de- 
termined, upon  review,  to  be  ineffective. 

Finally,  the  Subcommittee  recommends  continued  study  and  de- 
velopment of  mechanisms  to  enable  citizens  to  protect  their  interests 
more  effectively  both  in  and  outside  agency  proceedings  by — 

1.  restructuring  Federal  citizen  class  suit  provisions  or,  in  the  alter- 
native, establishing  the  right  of  a  State  attorney  general  to  bring  class 
actions; 

2.  reforming  the  doctrine  of  standing  to  sue,  to  widen  access  of 
consumers  to  the  Federal  courts ;  and 

3.  increasing  the  role  of  small  claims  courts  as  a  means  of  consumer 
redress. 

These  recommendations  are  described  in  further  detail  in  chapter 
17.  In  addition,  recommendations  addressed  to  individual  agencies  are 
set  forth  at  the  end  of  each  of  the  chapters  which  immediately  follow. 

THE   SUBCOMMITTEE'S   STUDY 

On  April  20,  1975,  Subcommittee  Chairman  John  E.  Moss  an- 
nounced the  commencement  of  a  "comprehensive  study"  of  Federal 
regulatory  agencies.  The  study  was  to  include  an  assessment  of  the 
independence,  performance,  and  economic  effects  of  the  activities  of 
regulatory  agencies  under  the  Subcommittee's  jurisdiction. 

In  June  1975,  the  Subcommittee  sent  to  each  of  the  nine  regulatory 
agencies  a  detailed  questionnaire  covering  such  topics  as  history  and 
goals ;  staffing,  procedures,  and  operations ;  planning  and  evaluation : 
operations  and  workload;  outside  sources  of  advice;  public  inter- 
action; Office  of  Management  and  Budget  (OMB)  reviews;  freedom 
of  information  activity;  litigation  capability;  rulemaking;  and,  in 
the  case  of  commissions,  commission  meetings,  periods  of  service  of 


commissioners,  and   prior  and   subsequent   employment  of  commis- 
sioners. As  agency  responses  were  received  in  July,  IDT.'),  the  Btaff 
acedto  analyze  (lie  data  lor  the  pi  >i  identifying  the  issues 

and  obstacles  to  effective  regulation. 

In  September  1975,  the  Subcommittee  issued  a  print  entitled:  "An 
Economic  Evaluation  of  the  OMB  Paper  on  'Th<  Cost  of  Regulation 
and  Restrictive  Practices,'"  prepared  by  the  Office  of  Economic 
Analysis,  U.S.  General  Accounting  Office.  The  paper  was  in  response 
to  the  President's  charge  that  the  combined  cost  to  consumers  01  gov- 
ernment regulation  and  restricted  pi  in  the  private  sector 
amounted  to  "something  in  die  order  of  $2,000  per  family."  The  Presi- 
dent based  this  estimate  on  an  OMB  paper.1  The  General  Accounting 
Office  concluded : 

In  our  opinion,  OMB's  summary  of  the  cost  of  government  regulation  at  $2,000 
per  year  for  the  average  American  family  has  substantial  shortcomings.  The 
OMB  compendium  does  not  provide  a  methodical  structure  for  carefully  ana- 
lyzing and  tabulating  the  cost  of  government  regulation.  .  .  . 

The  OMB  does  not  make  a  clear  distinction  between  the  gross  cost  and  the  net 
cost  associated  with  government  regulation.  The  gross  cost  of  any  undertaking  is 
i  he  total  economic  cost  associated  with  the  project.  The  net  costs,  however,  aro 
the  residual  that  remains  when  an  undertaking's  benefits  are  subtracted  from 
its  gross  costs.  .  .  . 

The  OMB  approach  in  this  effort  is  akin  to  the  hypothetical  corporation  issuing 
an  annual  report  which  lists  the  corporate  expenses  in  its  summary  statement 
but  neglects  to  report  the  corporate  revenues. 

In  November  1975,  the  Subcommittee  conducted  hearings  jointly 
with  the  Senate  Committee  on  Commerce  and  the  Committee  on  Gov- 
ernment Operations,  addressing  the  issue  of  improving  the  quality  of 
appointments  to  regulatory  agencies.  These  hearings  together  with 
r  efforts  provide  the  basis  for  findings  in  Chapter  12. 
In  December  1975,  the  Subcommittee  held  a  series  of  meetings  with 
ency  officials  to  review  responses  to  the  questionnaire,  to  discuss 
issues  identified  in  the  questionnaire  returns  and  from  other  sources, 
to  identify  areas  of  further  information  needed  by  the  Subcommittee, 
to  seek  suggestions  from  agency  officials  on  needed  reforms. 
From  February  through  July  1976,  the  Subcommittee  conducted 
ies  of  intensive  hearings  on  regulatory  reform,  exploring  the  most 
important  issues  of  performance  with  agency  heads.  Following  the 
l  ;icy  hearings,  the  Subcommittee  for  2  days  heard  testimony  from 
public  witnesses  on  agency  performance  and!  on  the  need  for  reform. 


1  As  the  following  chart  indicates,  the  budgets  of  the  agencies  studied  (excluding  non- 
regolatory  functions)  amount  to  less  than  one-third  of  one  percent  of  the  annunl  Federal 
budget  and  have  not  grown  significantly  as  a  percentage  of  the  total  Federal  budget. 

COMPARISON  OF  BUDGET  AUTHORITY  OF  9  REGULATORY  AGENCIES  TO 
TOTAL  U.S.  BUDGET* 

[In  percent] 

Comparison  of  budget  authority  1971        1972        1973        1974  1075 

9  regulatory  agencies  to  total  United  States  budget 1.052      1.171      2.S14      2.125       2.240 

9  rejrulatorv  agencies,  excluding  nonrogulatcry  functions,  to 
total  United  States  budget 221        .297       .313       .328         .322 


■  Inflation  during  this  period  has  averaged  7.5  percent  annually 
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The  hearings  covered  a  total  of  28  days,  receiving  testimony  from  ap- 
proximately 220  witnesses  and  compiling  a  record  in  excess  of  3,500 
printed  pages.  A  number  of  issues  left  unresolved  in  the  hearings  were 
pursued  subsequently  with  agency  officials  through  letters,  interviews, 
and,  in  two  cases,  extended  investigation.  The  record  of  these  hearings 
has  been  published  with  additional  materials  in  six  volumes  which 
should  be  viewed  as  supplementary  to  this  Report. 

In  August  of  1976,  the  Subcommittee  issued  a  print  entitled :  "The 
Number  of  Federal  Employees  Engaged  in  Regulatory  Activities,"  a 
staff  paper  prepared  for  the  Subcommittee  by  the  Congressional 
Budget  Office.  The  paper  reports  that  the  Federal  government  devoted 
92,172  man-years  of  effort  during  fiscal  year  1976  to  activities  defined 
by  CBO  as  "regulatory."  Under  a  refined  definition,  excluding  posi- 
tions not  directly  related  to  regulation  such  as  public  information, 
consumer  education,  legislative  liaison,  and  research,  the  total  is  84,773. 
Either  total  falls  significantly  short  of  recent  claims  that  there  are 
more  than  100,000  regulators  employed  by  the  Federal  government. 
In  a  letter  of  transmittal  accompanying  the  report,  Subcommittee 
Chairman  John  E.  Moss  noted: 

The  84,773  figure  is  small  compared  to  the  total  number  of  Federal  workers. 
4,561,400  persons  are  employed  by  the  Federal  government  according  to  the 
President's  proposed  1977  budget.  Thus,  about  2  percent  of  all  Federal  employees 
are  directly,  but  not  exclusively,  involved  in  regulation.  Approximately  45  per- 
cent of  all  Federal  workers  are  in  military  uniform.  The  84,773  figure  is  also 
small  compared  to  persons  employed  by  one  of  America's  leading  manufacturers, 
General  Motors,  which  now  has  756,000  persons  on  its  payroll. 

In  addition  to  the  questionnaires,  meetings,  hearings,  and  studies, 
several  papers  have  been  prepared  for  the  Subcommittee  by  Congres- 
sional Research  Service  and  by  the  General  Accounting  Office.2  More- 
over, Members  of  the  Subcommittee  and  its  staff  have  spent  hours  at 
the  agencies  themselves,  interviewing,  attending  meetings,  and  study- 
ing information  and  materials  made  available  by  the  agencies. 


From  the  several  possible  approaches  to  writing  a  regulatory  reform 
report,  the  Subcommittee  chose  to  study  directly  the  performance  of 
the  regulatory  agencies.  This  performance  is  measured  principally 

2  The  Subcommittee  utilized  the  following  Congressional  Research  Service,  Library  of 
Congress,  reports  : 

(a)  "Issue  Paper  on  Economic  Impacts  of  Commission  Regulation,"  Douglas  N. 
Jones,  Economics  Division,  June  1975. 

(b)  "Regulatory  Agencies:  Their  Organizational  Status  and  Political  Account- 
ability," Ronald  C.  Moe,  Government  and  General  Research  Division,  September  1975. 

(c)  "Executive  Appointments  in  Independent  Regulatory  Commissions,"  Ronald  C. 
Moe,  Government  and  General  Research  Division,  October  i975. 

(d)  "Major  Consumer/Public  Interest  Issues  Facing  the  Nine  Regulatory 
Agencies,"  various  authors  in  Economics  Division,  December  1975. 

(e)  "Independence  of  Federal  Regulatory  Agencies,"  by  Stuart  Glass,  American 
Law  Division,  August  1976. 

(f )  "The  Authority  to  Conduct  Litigation  on  Behalf  of  Federal  Agencies  :  The 
Relationship  of  the  Justice  Department  to  Independent  Regulatory  Agencies,"  Robert 
D.  Poling,  American  Law  Division,  June  1976. 

The  subcommittee  utilized,  in  particular,  the  following  General  Accounting  Office  reports  : 

(a)  "Financial  Disclosure  System  for  Employees  of  the  Food  and  Drug  Adminis- 
tration Needs  Tightening."  FPCD-76-21,  January  19,  1976. 

(b)  "Use  of  Cancer-Causing  Drugs  in  Food-Producing  Animals  Mav  Pose  Public 
Health  Hazard  :  The  Case  of  Nitrofurans,"  MWD-76-85,  February  25,  1976. 

(c)  "Review  of  EPA  Monitoring  of  Auto-Exhaust  Emission  Controls  of  Vehicles 
Actually  on  the  Road,"  to  be  published  in  October,  1976.  Presented  as  testimony  on 
April  7,  1976,  printed  in  Regulatory  Reform  Hearings  before  the  Subcommittee  on 
Oversight  and  Investigations,  !>4th  Cong.,  2d  sess.,  vol.  V,  p.  3  et  seq.  (1976). 

A  complete  list  of  all  GAO  Reports  on  the  regulatory  agencies  is  contained  in  Appendix  B. 


against  the  mandate  assigned  to  each  agency  by  the  Congress.  The 
next  nine  chapters  each  begin  with  a  description  of  an  agency's  current 
statutory  responsibilities.  In  setting  forth  each  agency's  responsibili- 
ties, the  Subcommittee  has  emphasized  the  components  of  its  authority 
which  are  intended  to  protect  the  public  or  serve  the  public's  interest. 

The  analyses  and  case  studies  which  follow  the  description  of  e 
agency's  responsibilities  serve  several  purposes : 

— to  determine  on  the  basis  of  the  agency's  experience  the  appro- 
priateness of  the  law  and  the  need  for  amendment  or  repeal; 

— to  identify  achievements  and  failures  as  signals  for  possible 
recommendations  of  exemplary  performance  or  reform ;  and 

— to  explore  systemic  weaknesses,  such  as  structural  defects  in 

public  representation  or  enforcement  procedures,  the  process  of 

recruiting  and  selecting  qualified  personnel,  or  the  provisions  for 

planning  and  evaluation. 

Chapter  11  analyzes  the  relationship  between  the  agencies  and  the 

Congress. 

Four  systemic  problems  affecting  all  regulatory  agencies  are  ex- 
plored in  chapters  12, 13, 14,  and  15 : 

— weaknesses  in  the  current  system  for  selecting  and  appointing 
commissioners,  administrators,  and  other  high  level  regulatory 
officials ; 

— methods  of  assuring  consumer  participation  in  agency  pro- 
ceedings ; 

— overlapping,  conflicting,  and  duplicative  regulation;  and 
— use  and  misuse  of  benefit/cost  analysis. 
Chapter   16   explores  some  alternative  approaches  to  improving 
regulations. 

The  Subcommittee's  general  findings  and  recommendations  are 
offered  in  chapter  IT.  It  is  followed  by  a  set  of  appendices,  including 
summary  data  from  agency  responses  to  the  Subcommittee's  ques- 
tionnaire of  June  1975  and  to  further  inquiries. 

IMPORTANT  DISTINCTIONS 

The  Subcommittee's  study  rests  heavily  on  a  distinction  between 
(a)  economic  regulation  and  (b)  regulation  designed  to  protect  the 
public  from  health  and  safety  hazards.  Although  some  economic  regu- 
lation must  be  retained  in  sectors  of  the  economy  where  competitive 
forces  do  not  function  (as  in  the  production  and  sale  of  oil  and 
natural  gas),  the  Subcommittee  looked  for  opportunities  to  reduce 
economic  regulation.  We  found  several  to  recommend,  as  reported  in 
the  final  chapter,  but  some  agencies  ripe  for  reducing  regulations,  such 
as  Civil  Aeronautics  Board  and  the  Federal  Maritime  Commission, 
are  outside  the  jurisdiction  of  the  Subcommittee. 

In  contrast,  the  Subcommittee  concluded  it  is  necessary  to  strengthen 
health  and  safety  regulation,  particularly  to  guard  against  undetectible 
or  unavoidable  hazards,  such  as  the  alarming  buildup  of  cancer-caus- 
ing agents  in  drinking  water,  food,  and  air. 

The  study  also  draws  a  distinction  between  the  6  independent 
regulatory  commissions  and  the  3  executive  branch  agencies.  The 
distinction  proved  important  in  assessing  White  House  personnel 
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policies,  the  role  of  the  Office  of  Management  and  Budget,  and  the 
question  of  the  relationship  between  the  agencies  and  the  Congress. 
Finally,  the  study  took  into  account  differences  between  agency  de- 
cisions resulting  from  a  process  of  rulemaking  and  decisions  using 
cumbersome  adjudicatory  proceedings.  This  distinction  is  important 
in  assessing,  for  example,  the  activities  of  the  Federal  Trade  Commis- 
sion. Within  rulemaking,  a  further  distinction  is  necessary,  between 
formal  (on-the-record  hearings,  providing  cross-examination,  etc.) 
and  informal  (notice  and  comment)  proceedings.  This  latter  distinc- 
tion applies  particularly  to  health  and  safety  regulation,  as  reflected 
in  the  Subcommittee's  general  conclusions. 


Concern  for  reforming  Federal  regulation  is  not  new.  Efforts  to 
reorganize  Federal  regulation  have  arisen  in  every  Administration 
over  the  past  four  decades. 

A  pattern  has  been  established:  a  major  study  is  undertaken,  a 
report  is  published,  and  reform  proposals  are  offered.  The  first  report 
was  issued  in  1937  by  President  Roosevelt's  Committee  on  Adminis- 
trative Management,'  known  as  the  Brownlow  Committee.  The  re- 
port charged  that  the  independent  regulatory  commissions  were  a 
"headless  fourth  branch"  of  government. 

The  independent  commissions  present  a  serious  immediate  problem.  No  ad- 
ministrative reorganization  worthy  of  the  name  can  leave  hanging  in  the  air 
more  than  a  dozen  powerful,  irresponsible  agencies  free  to  determine  policy 
and  administer  law.  Any  program  to  restore  our  constitutional  ideal  of  a  fully 
coordinated  Executive  Branch  responsible  to  the  President  must  bring  within 
the  reach  of  that  responsible  control  all  work  done  by  these  independent  com- 
missions which  is  not  judicial  in  nature.  That  challenge  cannot  be  ignored. 

The  Committee  recommended  that  the  commissions  be  abolished 
and  their  functions  be  distributed  among  the  departments.  Once  re- 
located, the  functions  would  be  divided  between  an  administrative 
section  directed  by  a  single  administrator  and  a  judicial  section  that 
would  remain  independent  in  the  making  of  regulatory  decisions. 
Few  results  can  be  traced  to  the  recommendations  emanating  from 
the  Brownlow  report. 

The  first  Hoover  Commission  (1947-1949)  conceded  that  the  regu- 
latory commissions  had  a  rightful  place  in  the  political  system  but  had 
generally  failed  to  live  up  to  original  expectations.  Its  recommenda- 
tions tended  to  be  concerned  with  structure  rather  than  substance  and 
were  modest  in  scope. 

The  Hoover  Commission  argued  that  the  regulatory  commissions 
would  be  more  effective  and  efficient  if  the  administrative  responsi- 
bilities were  vested  in  the  chairmen.  The  Commission  noted  also  that 
there  was  little  coordination  between  the  commissions  and  the  agen- 
cies in  the  executive  branch  with  similar  regulatory  responsibilities. 
The  Commission  therefore  recommended  that  there  be  established 
an  Administrative  Management  Director  in  the  Bureau  of  the  Budget 
to  "suggest  ways  and  means  to  improve  and  thereby  reduce  the  cost 
of  disposing  of  business  before  administrative  agencies." 


»Thla  Bectloo  is  based  111  part  on  a  section  entitled  "Government  Studies"  in  Moe.  "The 
Fe  leral  Regulatory  Agencies:  Congress  Studies  Their  Future,"  Government  Division.  Con- 
gressional Research  Service,  Library  of  Congress  (Issue  Brief  Number  11*75042,  Updated 
June  9.  1976). 


The  report  ol  the  second  Hoover  Commission  (1953-1955)  up- 
ported  the  concept  of  an  integrated  legal  staff  within  agencies  under 
a  General  Counsel,  improving  internal  procedures  and  separating 

where  possible  the  judicial  and  executive  functions  of  administrative 

agencies  and  increasing  the  independence  of  hearing  examiners.  'I  he 
Commission  also  recommended  an  administrative  court  to  try  i 

then  handled  by  administrative  agencies,  and  not  a  specialized  court 

to  review  actions  of  administrative  agencies.  No  significant  changes 
in  the  organization  and  functions  of  independent  regulatory  commis- 
sions resulted  from  this  Commission  and  its  report. 
Both  the  Kennedy  and  Johnson  Administrations  eschewed  large 

public  studies  of  governmental  organization  comparable  to  the  earlier 
Hoover  Commission.  In  I960,  President-elect  John  Kennedy  requested 
James  M.  Landis  to  write  a  report  on  regulatory  commissions  and  to 
suggest  methods  to  improve  the  operations  of  these  agencies.  Landis 
proposed  that  the  administrative  powers  of  the  chairman  of  the 
respective  commissions  be  enhanced  and  that  staff  positions  be  made 
more  attractive  by  delegating  authority.  He  further  suggested  that 
regulatory  policy  formulation  come  under  Presidential  guidance  to 
insure  uniformity,  such  guidance  to  be  provided  by  the  establishment 
of  several  offices  in  the  Executive  Office  of  the  President. 

During  this  period,  studies  of  regulation  were  pursued  also  by  sev- 
eral committees  of  the  Congress.  Noteworthy  among  these  efforts  was 
the  1959-1960  investigation  of  the  independent  regulatory  commis- 
sions by  the  Special  Subcommittee  on  Legislative  Oversight,  a  prede- 
cessor of  this  Subcommittee,  under  the  Chairmanship  of  Oren  Harris. 
During  the  86th  Congress,  the  Subcommittee  held  52  days  of  hearings, 
"to  examine  the  execution  of  the  laws  by  the  administrative  agencies 
administering  laws  within  the  legislative  jurisdiction  of  the  parent 
committee,  to  see  whether  or  not  the  law  as  the  Congress  intended  in 
its  enactment  has  been  and  is  being  carried  out  or  whether  it  has  been 
and  is  being  repealed  or  revamped  by  those  who  administer  it." 

Included  were  hearings  on  television  quiz  shows  and  ex  parte  con- 
tacts in  proceedings  of  the  Federal  Power  Commission.  The  Subcom- 
mittee report,  issued  on  January  3,  1961,  included  a  compilation  of 
the  Subcommittee's  recommended  actions.  It  urged,  for  example,  that 
all  commissions : 

(a)  Review  their  investigatory  procedures  to  insure  that  there  shall  he  less 
reliance  upon  information  derived  from  the  regulated  industry  or  other  inter- 
ested participants  in  proceedings  before  the  commission  and  more  reliance  upon 
the  independent  investigatory  results  of  the  commissions  themselves.  This  is  par- 
ticularly important  in  the  field  of  granting  licenses,  renewals,  and  exemptions 
from  regulations ;  and 

(b)  Establish  and  publish  procedures  setting  forth  the  manner  in  which  com- 
plaints by  the  public  against  practices  of  companies  regulated  by  the  commission 
will  be  handled  .  .  . 

It  also  recommended  to  Congress  that : 

Provision  should  be  made  for  administrative  and  civil  sanctions  and  proce- 
dures whereby  a  commission  can  effectively  enforce  the  statute  and  its  own  rules 
and  regulations.  Violators  presently  know  that  they  can  keep  the  fruits  of  their 
violation  and  co  scot  free  because  the  drastic  nature  of  existing  sanctions  pro- 
vents  their  effective  application  or  because  the  cumbersome  procedure  for  en- 
forcing existing  sanctions  or  penalties  make  them  of  no  practical  effect.  .  .  . 

The  custom  of  writing  reports  on  wholesale  governmental  organi- 
zation was  resumed  during  the  Nixon  Administration.  Tn  1071.  three 
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reports  were  issued  by  the  President's  Advisory  Council  on  Executive 
Organization,  the  Ash  Council.  Two  concerned  executive  departments 
and  one  dealt  exclusively  with  independent  regulatory  commissions. 

The  underlying  theme  of  the  report  on  the  independent  commis- 
sions were  not  sufficiently  accountable  to  either  the  President  or  the 
Congress. 

Insofar  as  these  commissions  could  be  brought  under  Presidential 
guidance  for  purposes  of  policymaking,  the  President's  Advisory 
Council  argued,  Congress  would  also  be  a  beneficiary  since  such  an 
arrangement  would  enhance  the  oversight  function. 

The  regulatory  commissions  were  viewed  by  the  Ash  Council  as 
being  essentially  ineffective  and  unable  to  respond  well  and  in  a 
timely  fashion  to  economic,  technological,  and  social  changes.  This 
apparent  inability  to  adapt  to  changing  conditions  was  attributed 
by  the  Council  to  three  factors:  "collegial  organization,  the  judicial 
cast  of  agency  activities,  and  the  misalignment  of  certain  function 
responsibilities." 

The  Council  recommended  a  major  restructuring  of  the  independ- 
ent regulatory  commission  system. 

To  assure  coordination  of  regulatory  matters  with  national  policy  goals,  to 
improve  the  management  efficiency  of  regulatory  functions,  to  improve  ac- 
countability to  the  Congress  and  the  executive  branch,  and  to  increase  the 
probability  of  superior  leadership  for  regulatory  activities  the  transportation, 
power,  securities,  and  consumer  protection  regulatory  functions  should  be 
administered  by  a  single  administrator,  appointed  by  the  President.  These 
functions  should  be  performed  by  agencies  respectively  designated :  Transpor- 
tation Regulatory  Agency,  Federal  Power  Agency,  Securities  and  Exchange 
Agency,  and  Trade  Practices  Agency. 

In  short,  the  Interstate  Commerce  Commission,  Civil  Aeronautics 
Board,  and  the  Federal  Maritime  Commission  would  be  combined 
within  a  new  Transportation  Regulatory  Agency.  The  promotional 
subsidy-granting  activities  of  the  Civil  Aeronautics  Board  would 
be  transferred  to  the  Department  of  Transportation.  The  Federal 
Trade  Commission's  consumer  protection  responsibilities  would  be 
vested  in  the  Federal  Trade  Practices  Agency  while  its  antitrust 
enforcement  responsibilities  would  be  vested  in  a  new  Federal  Anti- 
trust Board,  the  latter  to  consist  of  a  chairman  and  two  economists, 
each  appointed  by  the  President  with  the  consent  of  the  Senate. 
Finally,  the  responsibilities  of  the  Securities  and  Exchange  Com- 
mission under  the  Public  Utilities  Holding  Company  Act  would  be 
transferred  to  the  Federal  Power  Agency. 

The  Federal  Communications  Commission  was  specifically  omitted 
from  this  list  of  plural-member  commissions  which  were  slated  to 
become  single  administrator  executive  agencies.  The  changes  and  re- 
forms directly  attributable  to  the  Ash  Council  report  were  negligible. 

The  Landis  and  Ash  reports  were  written  primarily  from  the  per- 
sped  ive  of  the  Executive  Branch.  What  distinguishes  this  Subcommit- 
tee's study  is  that  it  is  based  on  a  detailed  review  of  the  operations  of 
nine  agencies.  In  addition,  its  focus  is  on  the  accountability  of  regu- 
latory agencies  to  the  Congress  which  created  them  and  the  need  to 
create  structures  for  increasing  the  responsiveness  of  agency  decisions 
to  the  public  interest  and  to  consumer  interests.  A  concurrent  regu- 


11 

latory  reform  study,  conducted  by  the  Senate  Committees  on  Com- 
merce and  Government  Operations  under  the  authority  of  Senate 
Resolution  71,  is  scheduled  for  completion  in  early  1977. 

BANKING   THE    REGULATORY   AGENCIES 

The  Subcommittee  has  ranked  the  nine  regulatory  agencies  under 
its  jurisdiction  by  measuring  various  aspects  of  the  performance  of 
these  agencies  as  viewed  in  the  chapters  of  this  the  Subcom- 

mittee's hearings,  and  the  responses  to  the  Subcommittee's  dune  L975 

questionnaire.  The  nine  agency  chapters  of  this  report  are  arranged 
according  to  this  ranking,  with  the  Securiti  I   Exchange  Com- 

mission placed  first  and  the  Federal  Power  Commission  last.  Criteria 

used  in  this  ranking  include  the  following  aspects  of  agency  perform- 
ance :  fidelity  to  public  protection  mandate  defined  by  Uongi 
quantity  and  quality  of  agency  activity;  effectiveness  of  agency  en- 
forcement programs;  -<uu\  quality  of  public  participation. 

Judged  by  these  criteria,  the  nine  agencies  fall  into  three  distinct 
groups.  Tn  the  top  group  are  the  Securities  and  Exchange  Commission, 
the  Federal  Trade  Commission,  and  the  Environmental  Protection 
Agency.  Four  agencies  occupy  positions  in  the  middle:  the  National 
Highway  Traffic  Safety  Administration,  the  Consumer  Product 
Safety  Commission,  the  Federal  Communications  Commission,  and 
the  Food  and  Drug  Administration.  At  bottom,  some  distance  from 
the  others,  are  the  Interstate  Commerce  Commission  and  the  Federal 
Power  Commission.  The  Subcommittee  attaches  less  significance  to 
ranking  within  each  group  than  to  placement  in  one  group  or  another. 

THE   TOP   GROUP 

Tn  the  first  group,  the  Securities  and  Exchange  Commission  and 
the  Federal  Trade  Commission  have  both  benefitted  from  recent 
congressional  efforts  at  reform.  Reform  efforts  at  the  Federal  Trade 
Commission  which  pre-date  the  Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act  of  1974  have  accelerated  over 
the  past  several  years,  as  demonstrated  by  use  of  the  authority  now 
rooted  in  statute  to  issue  substantive  "trade  regulation  rules/'  The 
Commission  has  begun  also  to  consider  major  antitrust  and  consumer 
protection  problem  areas  including  investigations  and  complaints 
directed  at  anti-competitive  conditions  in  the  petroleum,  cereal,  and 
automobile  industries.  Since  the  FTC  reorganization  during  the  early 
1970's,  the  agency  has  been  able  to  attract  well  qualified  professionals 
and  has  become  much  more  effective  in  its  work. 

^  The  Securities  and  Exchange  Commission  has  maintained  con- 
sistently vigorous  enforcement  efforts  over  the  past  several  decades. 
It  has  attracted  qunlified  leaders  to  the  commission  and  to  its  staff. 
Its  courageous  handling  of  the  ongoing  investigation  of  illegal  corpo- 
rate payments  is  commendable.  Its  resistance  to  White  House  efforts 
to  install  politically  favored  employees  should  be  a  model  for  all 
agencies. 

The  SFC's  response  to  the  Subcommittee's  1 075  questionnaire,  con- 
sisting of  extensive  essays  composed  specifically  in  response  to  the 
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questions,  proved  more  helpful  to  the  Subcommittee  than  the  responses 
of  any  other  agency.  Although  some  room  exists  for  improvement  in 
the  Commission's  response  to  the  1975  Securities  Act  Amendments,  the 
agency's  ability  to  change  its  orientation  and  develop  new  programs 
is  encouraging.  Suggestions  for  further  improvement  are  outlined  in 
the  SEC  chapter. 

The  Environmental  Protection  Agency,  like  the  Federal  Trade  Com- 
mission, has  been  able  to  attract  a  large  number  of  well -qualified 
individuals.  Operating  frequently  under  tight  statutory  deadlines, 
the  agency  has  made  a  good  start  at  establishing  programs  for 
protecting  the  environment.  When  the  agency  has  fallen  behind 
schedule,  environmental  advocates  have  not  hesitated  to  sue.  As  a  re- 
sult, the  agency  is  now  working  under  court  order  in  shaping  a  number 
of  its  new  programs.  Despite  significant  failures,  two  of  which  are  de- 
tailed in  the  EPA  chapter,  the  agency  is  establishing  itself  as  a 
formidable  force  in  improving  the  environment.  On  occasion,  EPA  has 
displayed  political  courage  in  standing  up  to  efforts  by  the  Office  of 
Management  and  Budget  to  undermine  its  programs.  The  agency  also 
proved  itself  to  be  remarkably  open  to  the  numerous  inquiries  of  this 
Subcommittee. 

IN    THE    MIDDLE 

In  the  second  group  of  agencies,  The  National  Highway  Traffic 
Safety  Administration,  whose  motor  vehicle  safety  standards  program 
began  aggressively  in  1966,  has  fallen  into  a  period  of  minimal  produc- 
tivity in  the  past  5  years,  as  measured  by  its  output  of  new  vehicle 
standards.  It  has  been  unable  to  overcome  continued  intervention  by 
other  executive  branch  offices  and  the  Congress,  some  clearly  at  the 
behest  of  regulated  industry.  NHTSA  has  needlessly  tied  itself  in 
knots,  partly  in  response  to  pressure  from  the  Council  on  Wage  and 
Price  Stability  and  the  White  House,  by  performing  benefit/cost  stud- 
ies which  prove  little  and  are  not  required  by  law.  To  its  credit,  the 
agency  has  held  fast  to  its  truck  brake  and  bumper  standards  and  has 
continued  to  support  passive  restraint  systems,  despite  intense  pressure 
to  drop  the  idea.  NHTSA  is  also  able  to  claim  part  of  the  credit  for  the 
dramatic  drop  in  the  annual  rate  of  fatalities  on  the  Nation's  highways. 

The  Consumer  Product  Safety  Commission,  newest  among  the  regu- 
latory agencies,  was  provided  in  1972  with  a  mandate  reflecting  several 
of  the  reform  measures  now  being  urged  for  other  agencies.  The  CPSC 
commenced  operation  in  1973  amidst  expectations  that  it  would  soon 
develop  into  an  aggressive  cost-effective  regulatory  agency.  Its  per- 
formance to  date  has  been  disappointing.  The  agency  has  fumbled  over 
arranging  its  priorities,  run  into  complex  problems  in  seeking  to 
maximize  public  participation,  and  delayed  launching  an  effective  en- 
forcement program.  A  definitive  judgment  on  the  Consumer  Product 
Safety  Commission  will  be  possible  only  after  its  basic  programs,  in- 
cluding the  prompt  issuance  of  product  safety  standards,  have  had 
more  time  to  operate. 

Both  the  Federal  Communications  Commission  and  the  Food  and 
Drug  Administration  have  been  struggling  to  revise  deeply  rooted 
patterns  of  over-reliance  on  the  industries  they  regulate.  The  Federal 
Communications  Commission  has  shown  signs  only  recently  of  loosen- 
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bag  its  close  relationship  with  broadcasting  and  telephone  industries. 
It  lias  begun  to  encourage  competition  in  the  Bale  of  telephone  equip- 
ment a?ul  has  opened  more  of  the  television  market  ;■>  cable  television. 

The  Food  and  Drug  Administration  saddled  with  a  panoply  of 
advisory  groups  heavily  weighted  toward  the  regulated  industry,  and 
adroit  at  using  the  device  of  non-decision  to  ''resolve"  important  policy 
questions,  seems  to  be  awakening  somewhat  to  its  public  protection 
mandate,  but  at  an  extremely  slow  pace.  Its  response  to  oversight  has 
been  good,  but  lasting  improvement,  by  such  means  as  effect  Lve  use  of 
its  imminent  hazard  suspension  power  (for  hazardous  foods,  drugs, 
and  devices)  remains  to  be  seen. 

AT  THE  BOTTOM 

A  quantum  jump  downwards  separates  the  Interstate  Commerce 
Commission  and  the  Federal  Power  Commission  from  all  others.  The 
infusion  of  talent  that  has  lifted  the  performance  of  some  agencies. 
such  as  the  Federal  Trade  Commission  and  the  Environmental  Pro- 
tection Agency,  has  seemingly  passed  the  ICC  and  the  FPC  by.  The 
oldest  of  the  independent  regulatory  agencies,  the  Interstate  Commerce 
Commission,  was  studied  primarily  regarding  its  railroad  regulating 
functions  and  its  enforcement  program.  The  Subcommittee  does  not 
have  jurisdiction  over  motor  carriers.  "While  the  Commission  did 
ultimately  respond  to  Subcommittee  hearings  regarding  its  enforce- 
ment program,  the  response  was  slow. 

The  ICC  remains  mired  in  confusion  over  its  appropriate  regulatory 
function.  It  persists  in  enforcement  actions  directed  at  relatively  trivial 
violations  to  the  exclusion  of  violations  with  broader  public  import. 
We  see  reason  to  hope  for  a  brighter  future  in  the  Commission's  Office 
of  Rail  Public  Counsel,  potentially  a  prototype  for  an  elective  form 
of  public  participation  in  proceedings  of  all  regulatory  agencies. 

The  Federal  Power  Commission  takes  the  cellar  position  because  of 
its  overt  disregard  of  its  congressional  mandate.  Specifically  it  has 
refused  to  maintain  a  program  of  ''just  and  reasonable''  natural  gas 
prices  consistent  with  its  governing  statutes  and  applicable  court  deci- 
sions. It  has  acted  without  sound  evidence.  It  has  not  enforced  the  de- 
livery of  natural  gas  supplies  to  consumers.  The  Federal  Power  Com- 
mission has  displayed  a  conscious  indifference  to  the  public  beyond 
comparison  with  any  other  regulatory  agency.  The  Subcommittee 
believes  that  this  agency  is  in  line  for  a  major  overhaul  by  the 
Congress. 
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CHAPTER  2 
Securities  and  Exchange  (  ommission 

/.  Summary  * 

The  Securities  and  Exchange  Commission  (SEC)  has  responsibility 

for  implementing  and  enforcing  the  Federal  securities  laws.  The  stat- 
utes are  the  Securities  Act  of  1933  and  the  Securities  Exchange  Act  of 
1034.  These  provide  for  financial  disclosure  by  companies  whose 
securities  are  traded  publicly  and  for  regulation  of  the  Nation's 
securities  markets.  The  Securities  Acts  Amendments  of  1975  confer 
on  the  Commission  additional  major  responsibilities  requiring  it  to 
play  a  much  more  active  role  in  economic  analysis  and  policymaking 
in  the  securities  markets  and  facilitate  establishment  of  a  national 
market  system  and  various  related  market  mechanisms.  The  Commis- 
sion is  to  use  its  authority  to  assure  that  present  markets  are  competi- 
tive and  that  they  permit  development  of  a  national  market  system. 
The  purposes  of  the  1933  and  1934  Acts  remain  unchanged:  to  protect 
the  public  interest  and  public  investors  and  to  maintain  fair  and 
orderly  trading.  The  197.")  Amendments,  designed  to  achieve  signifi- 
cant reforms,  add :  to  foster  fair  competition  by  removing  unnecessary 
regulatory  restrictions  and  removing  obstacles  to  competition. 

Under  the  1975  Amendments,  the  SEC  has  a  mandate  to  reexamine 
exchange  rules  restricting  the  ability  of  member  firms  to  effect  trades 
otherwise  than  on  exchanges.  The  Commission  has  been  slow  to  per- 
form that  duty.  It  abrogated  portions  of  these  anticompetitive  rules 
effective  one  year  after  the  issuance  of  its  order,  and  it  has  made  no 
commitment  to  do  anything  about  the  remainder  of  the  rules. 

Underlying  the  episodes  of  illegal  and  questionable  corporate  pay- 
ments, disclosed  largely  through  the  SEC's  enforcement  and  voluntary 
compliance  programs,  is  a  significant  failure  of  corporate  account- 
ability. In  pursuing  innumerable  instances  of  such  improper  corporate 
payments  and  accounting  practices,  the  Subcommittee  believes  the 
Commission  and  its  staff  have  functioned  admirably  and  in  a  highly 
professional  manner.  Nonetheless,  the  Commission  bears  some  measure 
of  responsibility  for  not  having  exercised  its  standard-setting  and 
enforcement  authority  earlier  regarding  accounting  practices. 

The  Commission  has  shown  commendable  resistance  to  political 
hiring  pressures  despite  the  practice  of  the  White  House  Personnel 
Office  of  making  politically  motivated  referrals  to  the  SEC  and  insist- 
ing upon  clearance  of  candidates  appointed  to  SEC  positions  which 
are  not  in  the  competitive  civil  service  system. 

Depite  important  new  responsibilities,  the  White  House  Office  of 
Management  and  Budget  (OMB)  imposed  severe  restrictions  on  the 
Commission's  budget.  For  fiscal  year  1976,  the  Congress  authorized 
$51  million,  based  on  the  SEC's  best  estimate  of  what  would  be  needed 

'Much  of  the  information  contained  in  the  background  statement  about  the  SEC  i- 
drawn  from  material  supplied  by  the  Commission  in  response  to  the  Subcommittee's  June 
1975  questionnaire.  The  Commission's  responses  to  selected  Suheommittep  questions  are 
summarized,  along  with  those  from  other  agencies,  in  Appendix  A  to  this  Report. 

(17) 
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to  implement  the  new  law.  Only  $49.3  million  was  appropriated.  The 
OMB  disallowed  all  requests  by  the  SEC  for  supplemental  staff  posi- 
tions needed  for  implementation  of  its  new  securities  laws  responsibil- 
ities. For  fiscal  year  1977,  the  Congress  authorized  $55  million  which 
the  OMB  cut  to  $53.1  million.  The  practical  effect  of  these  cuts  is  even 
greater  than  appears.  At  a  time  when  securities  registration  state- 
ments, tender  offers,  and  other  financial  reports  have  increased,  the 
SEC  found  it  necessary  to  transfer  35  employees  from  the  Division  of 
Corporation  Finance,  which  reviews  such  financial  reports.  Moreover, 
despite  the  budget  cuts,  both  the  Divisions  of  Corporation  Finance  and 
Enforcement  have  been  required  to  engage  in  unanticipated  enforce- 
ment actions  due  to  illegal  and  questionable  corporate  payment  cases. 
More  than  200  corporations  have  disclosed  such  information  volun- 
tarily to  the  SEC  and  20  formal  enforcement  actions  have  been 
brought. 

The  Subcommittee  recommends:  (1)  that  the  SEC  promptly  imple- 
ment the  law  with  respect  to  anticompetitive  off-board  trading  rules, 
or  request  (with  appropriate  justification)  that  Congress  amend  the 
law. 

(2)  To  restore  confidence  in  the  system  of  corporate  accountability 
and  to  protect  the  public  interest  and  public  investors,  the  SEC  should 
require  to  the  maximum  extent  practicable  uniform  accounting  prin- 
ciples and  auditing  standards,  assure  that  certified  public  accountants 
are  effectively  independent  of  the  corporation  being  audited,  and  en- 
force the  corporate  disclosure  requirements  of  the  Federal  securities 
laws  stringently. 

(3)  To  neutralize  the  effect  of  politically  motivated  referral  of 
candidates  for  SEC  employment,  whatever  the  source,  it  is  recom- 
mended that  the  SEC  place  all  referral  documents  in  a  file  available 
for  public  inspection.  Also,  no  staff  positions  should  require  a  partisan 
political  commitment  within  the  SEC  (or  any  other  independent  regu- 
latory commission).  Staff  positions  outside  the  competitive  service 
should  be  only  those  legitimately  involving  a  confidential  or  senior 
advisory  position  relationship  with  the  commission;  even  in  those 
cases,  there  should  be  no  political  clearance. 

//.  Mandate 

A.    INTRODUCTION 

The  Securities  and  Exchange  Commission,  perhaps  the  most 
prestigious  of  the  independent  regulatory  agencies,  has  come  to  a 
crossroads.  The  agency  and  several  of  the  fundamental  statutes  which 
it  administers  were  direct  products  of  the  speculative  boom  of  the 
Roaring  Twenties  and  the  ensuing  Great  Depression.  As  bankruptcies 
exposed  abusive  corporate  financing  and  trading  practices  and  ap- 
palling losses  to  individual  investors  and  the  American  public. 
President  Franklin  Roosevelt  and  the  Congress  responded  with  the 
Securities  Act  of  1933.1  With  its  strong  emphasis  on  disclosure,  the 
Act  can  be  viewed  as  a  corporate  Freedom  of  Information  Act  for 
investors.  Its  sponsors  believed  that  by  requiring  appropriate  dis- 
closure, purchasers  of  new  corporate  issues  could  protect  themselves 
from  the  abuses  which  had  proved  so  costly  in  the  recent  past.  Since 

115U.S.C.  {  77a  et  seq. 
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tlie  creation  of  the  Commission  post-dated  passage  of  the  Act,  the 

!al  Trade  Commission  was  entrusted  with  the  administratio 
this  Art  until  the  companion  Legisl  at  ion  ,the  Securities  Exchange   \  I 
of  I934,a  created  I  he  SE(  J.  This  Act  extended  ( he  scope  of  I  he  corp 
disclosure  principle.  Where  the  Securities  Act  had  :■  m  initial 

public  offering  ecurities,  the  Exchange  Acl  req  ntinuing 

and  updated  disclosure  through  reports  to  be  filed  with  the  SEC.  It  also 
required  disclosure  in  connection  with  proxy  solicitations  from  share- 
holders. In  general,  every  shareholder  or  potential  investor  thereby  was 
assured  access  to  relevant  information  to  protect  himelf  to  the  same 
extent  as  was  the  first  purchaser  of  the  security. 

The  original  Commission  was  fortunate  to  have  had  appoL 
exceptionally  able  members  who  engaged  a  staff  both  dedicated  and 
able.  Former  commissioners  include  former  Supreme  Court  Justice 
William  O.  Douglas,  Judge  Jerome  X.  Frank.  James  Landis,  and 
Judge  Ferdinand  Peeorra.  They  immediately  set  about  enforcing  the 
new  Federal  securities  laws  strictly,  and  they  devised  measures  to 
make  the  administrative  process  effective.  Opinion  is  virtually  unani- 
mous that  they  were  largely  successful  in  both  respects* 

The  Commission's  responsibilities  were  enlarged  by  the  Public 
Utility  Holding  Company  Act  of  1935,3  the  Investment  Company  A 
of  1940,4  and  the  Investment  Advisers  Act  of  1940.5  These  added  new 
visibilities  to  the  SEC/s  primary  efforts.  During  World  War  II, 
its  work  became  less  visible.  In  addition  to  the  much  more  immediate 
worldwide  problems  engaging  public  attention,  the  SEC's  work  grew 
somewhat  more  specialized,0  and  the  offices  of  the  Commission  were 
moved  from  Washington,  D.C.  to  Philadelphia. 

After  the  war,  the  Commission  returned  to  Washington.  During  the 
1050s.  the  SEC  broadened  its  protection  mission  to  include  sellers  as 
well  as  buyers,7  but  no  fundamental  changes  occurred  in  its  duties  and 
operations. 

There  were,  however,  significant  shifts  in  the  securities  business  dur- 
ing the  1960s.  The  markets  experienced  unprecedented  gains  in  both 
volume  of  equities  traded  daily  and  their  turnover  rate  (liquidity). 
The  delay  by  brokerage  firms  and  the  Xew  York  and  American  Stock 
Exchanges  in  innovating  and  introducing  modern  financial  and 
operating   practices    appropriate   to   this    avalanche    of   orders   led 

■15  U.8.C.  8  7Saet  seq. 

8  18  U.S.G  8  79a  et  seq. 

•  13  U.S.C.  5  P0a-1  et  seq. 
"15  U.S.C.  5  S0h-1  et  seq. 

9  The  Commission  describes,  In  part,  its  activities  during  this  period  as  follows: 
"The  reorganization  of  the  electric  and  sras  industries  was  a  Herculean  task  in  which 

the  Commission  faced  and  solved  with  a  great  measure  of  success  : 

1.  Many  complicated  problems  of  Industrial  structure  akin  to  those  that  confront  the 
courts  in  antitrust  cases,  for  the  Holding  Company  Act  is  in  large  measure  a  specialized 
antitrust  statute:  and 

2.  Intricate    and    novel    questions    of    equity    and    corporation    law    engendered    I 
need  to  determine  who  was  entitled  to  what  in  these  holding  company  breakups." 

Response  of  rhe  Securities  and  Exchange  Commission  to  Question  1  [to  the  Subcom- 
mittee's .Tune  1075  Questionnaire!,  p.  43  (July  25.  1975). 

7  "*  •  *  when  wartime  prosperity  and  the  reviving  prospects  of  once-depressed  companies 
created  a   new  tyr»o  of  Investor-victim,   vis.,  the  defrauded  teller  overreached  by 
buyers    who    knew    .ill    about    their    companies'    newly-found    riches    and    much-ei  '• 
prospect^.    *    *    *.  T^inc:  its  broad  administrative  powers  to  define  fraud  under  that  statute, 
the  Commission  late  In  1942  promulgated  its  now  famous  Rule  10b-5   *    *    *   which  banned 
fraudulent,  deceptive,  and  manipulative  acts  that  victimized  sellers  as  well  as  thn- 
victimized  buyers."  Id.  at  '.' 
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directly  to  ".  .  .  the  most  prolonged  and  severe  crisis  in  the  securities 
industry  in  forty  years."  8  By  the  time  computers  were  in  place,  an 
extended  bear  market  had  set  in.  Brokerage  firms,  including  some 
major  New  York  Stock  Exchange  firms,  went  bankrupt;  others  were 
so  shaky  that  the  NYSE  "suspended"  net  capital  and  other  rules. 

One  of  the  most  serious  aspects  was  the  so-called  Paperwork  Crunch, 
involving  daily  handling,  clearing,  and  delivery  of  millions  of  pieces  of 
paper.  It  was  exacerbated  by  archaic  practices  in  clearing  securities 
transactions,  transferring  record  ownership,  and  safeguarding  secu- 
rities and  funds.  Under  the  increasing  pressure  of  ballooning  trading 
volume,  it  was  inevitable  that  these  serious  flaws  would  become  plainly 
visible. 

In  addition  to  the  failure  to  use  advanced  technology,  the  markets 
experienced  a  major  shift  in  public  investment  patterns  as  institutional 
investors  (e.g.,  pension  funds,  bank  trust  departments,  insurance  com- 
panies, and  mutual  funds)  trading  huge  blocks  of  shares  became 
dominant.  Various  sweetheart,  give-ups,  and  other  highly  question- 
able reciprocal  commission  rate  deals  oiTered  by  brokers  to  institutions 
focused  attention  on  brokers'  fixed  commission  rates.  These  and 
other  problems  prompted  intensive  reviews  of  the  SEC  and  the  securi- 
ties industry  by  both  Houses  of  the  Congress  and  the  SEC.  Four  years 
of  legislative  study  and  hearings  by  the  Subcommittee  on  Commerce 
and  Finance  of  the  House  Interstate  and  Foreign  Commerce  Commit- 
tee and  by  the  Subcommittee  on  Securities  of  the  Senate  Banking, 
Housing,  and  Urban  Affairs  Committee  culminated  in  the  Securities 
Acts  Amendments  of  1975,9  a  searching  and  detailed  series  of  amend- 
ments to  several  of  the  acts  administered  by  the  Securities  and  Ex- 
change Commission  but  primarily  to  the  Securities  Exchange  Act  of 
1934. 

One  of  the  primary  thrusts  of  these  amendments  was  to  promote 
more  effective  competition  in  the  securities  markets.  The  SEC  was 
directed  to  eliminate  anticompetitive  rules  of  the  exchanges  and  the 
National  Association  of  Securities  Dealers  (NASD),  designated  as 
self -regulatory  organizations.  The  SEC  also  was  directed : 

".  .  .  having  due  regard  for  the  public  interest,  the  protection  of  investors,  and 
the  maintenance  of  fair  and  orderly  markets,  to  use  its  authority  under  this  title 
to  facilitate  the  establishment  of  a  national  market  system  for  securities.  .  .  ." 10 

Whereas  the  SEC  saw  its  basic  function  prior  to  1975  as  securities 
market  regulation,  disclosure  of  corporate  financial  information,  and 
suppression  of  fraud,  the  SEC  now  must  actively  assess  the  economic 
consequences  of  the  securities  market  structure  and  practices,  includ- 
ing the  use  of  current  technology  and  the  degree  of  competition;11 
after  having  appraised  alternative  solutions,  it  must  take  a  much  more 
affirmative  role  in  implementing  remedial  action.  In  addition  to  its 
charge  to  "facilitate  the  establishment  of  a  national  market  system," 
it  must  review  and  approve  all  rules  of  exchanges  (rather  than,  as 

8  S.E.C.,  Letter  of  Transmittal,  Study  of  Unsafe  and  Unsound  Practices  (December  28, 
1971). 

9  P.L.  94-29,  approved  June  4,  1975. 

10  Section  HA(a)(2)  of  the  Securities  Exchange  Act  of  1934  (as  added  by  section  7 
of  P.L.  94-29).  15  U.S.C.  78k-l. 

"15  U.S.C.  §  78k-l(a). 
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previously  was  the  cast1,  merely  failing  to  disapprove  new  nil 
Thus,  the  SEC  is  to  provide  leadership  in  fashioning  new  trading 
mechanisms.  Whether  it  can  carry  ou1  its  new  responsibilities  in  the 

economic  sphere  as  wel]  as  it  has  (lone  in  the  past  with  respect  to  more 
limited  legal  regulation  remains  to  be  determined. 

B.   THE  SECURITIES  AND  EXCHANGE  COMMISSION  AND  ITS  PUBLIC 
PROTECTION   RESPONSIBILITIES 

The  Securities  Act  of  1033  13  is  based  on  the  premise  that  if  the 
public  investor  is  assured  of  receiving  relevant  information  about  cor- 
porations, the  securities  of  which  were  being  publicly  offered,  he  can 
protect  himself  and  make  appropriate  investment  decisions.  The 
statute  requires  a  corporation  to  file  a  registration  statement  for 
approval  before  its  securities  are  offered  for  public  sale.  To  carry  out 
the  Act,  Congress  granted  authority  to  prescribe  accounting  standards, 
principles  and  practices  as  well  as  the  form  and  content  of  registration 
statements  and  other  public  filings.  The  Securities  Act  also  makes 
unlawful,  in  connection  with  the  offer  or  sale  of  any  security,  fraudu- 
lent or  deceptive  statements  or  practices,  regardless  of  whether  the 
security  is  otherwise  exempt  from  the  provisions  of  the  Act.  Enforce- 
ment is  supported  by  civil  and  criminal  penalties  for  violation  of  these 
antifraud  provisions,  and  the  SEC  is  authorized  to  seek  injunctive 
relief. 

Even  before  enactment  of  the  Securities  Act  of  1933,  however,  it 
was  recognized  that  additional  legislation  would  be  needed.  Protection 
of  the  purchaser  through  disclosure  of  information  in  connection  with 
subsequent  sales  and  resales,  i.e.,  ongoing  trading  in  the  securities 
could  not  be  achieved  under  the  first  statute.  Congress  thus  passed  the 
second  of  the  major  securities  laws,  the  Securities  Exchange  Act  of 
1934.14 

The  Exchange  Act,  in  section  4,  created  the  Securities  and  Ex- 
change Commission,  composed  of  5  commissioners,  appointed  by  the 
President  and  confirmed  by  the  Senate.  Section  4  specifies  that  no 
more  than  3  may  be  of  the  same  political  party,  and  .  .  .  in  making 
appointments  members  of  different  political  parties  shall  be  appointed 
alternately  as  nearly  as  may  be  practicable."  Additionally,  the  Com- 
mission was  authorized  to  "appoint  and  fix  the  compensation  of" 
officers,  attorneys,  accountants  and  other  experts  as  may  be  necessary. 
At  the  same  time,  the  Exchange  Act  transferred  all  functions  of 
the  Federal  Trade  Commission  under  the  Securities  Act  of  1933  to 
the  SEC. 

The  Exchange  Act  also  extended  the  scope  of  corporate  disclosure 
initiated  by  the  Securities  Act.  Accordingly,  the  SEC  imposed  re- 
quirements of  continuing  disclosure  and,  as  authorized,  required 
periodic  reports  and  disclosure  of  material  events,  such  as  trading  by 
insiders.  These  provisions,  always  important,  provided  the  statutory 
underpinnings  for  the  SEC's  voluntary  compliance  program  and  en- 

u  Section  19(b)   of  the  Securities  Exchange  Act  of  1934   (as  amended  by  section  16  of 
P.L.  94-29).  15  U.S.C.  78s(b). 
"15  U.S.C.  §  77aetseq. 
"15  U.S.C.  5  78a  et  seq. 
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forcement  actions  pertaining  to  illegal  and  questionable  corporate  pay- 
ments. However,  these  disclosure  provisions  do  not  apply  to  all 
publicly  owned  corporations.15 

The  Exchange  Act  provided  clear  and  direct  authority  for  the 
Commission  to  regulate  the  functions  and  mechanisms  for  trading 
securities.  It  required  registration  of  brokers,  dealers,  and  exchanges; 
directed  the  SEC  to  oversee  many  of  their  practices;  and  imposed 
sanctions  for  improper  conduct.  There  was  also  additional  antifraud 
and  manipulation  strictures  applicable  to  the  various  securities  markets 
and  additional  civil  and  criminal  penalties  for  violations  of  the  statute 
or  rules  issued  under  it. 

In  1035,  the  Commission's  responsibilities  were  broadened  by  the 
Public  Utility  Holding  Company  Act,16  a  reaction  to  the  concentra- 
tion  of  control  by  pyramidal  holding  company  structures  which  had 
subjected  a  very  substantial  portion  of  the  country's  publicly  owned 
utilities  to  a  small  number  of  strategically  placed  operators.  The  Com- 
mission was  given  broad  authority  to  regulate  these  holding  com- 
panies and  simplify  their  structure.  The  SEC  was  given  no  authority 
with  respect  to  the  operations  of  the  utilities,  their  rates,  or  the  avail- 
ability of  service,  responsibilities  which  at  the  Federal  level  fall  to 
the  Federal  Power  Commission.  The  SEC  merely  scrutinizes  the  cor- 
porate and  financial  structure  of  the  holding  company,  a  task  outside 
the  jurisdiction  of  the  Federal  Power  Commission. 

The  statutory  responsibilities  of  the  SEC  have  been  augmented 
since  those  early  years.  For  example,  under  Chapter  X  of  the  National 
Bankruptcy  Act  of  1938,17  it  advises  the  court  in  certain  bankruptcy 
matters,  although  it  has  no  direct  administrative  responsibilities.  The 
Trust  Indenture  Act  of  1939  directs  the  Commission  to  require  dis- 
closure with  respect  to  debt  securities.  This  requirement  is  analogous 
to  the  Securities  Act  requirement  for  common  stocks  and  other  equities. 

The  Investment  Company  Act  of  1940  1S  may  be  viewed  as  a  gen- 
eralization of  the  congressional  concern  evidenced  in  the  Holding 
Company  Act.  An  SEC  study  of  the  investment  trust  industry  found 
that  pooled-resource  investment  companies  were  being  operated  in  a 
way  which  subjected  shareholders  to  enormous  risks,  while  providing 
large  benefits  to  their  managers.19  Abuses  ranged  from  larceny  and 
embezzlement  to  misusing  investors'  funds  and  self -dealing  with  (loans 
to  and  purchases  from,  etc.)  insiders.  It  was  against  this  background 
that  the  Investment  Company  Act  was  passed,  requiring  registration 
with  the  Commission  and  disclosure  to  the  Commission  and  stock- 
holders. It  made  various  management  practices  criminal  violations 
under  Federal  law  and  strictly  regulated  actions  by  insiders  with  re- 
spect to  the  activities  of  investment  trusts.  Companion  legislation,  the 
Investment  Advisers  Act  of  1940,20  provides  for  registration  of  pro- 
fessional securities  advisors. 


35  Indeed,  it  is  the  fact  that  these  disclosure  provisions  do  not  reach  all  corporations 
doinj,'  business  abroad  which  has  been  cited  by  the  Administration  as  a  reason  for  addi- 
tional legislation  and  another  agency  to  administer  the  reporting  program  which  would 
\>r  applicable  to  companies  doing  business  in  foreign  countries. 

16  15  T'.S.C.  §  70a  Pt  son. 

"  11  U.S.O.  572.  008,  665. 

»15  U.S.C.  §  80a-l  et  seq. 

18  Securities  and  Exchange  Commission,  Report  on  Investment  Trusts  and  Investment 
Coninnnir.v    (1  030-41). 

•    13  v.<.c.  §  80b  l  et  seq. 
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An  additional  piece  of  legislation  which  adds  to  the  Commission's 

statutory  base  indirectly  is  the  Securities  Envestor  Protection  Act  of 

.  l  The   failure  of  several   large  and  prestigious  Wall   Street 

brokerage  firms  as  well  as  many  smaller  firms  late  in  the  1960s 
heightened  congressional  concern  for  the  safety  of  customers'  funds 

in  the  custody  of  brokers.  Spurred  by  the  most  prolonged  and  severe 
crisis  in  the  securities  business  in  40  year.-,  the  Congress  created  the 
Securities  Investor  Protection  Corporation  (SI  PC)  to  administer  the 

Act  and  provide  a  Federal  Deposit  Insurance  Corporation-like  system 
of  underwriting  protection  for  customers  against  losses  of  their  assets 

in  brokers'  hands.  The  SEC  was  given  responsibility  for  taking  action 
to  protect  investors  should  SIPC.  in  a  particular  case,  decline  to  extend 
its  reserves  to  cover  investors'  credit  with  a  brokerage  (inn. 

Most  recently  the  panoply  of  Federal  securities  laws  lias  been 
strengthened  by  the  Securities  Acts  Amendments  of  1075  (hereafter 
referred  to  as  the  1975  Amendments)  which  significantly  am; 
the  Exchange  Act  by  augmenting  the  Commission's  authority  and 
specifically  directing  it  to  facilitate  Vac  establishment  of  a  national 
market  system  and  remove  anticompetitive  exchange  rules  and 
other  unnecessary  regulatory  restrictions.  The  Commission  was  given 
authority  over  many  new  classes  of  persons  in  the  securities  trading 
business]  The  1975  Amendments  strengthened  the  SEC's  regulatory 
authority  over  various  exchange  practices,  including  statutory  sup- 
port for  an  administrative  decision  to  deregulate  brokers'  commission 
rates  and  authority  to  increase  the  number  of  seats  on  an  exchange. 

The  opportunity  and  the  mandate  to  shape  a  new  national  market 
system  is  perhaps  the  most  far  reaching  of  the  amendments.  The 
present  structure  of  the  Nation's  securities  markets  was  largely  di- 
rected by  two  factors:  first,  the  historical  fact  of  the  Xew  York  Stock 
Exchange's  early  appearance  (1792)  and  (owing  to  the  economics  of 
securities  trading)  its  enormous  headstart  guaranteed  a  continuing 
position  of  market  dominance:  second,  the  fact  that  the  SRC  has  in 
general  maintained  a  hands-off  approach  with  respect  to  the  internal 
organization  of  exchange  functions  and  the  economic  structure  of  the 
securities  marketplaces.22  Now,  however,  the  Securities  Acts  Amend- 
ments of  1975  direct  the  Commission  to  play  a  much  more  active  role 
in  the  restructuring  operation  from  which  will  emerge  the  national 
market  system.  As  barriers  to  competition  are  removed,  the  other 
major  force  in  the  restructuring  operation  is  to  be  the  interplay  of 
competitive  forces.  The  situation  demands  what  properly  may  be 
called  creative  regulation:  its  exercise  can  no  longer  be  limited  to 
policing  an  exchange  or  other  self -regulatory  organization.  The  SEC 
must  participate  and  indeed  lead  in  the  building  of  a  new  trading 
system,  national  in  scope,  free  and  open,  and  protective  of  the  public 
interest  and  public  investors. 

The  Nation's  securities  markets  are  primarily  capital-allocating 
mechanisms  but  also  are  important  in  raising  capital.  The  function 
is  essential  to  our  economic  system,  and  thus  the  economic  implica- 
tions of  every  option  warrant  thorough  economic  analysis  by  the 

21  15  r.S.C.  |  78aaa  et  ?eq. 

"Waltpr  Werner.  "Advonturp  In  SorMnt  Control  of  Flnnnro:  Tli*  X.nt'onnl  tfarket  Svq- 
tom  for  Securities."  7",  Colum.  I..  Re  \  1233,  !'_'';<>  I  1975). 
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Commission.  This  is  the  sort  of  planning  which  has  been  limited  in  the 
past  at  the  SEC.23 

i77.  Case  Studies 

A.    SEC    REVIEW    OF    OFF-BOARD    TRADING   RULES 

The  Securities  Acts  Amendments  of  1975  were  enacted  after  ex- 
haustive congressional  review  of  the  goals  and  methods  of  regulating 
the  securities  industry.  One  of  the  major  thrusts  of  this  legislation, 
in  harmony  with  a  recognized  goal  of  regulatory  reform,  was  to 
develop  markets  which  are  freely  competitive  while  at  the  same  time 
orderly,  open,  and  protective  of  the  interests  of  public  investors.24 

Congress  amended  the  Exchange  Act  by  adding  a  new  section  11  A. 
Subsection  (a)  sets  forth  Congress'  findings,  including  that: 

(0)  It  is  in  the  public  interest  and  appropriate  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly  markets  to  assure — 

(i)   economically  efficient  execution  of  securities  transactions; 

(ii)  fair  competition  among  brokers  and  dealers,  among  exchange  markets, 
and  between  exchange  markets  and  markets  other  than  exchange  markets ; 

(iii)  the  availability  to  brokers,  dealers,  and  investors  of  information 
with  respect  to  quotations  for  and  transactions  in  securities  ; 

(iv)  the  practicability  of  brokers  executing  investors'  orders  in  the  best 
market;  and 

(v)  an  opportunity,  consistent  writh  the  provisions  of  clauses  (i)  and  (iv) 
of  this  subparagraph,  for  investors'  orders  to  be  executed  without  the  par- 
ticipation of  a  dealer. 

One  means  towards  this  end,  endorsed  by  the  1975  Amendments,  is 
the  removal  of  restrictions  which  are  anticompetitive  or  which  might 
prevent  a  national  market  system  from  evolving  competitively  in  re- 
sponse to  changing  market  conditions. 

This  theme  appears  again  and  again  in  the  1975  Amendments.  Con- 
gress amended  section  6  of  the  Exchange  Act,25  for  example,  which 
prescribed  standards  for  registration  of  an  exchange  as  a  national 
securities  exchange  to  require  that  the  Commission,  as  a  prerequisite 
to  registration,  affirmatively  find  that 

(5)  The  rules  of  the  exchange  are  designed  ...  to  promote  just  and  equitable 
principles  of  trade,  ...  to  remove  impediments  to  and  perfect  the  mechanism 
of  a  free  and  open  market  and  a  national  market  system,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

******* 

(8)  The  rules  of  the  exchange  do  not  impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance  of  the  purposes  of  this  title. 

In  addition,  Congress  focused  on  one  class  of  exchange  rules  for 
immediate  action.  The  SEC  was  charged  specifically  with  the  re- 
sponsibility, under  subsection  (c)  (4)  of  section  HA, 

to  review  any  and  all  rules  of  national  securities  exchanges  which  limit  or  con- 
dition the  ability  of  members  to  effect  transactions  in  securities  otherwise  than 


2*  Id.  at  1254-55. 

24  Section  HA(a)(l)(C)  of  the  Securities  Exchange  Act  of  1934,  15  U.S.C.  78k-(a)(l) 
(C).  See  the  legislative  history  for  a  general  discussion  of  this  objective:  H.  Rep.  No. 
94-123.  94th  Cong.,  1st  Sess.  (1075).  ("The  Committee  feels  that  the  provisions  of  the  bill 
eliminating  barriers  to  competition  should  well  serve  the  investing  public  who,  after  all, 
are  consumers  of  financial  services."  Id.  at  48)  ;  S.  Rep.  No.  94-75.  94th  Cong.,  1st  Sess. 
(1975)  ("The  bill  approaches  the  problem  of  encouraging  the  development  and  imple- 
mentation of  a  national  market  system  from  the  point  of  view  of  preserving  the  competing 
markets  for  securities  that  have  developed,  breaking  down  all  barriers  to  competition  that 
do  not  serve  a  valid  regulatory  purpose,  and  encouraging  maximum  reliance  on  communi- 
cation and  data  processing  equipment  consistent  with  justifiable  costs."  Id.  at  8.) 

85  15  U.S.C.  78f,  as  amended  by  section  4  of  the  Securities  Acta  Amendments  of  1975, 
Public  Law  94-29. 
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on  such  exchanges.  On  or  before  the  ninetieth  day  following  the  day  of  enact- 
ment of  the  Securities  Acts  Amendments  of  1975  [June  1,  1975],  Che  CommlS- 
jgiOIl  shall  (i)  report  to  the  Congress  the  results  of  its  review,  tndnding  the 
effects  on  competition  of  such  rules,  and  (ii)  commence  a  proceeding  ...  to 
amend  any  such  rule  imposing  a  burden  on  competition  which  does  not  appeal  to 
the  Commission  to  be  necessary  or  appropriate  in  furtherance  of  the  purposes  of 
this  title.  The  Commission  shall  conclude  any  such  proceeding  within  ninety 
flays  of  the  date  of  publication  of  notice  of  its  commencement.** 

Thus  the  Commission  was  expressly  directed  to  report  its  conclu- 
sions to  the  Congress  within  90  days  of  enactment  of  that  provision  and 
to  commence  a  proceeding  (under  section  10(c)  of  the  Exchange  Act) 
to  "amend"  any  such  rule  ",  .  .  imposing  a  burden  on  competition 
which  docs  not  appear  to  the  Commission  to  be  necessary  or  appropriate 
in  furtherance  of  the  purposes  of  this  title.-' 

The  rule  which  was  expected  to  be  of  primary  concern  to  the  Com- 
mission in  this  review  was  rule  394  of  the  New  York  Stock  Exchange 
(XYSE).27  The  purpose  of  the  rule  is  to  require  NYSE  member  firms 
to  channel  all  of  their  own  (principal)  orders  and  their  customers' 
(agency)  orders  through  the  NYSE  for  execution  on  its  floor.  Thus, 
rule  394  serves  as  a  boycott  of  other  non-exchange  markets  by  NYSE 
members  with  respect  to  both  principal  and  agency  transactions.28 

Under  that  rule,  members  of  the  NYSE  could  not,  except  under  very 
limited  conditions,  execute  orders  for  stocks  listed  on  the  NYSE 
otherwise  than  on  the  floor  of  the  NYSE  or  on  a  regional  exchange,29 
Non-exchange  transactions  in  stocks  listed  on  the  NYSE  could  be  con- 
summated only  after  the  member  wishing  to  do  so  had  gone  through 
cumbersome  and  time-consuming  procedures.  These  include  bringing 
back  to  the  floor  of  the  NYSE  the  quotation  from  a  dealer  market 
maker  who  is  not  an  exchange  member.  Dealer  market  makers  who  are 
not  exchange  members  but  who  trade  exchange-listed  securities  com- 
prise, as  a  class,  the  "third  market."  The  member  then  must  afford  the 
specialist  (the  only  individual  who  can  execute  transactions  in  that 
particular  stock  on  the  floor  of  the  NYSE)  the  opportunity  to  equal 
or  better  the  third  market  maker's  quotation.  If  the  latter  quotation 
is  still  better,  then,  upon  securing  permission  of  a  floor  governor,  the 
NYSE  member  could  execute  the  transaction  off-board,  assuming  the 
previously  quoted  price  is  still  available. 

The  legislative  history  of  the  1975  Amendments  is  replete  with 
specific  references  to  this  particular  rule  and  to  the  fact  that  each  of 
the  congressional  committees  which  studied  the  securities  industry 
and  developed  the  legislation  found  that  this  rule  significantly  re- 

M  15  U.S.C.  78k-l (c)(4)  as  added  by  section  7  of  the  Securities  Acts  Amendments  of 
1975.  PL  94-29. 

-  TT.  Rep.  No.  04-12.?.  04th  Conor.,  1st  Pess.  47  (1975). 

88  When  a  member  of  the  NYSE  executes  a  trade  on  behalf  of  a  customer,  he  is  acting 
as  a  broker  and  the  transaction  is  referred  to  as  an  agency  transaction.  On  the  other  band. 
If  he  trades  (either  as  tbe  buyer  or  seller)  for  his  own  account,  he  is  acting  ns  a  dealer  and 
effecting  a  principal  transaction.  In  an  agency  transaction,  the  NYSE  member  effecting 
the  trade  is  paid  a  commission  by  both  the  buyer  and  the  seller,  for  merely  matching  the 
two  orders  ;  if  he  acts  as  principal,  he  only  receives  one  commission  but  of  course  has  the 
opportunity  to  make  a  profit  on  the  purchase  or  sale  Itself.  The  NYSE  reports  thnt. 
ovor  o  years  beginning  1970.  approximately  3R0  "specialist"  members  who  execute 
trades  on  its  floor  earned  from  agency  (book")  trades  alo-it  $366.4  million  in  commissions, 
in  addition  to  dealer  profits  earner]  from  trading  for  their  own  accounts.  Tn  1975.  denier 
profits  were  S4R.8  million.  New  York  Stock  Exchange.  "Report  of  the  Committee  to  Study 
the  Stock  Allocation  System"  (Jan.  27,  1976),  p.  190.  NYSE,  Department  of  Economics 
(Auemst  1076). 

18  The  New  York  Stock  Exchange  had  attempted  to  extend  the  boycott  to  regional  stock 
exchanges,  but  the  SEC  blocked  the  extension  through  administrative  action  in  what  !• 
known  as  the  Multiple  Trading  Case  (In  re  New  York  Stock  Exchange,  10  SEC  270  (1941). 
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stricted  brokers  from  searching  out  the  best  price  for  their  customers 
and  impeded  competitive  market  making  activities.  Since  market 
makers  compete  by  narrowing  the  spread  between  the  buying  and 
selling  price,  the  advantages  which  would  accrue  to  the  securities 
markets  generally  and  to  public  investors  individually  was  a  major 
reason  why  both  Houses  of  Congress  found  rule  394  to  be  inconsistent 
with  the  development  of  the  national  market  system.  The  House  sub- 
committee concluded  that : 

[t]he  Subcommittee  finds  that  New  York  Stock  Exchange  rule  394  is  not  neces- 
sary to  make  the  Exchange  Act  work.  Accordingly,  the  New  York  Stock  Exchange 
should  immediately  rescind  the  rule.  If  this  is  not  done,  the  Subcommittee  will 
introduce  legislation  which  will  have  the  effect  of  abrogating  the  rule.30 

Similarly,  the  Securities  Industry  Study  Report31  conducted  by 
the  Senate  Subcommittee  on  Securities,  discussed  rule  394  specifi- 
cally and  recommended  substantial  modification  (although  not  out- 
right abrogation)  to  facilitate  trades  between  NYSE  members  and 
the  third  market  while  still  protecting  public  limit  orders  (public 
orders  to  buy  or  sell  a  certain  number  of  shares  at  a  particular  price) . 

The  Committee  on  Interstate  and  Foreign  Commerce  in  its  report 
on  TLB.  4111  characterized  its  action  to  eliminate  rule  394  as  giving 
".  .  .  life  to  the  proposals  contained  in  the  [House]  Securities  Indus- 
try Study  Report."  32  Although  the  Senate  version  did  not  take  the 
full  step  of  total  abrogation,  the  conferees  indicated  that  they  did 
".  .  .  charge  the  SEC  with  an  explicit  and  pervasive  obligation  to 
eliminate  all  present  and  future  competitive  restraints  that  could  not 
be  justified  by  the  purposes  of  the  Exchange  Act."  33  The  conference 
committee  generally  accepted  the  Senate  provisions  but  added  a  re- 
quirement for  prompt  review  and  amendatory  action,  if  appropriate, 
of  those  exchange  rules  ".  .  .  which  limit  or  condition  the  ability  of 
members  to  effect  transactions  in  securities  otherwise  than  on  such 
exchanges."  34  Therefore,  for  at  least  the  past  5  years  off-board  trad- 
ing rules  have  been  viewed  as  a  class  of  particularly  anticompetitive 
rules,  appropriate  for  special  treatment. 

In  the  first  report  required  by  the  statute,  the  SEC  found  un- 
equivocally that  the  effect  of  rule  394,  and  of  similar  rules  which  other 
exchanges  have  adopted,  is  anticompetitive.  In  that  report  (dated 
September  2, 1075  and  referred  to  hereafter  as  the  September  Report) , 
which  was  addressed  to  the  Speaker  of  the  House  and  the  President 
of  the  Senate,  the  SEC  stated  : 

[t]he  Commission  has  concluded  that  off-board  trading  rules  of  exchanges 
impose  burdens  on  competition,  and  the  Commission  is  not  now  prepared  to 
conclude  that  these  burdens  are  necessary  or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

The  Commission  added  (hat  rather  than  commence  a  proceeding  for 
the  limited  purpose  of  amending  those  anticompetitive  rules  as  re- 
quired by  the  statute,  it  had  initiated  a  proceeding  to  determine:  (i) 
the  extent  of  the  anticompetitive  effect,  (ii)  whether  there  are  counter- 
vailing considerations  which  argue  against  abrogation  of  these  off- 

»>  H.  Rep.  No.  02-1519,  92d  Cong.,  2d  Sess..  XIII  (1972). 
»i  S.  Doc.  No.  93-13,  93d  Con*?.,  1st  Sess.  104-5  (1973). 
«H,  Rep.  No.  94-123,  94th  Cong.,  1st  Sess.  4S  (197.1). 
3:1  IT.  Rep-  No.  94-229,  94th  Cong.,  1st  Sess.  94  (1975). 
a*  Id.  at  94. 
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board  trading  rules,  and  (iii)  whether  such  rules  coulil  be  appro- 
priately modified  so  as  to  further  the  purposes  of  \\iv  Act. 

According  to  the  statutory  timetable,  the  Commission  should  have 
concluded  Its  proceeding  to  amend  those  rules  within  (.><>  days.  By 
December  1975,  those  anticompetitive  rules  which  the  Commission 
could  not  find  necessary  or  appropriate  in  September  were  to  be 
amended;  also,  as  the  legislative  history  demonstrates,  Congress  ex- 
pected them  to  be  abrogated. 

Instead,  the  Commission,  in  its  December  Report35  issued  at  the 
close  of  the  proceedings,  decided  with  respect  to  rule  394  to  draw  a 
distinction  between  restrictions  imposed  on  trading  for  customers 
(agency  transactions)  and  those  for  a  member's  own  account  (prin- 
cipal transactions).  Specifically,  all  transactions  which  a  member 
conducts  in  the  capacity  of  a  broker  may  not  be  subject  to  any  off- 
board  trading  restrictions  after  January  ii,  11)77.  This  provides  a  year's 
grace  period  to  allow  the  self-regulatory  organizations  and  their  mem- 
ber firms  to  make  appropriate  changes  in  their  manner  of  doinrr  busi- 
With  respect  to  restrictions  on  off-board  dealer  transactions  by 
members,  the  SEC  did  not  amend  the  rules,  notwithstanding  the  Com- 
mission's conclusion  in  the  September  Report36  and  its  findings 
in  December,"7  that  the  anticompetitive  effects  of  principal  restrictions 
are  not  necessary  or  appropriate  to  the  working  of  the  Exchange  Act. 
The  Commission  merely  undertook  to  re-examine  the  issues  with  re- 
spect to  principal  restrictions  no  later  than  March  1,  1977.  There  was 
no  commitment  to  take  amendatory  action  on  that  date. 

The  primary  concern  asserted  by  the  Commission  in  connection  with 
abrogation  of  rule  394  as  it  applies  to  agency  transactions  is  the  pro- 
tection of  public  limit  orders — orders  to  buy  or  sell  when  trades  reach 
a  stipulated  price. 

Of  nil  the  arguments  advanced  in  favor  of  retaining  some  form  of  off -board 
trading  rule.  .  .  .  the  most  persuasive  concerned  the  desirability  of  continuing 
protections  for  public  limit  orders  .  .  ,a 

As  a  result,  the  Commission  sanctioned  a  one-year  delay  in  the  abro- 
gation of  the  restrictions  applicable  to  agency  transactions  because: 

[i]t  is  clear,  therefore,  that  the  only  fair,  realistic,  and  practicable  way  of  man- 
dating satisfaction  of  public  limit  orders  ...  is  through  the  creation  and  devel- 
opment of  a  composite  book  and  the  imposition  of  a  requirement  that  all  trans- 
actions, whenever  and  by  whomever  effected,  must  clear  that  book.88 

This  delay  was  permitted  despite  the  Commission's  conclusion  that 
public  limit  orders  are  not  protected  now  in  any  absolute  sense. 

The  Commission  can  perceive  little  reason  why  satisfaction  of  public  limit  orders 
should  be  mandated  when  an  exchange  member  wishes  to  effect  a  transaction 


35  Securities  Exchanee  Act  of  1034  Release  No.  11942,  5-7  (December  19,  1975)   (herein- 
after cited  as  December  Report). 
*»  Revtembcr  Report  at  16. 

37  "Thus,  exchange  markets  and  exchange  specialists  enjoy,  in  large  part  as  a  consequence 
of  off-board  trading  rules,  important  competitive  advantages  over  the  third  market  and 
over-the-counter  market  makers,  respectively."  December  Report,  at  0.  The  report  also 
details,  at  pages  5-7.  many  ways  in  which  brokers  and  dealers  are  precluded  from  taking 
tra diner  actions  which  they  might  wish  to  take  because  of  these  restrictive  exchange  rules. 

38  December  Renort  at  43. 

38  Id.  at  44.  "Composite  book"  refers  to  a  mechanism  of  the  national  market  system  a* 
envisioned  by  the  SEC  which  would  atrgroerate  public  limit  ordors.  reerardle*s  of  the  market 
of  origin,  in  one  national  repository.  When  the  price  in  any  market  reached  the  price 
specified  in  the  limit  order,  the  public  order  would  bo  executed  automatically,  thereby 
protecting  all  public  limit  orders  in  stocks  traded  in  the  national  market  system. 
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directly  with  an  over-the-counter  market  maker,  but  not  mandated  when  the 
same  member  effects  the  same  transaction  with  the  same  over-the-counter  market 
maker  on  a  regional  exchange.  Moreover,  even  if  public  limit  orders  on  the 
"primary"  exchange  were  required  to  be  filled  prior  to  a  transaction  by  a  dual 
member  on  a  regional  exchange  .  .  .  ,  opportunities  for  avoidance  would  still 
exist  .  .  .  .*° 

During  the  one-year  delay,  the  Commission  permits  exchanges  to 
require  that  the  specialist  s  public  limit  order  book  be  cleared  either 
right  before  or  right  after  an  off-board  trade. 

The  Commission  concluded  that  market  making  would  be  improved 
by  abrogating  restrictions  on  off-board  principal  trading : 

Weighing  the  potential  disadvantages  to  the  markets  against  the  potential  ad- 
vantages which  the  Commission  anticipates  would  result  from  the  elimination 
of  exchange  rules  preventing  or  impeding  the  execution  of  principal  transactions 
off-board,  the  Commission  presently  is  of  the  view  that,  under  appropriate  cir- 
cumstances, increased  ability  to  engage  in  over-the-counter  market  making  in 
listed  securities  by  a  larger  segment  of  the  broker-dealer  community  (whether 
by  existing  exchange  members  or  others),  with  exposure  to  order  flow,  is  more 
likely  to  improve  the  securities  markets  than  injure  them.  In  addition,  the  Com- 
mission is  convinced  that  the  risks  inherent  in  abrogating  exchange  restrietiona 
at  the  present  time  could  be  minimized  by  the  prompt  achievement  of  additional 
elements  of  a  national  market  system.41 

Instead  of  immediate  abrogation  or  abrogation  effective  as  of  some 
future  date  to  motivate  the  affected  parties  to  the  ". . .  prompt  achieve- 
ment of  additional  elements  of  the  national  market  system",  the  Com- 
mission deferred  for  more  than  one  year  the  making  of  any  decision 
with  respect  to  principal  restrictions.  Thus,  at  the  end  of  the  180-day 
starting  period,  the  Commission  had  accomplished  little  toward  what 
the  statute  designated  as  a  high  procompetitive  priority. 

The  primary  legal  question  raised  by  the  Commission's  handling  of 
this  issue  is  whether  it  had  the  statutory  authority  to  delay  the  effec- 
tive date  of  its  amendment  of  exchange  rules.  Section  HA(c) 
(4)  (A)  specifically  requires  that  the  Commission  conclude  its  "amend- 
ing" proceeding  within  90  days.  One  can  only  infer  from  the  statute's 
specification  of  a  time  limit  that  Congress  expected  results  in  that 
period ;  that  it  did  not  mean  that  the  Commission  could  conclude  the 
hearing  and  defer  its  decision.  The  congressional  desire  for  prompt 
effectuation  of  the  Commission's  findings  is  clearly  expressed  in  section 
HA(c)  (4)  (B) ,  which  directs  expedited  judicial  review,  should  a  Com- 
mission decision  pursuant  to  subparagraph  (A)  of  that  subsection 
be  challenged  in  the  courts.  Any  interpretation  which  permits  more 
than  minor  delays  seems  inconsistent  with  the  congressional  purpose 
to  reform  exchange  rules.  Nothing  in  the  statute  or  legislative  history 
suggests  that  a  1-,  2-,  or  3-year  delay  is  authorized. 

Furthermore,  the  SEC's  judgment  in  deferring  the  decision-making 
process  with  respect  to  restrictions  on  off-board  principal  trades  is 
questionable.  The  Commission  justified  that  delay  as  permitting  time 
for  the  development  of  a  national  limit  order  book.  However,  the  in- 
centives seem  perverse.  If  the  reason  that  the  Commission  cannot 
abrogate  the  rule  now  is  the  absence  of  the  book,  then  it  would  seem 
to  be  in  the  best  interests  of  the  respective  exchanges  to  do  little  or 
nothing  to  accelerate  that  development  so  that  the  Commission  will 

"Id. 

*Id.  at  27. 
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continue  to  tolerate  oil'-board  fending  restrictions.  On  the  other  hand, 

if  a  date  certain  for  abrogation  had  Urn  set.  it  would  he  to  the  in; 

of  all  concerned  to  move  expeditiously.  If  the  Commission  fearfl  that 
abrogation  of  principal  restrictions  would   Mill!   in  sdf-deali; 
■imply  could  prohibit  that  form  of  self-dealimr. 

Six  months  after  the  issuance  of  the  Deoemoer  Report,  Chairman 
Hills  testified  before  this  Subcommittee  that  the  SBC  had  received 
and  was  reviewing  11  ditl'erent  proposals  which  have  been  received  for 
establishing  a  national  limit  order  book.42  Chairman  Hills  made  clear 
his  faith  in  the  NYSE: 

There  is,  in  my  judgment,  a  determination  in  the  New  York  Stork  Exchange, 
for  example,  to  try  to  create  a  truly  competing  specialist  system.  We  will  be 
interested  in  seeing  what  their  proposals  are  and  how  they  propose  to  do  it.4* 

Conclusion 

The  excessive  fact-finding  efforts  in  the  proceeding  reflected  in  the 
September  and  December  Reports  and  the  deferral  of  the  effective 
dates  of  the  amendment  display  timidity  and  reluctance  in  contrast  to 
the  Commission's  vigor  in  other  regulatory  matters. 

The  reports  set  the  stage  for  outright  abrogation  of  rule  304.  The 
Commission  finds  the  anticompetitive  effect  described  in  the  statute; 
it  does  not  find,  at  least  in  the  September  Report,  that  such  anticom- 
petitive restrictions  are  otherwise  necessary  for  statutory  purposes. 
However,  a  concern  for  protecting  some  public  limit  orders  and  the 
need  for  some  exchange  members  to  adjust  to  trading  without  anti- 
competitive advantages  afforded  by  rules  like  394  are  offered  as  expla- 
nations for  not  abrogating  the  rule.44  The  Subcommittee  finds  them  in- 
sufficient given  the  statute's  procompetitive  standards. 

The  episode,  above  all  else,  shows  a  failure  by  the  Commission  to 
carry  out  the  terms  of  the  statute  as  written  by  the  Congress.  It  has 
moved  more  slowly  than  the  Congress  intended.  It  seems  most  re- 
luctant to  disturb  the  status  quo.  It  seems  to  have  substituted  its  own 
judgment  for  the  basic  legislative  conclusion.  Finding  that  all  the 
criteria  for  abrogation  were  met,  it  nonetheless  concluded  that  it  was 
not  wise  to  take  the  action  required  by  the  statute.  The  Commission 
may  certainly  come  to  Congress  and  request  an  amendment  to  the 
statute.  It  may  not  disregard  the  law. 

B.   THE    SEC   AND   CORPORATE   ACCOUNTABILITY 

7.  Public  disclosure. — In  responding  to  the  widespread  use  of 
basically  unsound  financing  and  trading  practices  characterizing  the 
pre-Great  Depression  era.  Congress  provided  that  reform  reach  Ixmind 
fair  dealing  in  securities  and  public  disclosure  of  financial  informa- 
tion. The  1933  and  1034  Acts  speak  to  standards  for  corporate  financial 
reporting  and  registration  and  corporate  reporting  controls.  The  SEC 

**  Subcommittee  on  Oversight  and  Investigations.  Regulatnru  Reform 'Oversight  Hear- 
ings on  the  Securities  d  Exchange  Commission,  94th  Cong.  2d  Sess.  at  719  (June  1,  1976) 
(hereinafter  referred  to  as  Subcommittee  Hearings). 

"Id.  at  721. 

44  "The  Commission  is  providing  a  one-year  period  prior  to  eliminating  exchange  restric- 
tions on  over-the-counter  agency  transactions  in  the  interests  of  providing  time  to  the 
exchange  community,  members  of  exchanges  and  the  securities  industry  at  lartre  t<->  con- 
sider such  adjustments  In  the  current  ways  of  doing  business  and  in  the  existing  pattern 
of  regulation  as  may  be  deemed  appropriate  in  response  to  the  rule."  December  Report, 
at  46. 
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was  granted  rulemaking  authority  to  assure  that  public  investors 
would  be  furnished  information  necessary  for  informed  investment 
decisions. 

Congress  authorized  the  SEC  to  require  the  disclosure  of  informa- 
tion which  is  material  and  necessary  or  appropriate  for  the  proper 
protection  of  investors  and  to  insure  fair  dealing  in  the  security.45 
The  Supreme  Court  in  Affiliated  Ute  Citizens  v.  United  States  speaks 
of  material  facts  as  those  which  "...  a  reasonable  investor  might 
have  considered  .  .  .  important  in  the  making  of  this  decision."  46 
Also  with  respect  to  the  kind  of  information  required  to  be  disclosed, 
the  Congress  authorized  the  SEC  to  prescribe  the  form  and  content 
of  financial  reports  to  be  filed  with  the  Commission.47 

Congress  provided  further  that  reports  be  certified  by  "an  inde- 
pendent public  or  certified  accountant," 48  thereby  addressing  the  need 
that  the  information  be  verified.  Eecognizing  that  the  methods  of  ac- 
counting for  information  may  give  misleading  results,  Congress 
authorized  the  SEC  to  prescribe  ".  .  .  the  methods  to  be  followed  in 
the  preparation  of  reports." 49  With  respect  to  the  timeliness  of  reports, 
the  Congress  required  each  issuer  of  a  security  registered  with  the 
SEC  to  file  ".  .  .  such  information  and  documents  as  the  Commission 
shall  require  to  keep  reasonably  current  the  information  . . ."  set  forth 
in  filings.50 

The  securities  markets  rely  on  the  continuing  generation  and  up- 
dating of  relevant,  accurate,  and  timely  information  as  the  basis  for 
informed  capital-raising  and  capital-allocating  decisions.  The  SEC?s 
execution  of  the  disclosure  mission  is  essential  both  for  the  proper  func- 
tioning of  the  capital  markets  and  the  economy  as  a  whole.  Disclosure 
starts  from  the  basic  operating  unit  of  the  economy,  the  corporation : 
provides  the  body  of  knowledge  describing  the  operation  of  that  and 
other  units,  hence  the  economy ;  and  yields  the  factual  basis  for  deci- 
sions by  a  number  of  economic  actors:  investors,  financial  analysts, 
economists,  investment  and  commercial  bankers,  competitors,  labor, 
consumers,  government  policy-makers,  public  administrators,  and 
regulators.  Ultimately,  such  information  helps  to  form  perceptions 
about  the  total  economic  environment.  The  circle  is  completed  when 
a  corporation's  management  or  board  responds  to  decisions  made  by 
outsiders  who  have  acted  on  its  own  information.  Management  also  is 
affected  indirectly  by  individual  and  collective  perceptions  as  to  the 
state  of  the  economy.  It  is  difficult  to  overstate  the  need  for  relevant, 
accurate,  and  timely  information  about  the  basic  unit  of  our  free 
enterprise  system. 

2.  Administration  of  fublio  disclosure. — Scandalous  episodes  of 
corporate  illegality,  unaccountability,  and  use  of  questionable  business 
practices  raise  questions  about  the  effectiveness  of  our  system  of  cor- 
porate accountability.  Not  every  corporation  has  been  required  to 

^Sortion  10  (b)  and  (c),  Securities  Act  of  1933  and  Sections  12  and  13,  Securities  Ex- 
chancre  Act  of  1934. 

«  106  U.S.  128,  153,  154  (1072). 

*•  Section  19(a)  and  Schedule  A,  Securities  Act  of  1933  (15  U.S.C.  77aa),  and  Section  13. 
Securities  Exchange  Act  nf  1934. 

**  Schedule  A.  Securities  Act  of  1933. 

40  Section  19(n),  Securities  Act  of  1933.  and  Section  13(b),  Securities  Exchange  Act  of 
1934. 

60  Section  13(a),  Securities  Exchange  Act  of  1934. 
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disclose  illegal  or  questionable  business  or  accounl  .  M">t 

citizens,  including  the  Nation's  corporate  citizens,  arc  law-abiding. 

Nevertheless,  more  than  200  corporations  have  disclosed  illegal  or 
questionable  payments  or  related  activities  pursuant   to  the 
voluntary  compliance  program.  An  additional  20  have  been  Bubjj 
of  formal  SEC  enforcement   actions,  and  the  number  of  anions 
brought  by  the  SEC,  Justice  Department,  and  Internal  Revenue  Serv- 
ice continues  to  grow.  Although  th<  s  involve  a  small  perc<  ntage 
of  all  publicly  owned  corporations,  they   frequently  are  am" 
world's  largest.  Of  approximi             l  companies  which  voluntarily 
disclosed  illegal  or  questionable  payments  as  of  May  12,  1976,  62  arc 
among  the  Nation's  1.000  largest  corporations  and  realized  aggregate 

les  or"  $168  billion  in  :  Many  disclosed  that  illegal  or  question- 

able payments  or  practices  had  p< :  For  some  years.  Analysis  of 

public  disclosure  and  the  Subcommittee's  studies-  show  that  re- 
peatedly one  or  more  of  the  following  key  stage's  in  the  system  of  cor- 
porate aeeountability  broke  down : 

(1)  internal  corporate  conduct  and  financial  controls; 

(2)  board  of  directors ; 

(3)  independent  accountants,  auditors,  and  legal  counsel : 
(41   public  disclosure  of  corporate  practices  and  finances;  and 
(5)  enforcement  by  the  Securities  and  Exchange  Commission. 

The  following  analysis  of  the  SEC's  role  in  the  breakdown  in  the 
rem  of  corporate  accountability  and  its  response  to  the  underlying 
problems  looks  first  at  accounting  and  auditing  and  then  at  disclosure. 
(a)  Prescribing  accounting  standards,  principles  and  practices. — 
In  exercising  its  statutory  authority  to  prescribe  the  methods  to  be 
followed  in  the  preparation  of  accounts,  the  SEC  historically  has 
relied  on  the  standard-setting  bodies  created  by  the  accounting 
profession,  especially  the  American  Institute  of  Certified  Public  Ac- 
countants   (AICPA). 

The  results  of  the  Commission's  1938  decision,53  by  a  3  to  2  vote,  to 
rely  primarily  on  the  private  accounting  profession  to  establish  ac- 
counting principles  has  been  disappointing  at  best. 

In  1940,  the  Committee  on  Accounting  Procedure  (CAP)  was 
established  by  the  AICPA,  then  known  as  the  American  Institute  of 
Accountants.  The  CAP  dealt  almost  exclusively  with  the  articulation 
of  existing  accounting  practices  and  pragmatic  solutions  to  specific 
accounting  problems.  Little  effort  was  devoted  to  the  development  of  a 
rational  conceptual  structure.54  The  AICPA  finally  reacted  to  the 
CAP's  failures  by  creating  the  Accounting  Principles  Board  (APB) 
in  1959.  The  APB  folded  in  the  early  1970s,  after  destroying  its  credi- 
bility as  an  organization  capable  of  resolving  financial  reporting  con- 
troversies. Its  failure  to  set  down  hard  and  fast  rules  about  merger 
accounting  until  October  1970,  after  billions  of  dollars  had  been  ac- 
counted for  by  inadequate  and  often  misleading  methods,  brought 

n  Fortune  Macazine.  The  Fortune  Double  5f>0  Directum,  107.1. 

■  Subcotumittee  Hearings,  May-June.  1076.  and  Subcommittee  on  Oversight  and  In- 
vestigations Stall  Study,  HFC  Voluntary  Compliance  Program  on  Corporate  DUclooure, 
(Subcommittee  Print,  June  1976),  (hereinafter  referred  to  as  Subcomn 

M  SEC.    "Administrative   Policy    on   Financial    Statements,"   Accounting   Series    Relet 
No.  4.  April  25.  1938. 

■J  See  The  Wheat  Committer  Report:  Fstabli.xhing  Financial  Accounting  Stan  rt 

of  the  Study  on  Establishment  of  Accounting  Principles,  (New  York  :  AICPA,  1072). 
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condemnations  from  public  investors,  financial  analysts,  academicians, 
accountants,  and  the  Congress.65 

In  his  analysis  of  the  history  of  the  CAP  and  the  APB,  the  bodies 
the  SEC  depended  on  for  setting  accounting  principles,  Professor 
Maurice  Moonitz,  formerly  the  Director  of  Research  for  the  APB, 
wrote : 

1.  Neither  the  Committee  on  Accounting  Procedure  nor  the  Accounting 
Principles  Board  issued  a  binding  statement  of  accounting  principles  in  over 
thirty  years  of  continuous  activity  in  the  area. 

2.  Neither  agency  adopted  a  set  of  terms  with  related  definitions,  e.g.,  "cost," 
"asset,''  "revenue."  This  is  not  surprising,  since  usable  terminology  and  related 
definitions  are  part  of  a  basic  framework  of  some  sort.  Useful  definitions  cannot 
t>e  framed  in  vacuo. 

3.  Practice  followed  APB  recommendations  closely  and  quickly  with  respect 
to  the  form  of  financial  reports. 

4.  APB  opinions  expressing  principles  affecting  the  amount  of  periodic  net 
income  are  relatively  few.  Their  quality  is  spotty.  Their  impact  on  practice  is 
uneven. 

5.  When  opinions  expressing  principles  affecting  the  amount  of  periodic  net 
income  received  acceptance  in  practice,  they  were  preceded  by  research  studies 
published  and  widely  distributed  for  an  extended  period  before  APB  acted. 

6.  The  buffeting  the  board  took  in  its  attempt  to  resolve  difficult  issues  led 
it,  in  later  years,  to  avoid  them,  and  concentrate  instead  on  compiling  a  record 
by  issuing  opinions  on  less  controversial  topics.6* 

In  the  wake  of  the  APB's  disintegration,  the  AICPA  created  the 
Financial  Accounting  Standards  Board  (FASB).  Instead  of  reacting 
to  the  dismal  record  of  the  FASB's  predecessor  boards  by  reversing  its 
1938  decision,  the  SEC  continued  to  recognize  the  standards,  prin- 
ciples, and  practices  promulgated  by  the  private  sector  through  the 
FASB  in  its  Statements  and  Interpretations  ".  .  .  as  having  substan- 
tial authoritative  support,  and  those  contrary  to  such  FASB  promul- 
gations will  be  considered  to  have  no  such  support."  57  Dr.  Abraham  J. 
Briloff,  a  CPA,  Emanuel  Saxe  Distinguished  Professor  of  Account- 
ancy at  the  Baruch  College  of  the  City  University  of  New  York,  and 
the  author  of  several  books  on  accounting,  in  his  written  statement 
submitted  to  the  Subcommittee,  discusses  the  FASB's  performance 
jto  date: 

%  have  observed  the  ways  in  which  it  has  avoided  the  critical  issues,  vacillated 
on  other  controversial  matters,  and  handed  out  special  dispensations  in  order 
to  obtain  a  consensus  for  a  particular  standard.  I  expected  much,  much  more 
from  a  select  body  endowed  with  presumptive  independence  and  supposedly 
possessed  of  intellectual  might,  integrity  and  intrepidity.  In  short,  we  have  had  a 
surfeit  of  compromise,  of  the  vulgar  pragmatism,  of  pussy-footing  and  inching 
along." 

The  FASB  has  accomplished  virtually  nothing  toward  resolving 
fundamental  accounting  problems  plaguing  the  profession.  These  in- 
clude the  plethora  of  optional  "generally  accepted"  accounting  prin- 
ciples (GAAPs) ,  the  ambiguities  inherent  in  many  of  those  principles, 
and  the  manifestations  of  private  accountants'  lack  of  independence 

55  See:  Robert  Ohatov,  Corporate  Financial  Reporting  (Macmlllan  New  York,  1975), 
at  228-29.  A.  A.  Sommer.  Jr.,  "Survey  of  Accounting  Developments  in  the  '60s  :  What's 
Ahead  in  the  '70s,"  The  Business  Lawyer  26  (November  1970),  at  207-214. 

66  Maurice  Moonitz,  Obtaining  Agreement  on  Standards  in  the  Accounting  Profession, 
Studies  in  Accounting  Research  No.  8  (Orlando:  American  Accounting  Association,  1974), 
at  28. 

67  SEC,  "Statement  of  Policy  on  the  Establishment  and  Improvement  of  Accounting 
Principles  and  Standards,"  Accounting  Series  Release  No.  150  (December  20.  1973). 

68  Abraham  J.  Briloff,  "The  Establishment  and  Implementation  of  Accounting  Standards," 
Subcommittee  Hearings,  May  21,  1976,  at  584  (hereinafter  cited  as  Briloff  Statement). 
See  also  Op.  Cit.,  Chatov,  at  248. 
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with  respect  to  their  corporate  clients.  Considering  the  FA  SB's  rec- 
ord, the  SECTs  continued  reliance  on  the  private  accounting  profes- 
sion is  questionable. 

Recent  disclosures  of  illegal  and  questionable  corporate  p.ivn 
show  that  the  protection  of  investors  requires  more  than  uniform  ac- 
counting principles.  Public  investors  and  the  public  generally  need 
the  protections  afforded  by  effective,  well -enforced  internal  coi 
controls,  responsible  ation  directors,  and  ;.  ore. 

(b)  Infernal  controls.— A.  system  of  internal  control    i  nabl 
poration  to  insure  than  its  executives  and  other  employees  handle  its 
business  and  finances  in  a  way  that  protects  shareholders'  assets.  In 
addition,  an  effective  system  of  internal  controls  i  ial  to  per- 

form a  valid  independent  audit,  because  the  lar  sac- 

tions  and  accounts  permit  auditors  few  audit  \ 

other  than  sampling.  Designing  and  enforcing  m  of  controls 

for  large,  complex  corporal  ions  is  particularly  i  such  org 

nidations  are  most  in  need  of  effective  internal  controls.  Information 
disclosed  by  lawsuits,  pursuant  to  the  SEC's  voluntary  compliance 
program.""  and  by  the  Subcorm  Study  G°  document  that  the 

inadequacy  of  internal  controls  contributed  significantly  to  the  in- 
cidence of  corporate  illegality  and  unaccountability. 

(/)  UncwcountabiMty  of  corporate  officers  or  senior  management 
In  36  of  the  first  89  companies  which  disclosed  to  the  SEC  ill 
or  questionable  payments  or  practices,  "top  management"  had  knowl- 
edge of  such  payments  or  practices.01  In  addition,  the  Subcommittee 
staff  studied  in  detail  25  companies  which  had  discussed  disclosure 
with  SEC  staff.  In  40  percent  of  these  case  histories,  corporate  officers 
or  senior  management  knew  about  the  payments.  Inadequate  internal 
controls  permitted  lower  echelon  employees  to  engage  in  illegal  or 
dubious  business  practices  and  permitted  senior  managers  or  corporate 
officers  to  be  parties  to  these  practices  or  related  activities.  In  a  num- 
ber of  other  cases,  for  example,  Gulf  Oil,  Lockheed,  Nbrthrup,  and 
United  Brands,  the  illicit  payments  were  in  fact  engineered  by  execu- 
tives in  the  top  hierarchy  of  the  corporate  organization. 

(ii)  Ineffective  financial  controls 
Apart  from  noting  the  absence  of  suitable  codes  for  employee  con- 
duct, a  significant  number  of  corporations  disclosed  information  which 
indicates  that  internal  financial  controls  are  ineffective.  One  of  the 
primary  purposes  of  such  controls  is  to  prevent  practices  such  as  over- 
billing  or  over-invoicing,  kicking  back  the  excess  to  purchasing  agents 
or  suppliers,  or  laundering  through  off-the-book  bank  accounts — prac- 
tices which  crop  up  repeatedly  in  payoff  disclosures.62  Other  payments 
or  practices  which  escape  internal  controls  are  inaccurate  accounting 
entries,  off-the-book  funds,  and  falsification  of  books  and  records. 

59  Securities  and  Exchange  Commission.  Rrport  of  the  Securities  and  Exchange  Com- 
mission on  Questionable  and  Illegal  Corporate  Payments  and  Practices,  submitted  to  the 
Senate  Banking.  Housing  and  Urban  Affairs  Committee,  May  12,  1976  (hereinafter  cited 
as  SEC  Report). 

60  Op.  cit..  Subcommittee  Staff  Study,  at  5-12. 
«■  SEC  Report,  Exhibit  A. 

M  Op.  Cit.,  Subcommittee  Staff  Study  and  SEC  Report. 
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Of  the  25  cases  examined  in  the  Subcommittee  staff  sample,  44  per- 
cent of  the  corporations  had  recorded  payments  in  accounts  which  did 
not  reflect  the  true  nature  of  the  payment ;  20  percent  maintained  off- 
the-book  accounts ;  and  12  percent  slaved  that  books  and  records  had 
been  falsified. 

The  Commission  has  recommended  to  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs  that  legislative  remedies  embody 
a  prohibition  against  not  only  falsifying  corporate  accounting  records 
but  also  against  corporate  officials  or  agents  making  false  and  mis- 
leading statements  to  persons  conducting  audits  of  the  company's 
books  and  records  and  financial  operations.63  In  addition,  the  SEC 
recommended  legislation  to  require 

.  .  .  management  to  establish  and  maintain  its  own  system  of  internal  account- 
ing controls  designed  to  provide  reasonable  assurances  that  corporate  transac- 
tions are  executed  in  accordance  with  management's  general  or  specific  authoriza- 
tion ;  and  that  such  transactions  as  are  authorized  are  properly  reflected  on  the 
corporation's  books  and  records  in  such  a  manner  as  to  permit  the  preparation 
of  financial  statements  in  conformity  with  generally  accepted  accounting  prin- 
ciples or  any  other  criteria  applicable  to  such  statements.*4 

The  SEC  recommendations,  however,  stop  short  of  assuring  neces- 
sary corollary  protection :  a  requirement  that  independent  accountants, 
who  already  must  test  management's  system  of  internal  controls  for 
purposes  of  performing  a  valid  independent  audit,  attest  to  the  quality 
of  the  system  of  internal  controls. 

(c)  Board  of  directors. — In  addition,  the  SEC  has  been  cognizant 
of  the  role  of  the  board  of  directors  in  the  system  of  corporate  account- 
ability. The  board  sets  corporate  policy  and  oversees  management's 
execution  of  that  policy  in  administration  of  the  corporation's  opera- 
tions. In  some  of  the  illegal  and  questionable  payment  cases,  significant 
information  necessary  for  proper  oversight  had  not  been  submitted  to 
the  board.  The  events  disconcerted  independent  directors  who  saw 
nowhere  to  turn  for  outside  advice  and  counsel  on  difficult  legal,  ac- 
counting, and  auditing  questions.  In  other  cases,  directors  had  knowl- 
edge of  the  pa3rments ;  in  still  others,  senior  corporate  officials  who  had 
knowledge  or  approved  of  the  payments  were  candidates  for  the 
board.65 

In  its  report  to  the  Senate  Banking  Committee,  the  SEC  suggested 
reforming  boards  of  directors  of  publicly  owned  corporations: 
"[a-lction  to  further  enhance  the  creation  by  public  corporations  of 
audit  committees  composed  of  independent  directors  to  work  with  out- 
side auditors  would,  however,  serve  as  a  valuable  adjunct.  .  ."  to  the 
Commission's  other  legislative  proposal  to  improve  corporate  ac- 
countability via  internal  controls.66  The  SEC  adds : 

Similarly,  corporate  accountability  can  be  strengthened  by  making  the  role 
of  the  board  of  directors  more  meaningful  and  separating  the  critical  aspects 
of  the  functions  of  the  board  and  independent  counsel.67 

The  Commission  has  implemented  those  recommendations  to  some 
extent  in  its  enforcement  actions.  The  resolution  of  those  enforcement 


™  SEC  Rmnrt,  at  53. 
•*  Id.,  at  59. 

65  For  example,  see  Cities  Service  Company.  Kraftco  Corp.,  and  Gardner-Denver  Co.  sec- 
tions of  Ruhrnmmittee  Staff  Study  at  7,  9,  and  11. 
«•  SEC  Report,  at  67. 
•7  Id.,  at  67. 
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proceedings  typically  has  utilized  a  temporary  committee  comprised 
of  independent  directors  charged  with  conductinga  full  investigation 
with  the  aid  of  independent  legal  counsel  and  outside  auditors  to 
perform  the  necessary  detailed  inquiries.68  The  Commission's  one  other 
action  on  board  reform  has  been  to  seek  the  views  of  the  New  York 
Stock  Exchange  with  respect  to  amending  its  listing  qualifications  in 
accord  with  the  SEC's  recommendations. 

Limited  though  its  action  has  been,  the  SEC  does  aim  to  make 
boards  of  directors  more  effective,  to  establish  permanent  independent 
audit  committees,  and  to  encourage  boards  to  employ  independent 
counsel.  The  case  histories  and  the  Subcommittee  Staff  Study,  how- 
ever, yield  strong  evidence  that  more  specific  recommendations  are 
in  order,  if  corporation  directors  aye  to  exercise  effective  oversight  in 
the  system  of  corporate  accountability. 

A  director  must  be  willing  to  devote  considerable  time  to  his  impor- 
tant and  continuing  responsibilities.  A  director  elected  because  of 
demonstrated  expertise  should  be  expected  to  manifest  that  expertise 
in  fulfillment  of  his  responsibilities  and  should  be  compensated  ap- 
propriately. The  majority  of  the  board  should  be  detached  from  man- 
agement and  from  any  other  conflict  of  interest,  e.g.,  association  with 
the  company's  investment  banker  or  corporate  counsel.  The^  board 
should  provide  itself  with  independent  staff.  A  board's  key  audit  com- 
mittee should  be  comprised  of  a  majority  of  independent  directors 
who  adopt  rules  to  govern  the  committee's  proceedings.  The  audit 
committee  should  have  available  to  it  independent  expert  advisors.69 
Likewise  the  nominating  committee  should  be  comprised  of  a  majority 
of  independent  directors.  Assuring  the  independence  of  the  board  and 
its  key  auditing  and  nominating  committees  as  well  as  holding  direc- 
tors to  professional  standards  of  performance  are  critical  to  building 
an  effective  system  of  corporate  accountability  to  protect  public  inves- 
tors as  well  as  a  corporation's  customers,  suppliers,  and  competitors. 

(d)  Independent  auditors. — In  requiring  independent  accountants 
to  certify  financial  reports  filed  with  the  SEC,  the  Federal  securities 
laws  underscore  the  crucial  function  of  independent  auditors  in  pro- 
tecting public  investors.  The  quality  of  this  work  and  the  public's 
confidence  in  the  certification  is  rooted  in  the  auditor's  independence 
in  appearance  as  well  as  in  fact.  Conversely,  the  auditor  must  perform 
in  a  manner  that  warrants  confidence. 

When  asked  why  many  independent  accountants  did  not  uncover 
illegal  or  questionable  payments,  inaccurate  accounting  entries,  or 
falsification  of  books  and  records,  defenders  of  the  profession  point 
out  that  the  payments  w^ere  quite  small  in  relation  to  a  corporation's 
total  operations  and  that  sampling,  which  will  miss  small  items,  is 
the  only  cost-effective  method  in  auditing  large  organizations.  More- 
over, they  explain  that  outside  auditors  were  deluded  in  a  few  in- 
stances by  well-conceived  and  well-concealed  fraud. 


68  Settlements  requiring  Independent  invest? era tory  committees  includo  Gulf  Oil  Corp.. 
Ashland  Oil  Corn..  General  Tire  Corp..  American  Shipbuilding  Corp.,  Lockheed  Aircraft 
Corn..  3M  Corp..  Northrup  Corn.,  United  Brands. 

mThe  WaU  Street  Journal  reported  on  April  21,  197fi  :  "Data  compiled  by  and  for  the 
[New  York  Stock]  exchange  in  internal  and  outside  studies  indicate  that  most  of  the  Bis 
Board's  1,550  listed  companies  already  have  a  majority  of  outside  directors  and  Independent 
audit  committees."  It  may  be  appropriate  to  limit  these  requirements  to  corporations  of 
significant  size  to  minimize  financial  burdens  on  small-  and  medium-sized  corporations. 
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Deficiencies  in  accounting  practices  do  not  appear  to  be  so  limited. 
Testimony  before  the  Subcommittee  documented  that  the  standards 
and  procedures  supported  by  the  accounting  profession's  standard- 
setting  bodies  and  tolerated  by  the  SEC  assure  less  than  the  requisite 
independence  in  the  auditors.  Dr.  Briloff  testified : 

Miss  Emigh.  Dr.  Briloff,  coming  back  to  the  discussion  of  whether  this  is  a 
good  system  of  corporate  accountability,  or  are  these  just  unique  problems  which 
have  arisen  because  of  certain  economic  conditions  or  political  pressures  or 
something  of  that  nature,  I  think  it  is  very  important  that  the  subcommittee 
grasp  the  exact  nature  of  the  problem  we  are  facing.  Is  it  a  systemic  problem, 
or  is  it  just  a  unique  problem  of  human  frailty  that  arises  from  time  to  time? 

*  *  *  *  *  *  * 

Mr.  Bkiloff.  I  would  say,  Ms.  Emigh,  that  the  problem  is  systemic  in  the 
following  sense.  First  of  all,  it  is  important  for  the  committee  to  understand 
that  the  present  field  rules  in  accounting  are  that  it  is  not  the  auditors  whose 
statements  are  being  disseminated  and  which  they  are  certifying;  instead  these 
statements  are  the  statements  of  management.  Therefore,  when  the  auditors 
say:  "these  statements  present  fairly  in  accordance  with  generally  accepted 
accounting  principles,"  it  does  not  mean  that  in  the  auditor's  mind  these  are 
necessarily  fair  statements. 

Now  it  almost  sounds  like  Alice  in  Wonderland  for  you  to  hear  it,  but  it  is 
important  for  you  to  recognize  this.  All  it  essentially  means  is  that  management 
has,  from  the  book  of  GAAP,  selected  a  series  of  alternatives,  and  then  those 
alternatives  that  management  have  selected  are  presented  fairly — very  much 
like  the  discussion  of  Lockheed,  let  us  say.  So  it  is  systemic  to  that  extent,  and 
in  fact  in  my  concluding  remarks  in  the  prepared  statement  I  urge  that  the 
SEC,  if  it  does  nothing  else,  should  do  that  which  Commissioner  Sommer  and 
Dr.  Burton  [Chief  Accountant]  and  others  of  the  Commission  have  said :  "Audi- 
tors, when  you  sign  up  to  that  particular  certificate,  we  want  you  in  fact  to  put 
your  credentials  on  the  line  as  the  independent  auditors  and  to  say.  all  things 
coTisidered,  you  in  your  judgment  consider  this  to  be  the  fairest."  It  is  systemic 
to  that  extent70 

In  1964,  the  AICPA  appointed  the  Special  Committee  on  Opinions 
of  the  Accounting  Principles  Board  to  consider,  among  other  things, 
the  issue  of  the  auditor's  assertion  of  ''fairness"  with  respect  to  a  cor- 
poration's financial  statement.  In  support  of  its  recommendation  that 
the  APB  should  set  forth  its  views  at  the  earliest  possible  time  as  to 
the  purposes  and  limitations  of  published  financial  statements  and  of 
the  independent  auditor's  attest  function,  the  Special  Committee 
asked : 

What  purposes  and  limitations  attach  to  financial  statements  and  the  audi- 
tor's opinion?  This  question  is  of  first  importance  to  the  public  and  the  profes- 
sion. Literature  abounds  on  it,  but  the  answer  is  cast  in  many  different  molds. 
Until  the  profession  has  an  official  utterance  about  it,  there  is  no  point  in  begin- 
ning. The  Committee  believes  that  such  an  utterance  should  be  the  subsoil  on 
which  subsequent  pronouncements  could  be  grounded  and  understood. 

******* 
Nevertheless,  it  remains  true  that  until  the  basic  concepts  and  principles  are 
formulated  and  promulgated,  there  is  no  official  bench  mark  for  the  premises 
on  which  the  audit  attestation  stands.  Nor  is  an  enduring  base  provided  by  which 
to  judge  the  reasonableness  and  consistency  of  treatment  of  a  particular  sub- 
ject. Instead  footing  is  given  to  controversy  and  confusion.71 

******* 

...  in  the  standard  report  of  the  auditor,  he  generally  says  that  financial 
statements  "present  fairly"  in  conformity  with  generally  accepted  accounting 
principles — and  so  on.  What  does  the  auditor  mean  by  the  quoted  words?  Is  he 


70  Subcommittee  Hearings,  May  21,  1976,  at  642. 

n  AICPA.  Report  of  Special  Committee  on  Opinions  of  the  Accounting  Principles  Board. 
(Spring  1965),  at  12,  13. 
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saying:  (1)  that  the  statements  are  fair  and  in  accordance  with  generally  ac- 
cepted accounting  principles;  or  (2)  that  they  are  fair  because  they  are  in 
accordance  with  generally  accepted  accounting  principles;  or  (3)  that  they  are 
fair  only  to  the  extent  that  generally  accepted  accounting  principles  are  fair;  or 
(4)  that  whatever  the  generally  accepted  accounting  principles  may  be,  the 
presentation  of  them  is  fair?  7J  (Emphasis  in  text.) 

Not  until  10  years  later,  after  many  lawsuits  and  some  verdicts 
against  accountants,  did  the  AICPA's  Auditing  Standards  Executive 
Committee  promulgate  ''Statement  on  Auditing  Standard-  No.  5,  The 
Meaning  of  'Present  Fairly'  in  Conformity  With  Generally  Accepted 
Accounting  Principles  in  The  Independent  Auditor's  Report."73  In 
paragraph  4,  the  Committee  set  forth  its  interpretation  of  "fairness": 

((/)  the  accounting  principles  selected  and  applied  have  general  acceptance  . .  . ; 
(b)  the  .  .  .  principles  are  appropriate  in  the  circumstances  .  .  .: 

(o)  the  financial  statements,  including  the  related  notes,  are  informative  of 
matters  that  may  affect  their  use,  understanding,  and  Interpretation   .   .   .; 

(d)  the  information  presented  in  the  financial  statements  is  classified  and 
summarized  in  a  reasonable  manner,  that  is,  neither  too  detailed  nor  too 
condensed  . . . ; 

the     financial    statements    reflect    the    underlying    events    and     r 
actions  .  .  .  irithin  a  ranr/e  of  acceptable  Emits,  that  is.  limits  that  are  n 
able  and  practicahle  to  attain  in  financial  statements  .  .  . 74  [emphasis  added]. 

In  his  statement  to  the  Subcommittee,  Dr.  Briloif  provides  a  critique 
of  the  Auditing  Standards  Executive  Committee's  interpretation  of 

'•fairness'' : 

Considering  the  awesomeness  of  the  problem  with  which  it  was  wrestling, 
could  any  set  of  standards  be  more  pusillanimous  than  the  foregoing?  \\'liere  do 
we  find  a  mandate  to  the  auditor  to  determine  and  apply  the  fairest  of  the 
alternative  GAAPs  which  may  be  available  in  the  particular  circumst. 
Where  is  the  auditor  exhorted  to  ferret  out  those  "events  and  transactions"  which 
might  be  contrived,  designed  by  management  to  produce  a  particular  appearance, 
and  to  make  abundantly  clear  that  these  events  and  transactions  are  to  be  given 
only  limited  significance  by  the  users  of  the  statements?  What,  if  anything, 
in  these  five  standards  suggests  a  new,  better  doctrine?  Will  the  Committee  now 
constitute  a  new  subcommittee  to  consider  how  wide  is  the  "range"  suggested  by 
criterion  (e)  ? 

Granted  paragraph  7  does  counsel  the  auditors  that  "GAAP  recognize (s)  the 
importance  of  recording  transactions  in  accordance  with  their  substance,"  and 
that  the  "auditor  should  consider  whether  the  substance  of  transactions  differs 
materially  from  their  form."  But  even  on  this  self-evident  assertion  the  Com- 
mittee saw  fit  to  introduce  an  equivocating  footnote  directing  the  reader  to 
Statement  on  Auditing  Standards  No.  1,  section  110.02  which  contains  this  re- 
sounding coda :  "The  statements  remain  the  representations  of  management." 

Does  the  Executive  Committee  expect  that  the  pronouncement  will  bridge  the 
gap  in  credibility,  and  raise  the  level  of  confidence  in  the  auditor's  output?  If 
it  really  is  of  this  view,  then,  as  in  so  many  other  instances,  those  who  would 
beguile  are  the  most  deceived.75 

In  addition  to  the  deficiencies  inherent  in  the  AICPA's  "fairness-' 
standard,  the  Subcommittee's  hearing  examined  the  deficiency  of  au- 
diting standards  in  reconciling  accounts  among  subsidiaries  and  be- 


"  Ibid.,  pp.  13-14. 

71  Now  Incorporated  In  AICPA  Professional  Standards:  Auditing,  Section  411. 
«  Ibid. 

^Briloff  statement.   Subcommittee   Hearings,  Mav   21,    1976.   at   606.    See   also    United 
States  v.  Simon,  425  F.  2d  796  (2d  Cir.  1970),  cert,  denied  Mar.  30,  1970. 
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tween  subsidiaries  and  the  parent  corporation.  Kesponding  to  a 
question  concerning  such  reconciliation  as  exemplified  by  the  Gulf  Oil 
Corporation  and  Equity  Funding  cases,  Dr.  Briloff  testified  as  follows : 

I  cannot,  as  a  matter  of  professional  conscience,  see  bow  Price  Waterhouse, 
for  example,  as  the  auditors  for  Gulf  Oil  Corp.,  could  have  avoided  the  audit 
for  a  period  of  I  believe  15  years  or  so,  of  this  [off-shore]  shell  corporation 
where,  had  they  just  gone  in  and  even  done  a  superficial  review,  and  related  and 
compared  the  book  entries  on  that  shell  corporation  with  those  of  the  home  office 
which  was  transferring  the  funds  into  this  shell  corporation,  a  comparison  of 
one  set  of  entries  with  the  other  would  have  demonstrated  the  fact  that  things 
don't  match.  And  this  would  have  blown  the  whole  plot  and  the  conspiracy  sky 
high. 

******* 

With  respect  to  Equity  Funding,  there  are  some  parallels  I  suppose  with 
what  it  is  that  we  are  talking  about  [in  the  Gulf  Oil  case].  But  yet  I  do  believe 
an  invidious  distinction  must  be  made.  In  view  of  the  fact  that  in  Equity  Fund- 
ing the  principal  auditors  there,  the  Wolf  and  Weiner  group  of  auditors  of 
Equity  Funding,  were  indicted  and  then  convicted  for  actual  complicity  in  the 
fraud,  as  contrasted  with  what  we  have  here,  and  that  is  a  case  of  benign  neglect 
of  what  it  is  that  was  going  on  in  Gulf  Oil,  and  an  invidious  distinction  must  be 
made. 

The  conviction  of  the  persons  in  Equity  Funding  would  indicate  that  it  was 
certainly  far  more  grievous  from  the  vantage  point  of  the  auditors.  There  is, 
however,  interestingly,  one  very  interesting  or  significant  parallel  between  the 
two.  As  the  Trustee's  Committee  Report  in  Equity  Funding  pointed  out,  if  Haskins 
and  Sells,  which  were  the  auditors  of  the  life  insurance  subsidiary  of  Equity 
Funding,  had  taken  the  effort  to  compare  the  entries  on  the  books  of  that  life 
insurance  company  with  the  entries  that  were  made  on  the  books  of  another 
subsidiary  of  Equity  Funding — namely,  that  California  sales  agent —  they  would 
have  found  there,  too,  a  lack  of  relationship  and  a  lack  of  symmetry.  So  to  the 
extent  that  there  is  any  parallel,  it  is  there,  but  we  have  a  different  kind  of 
conduct  at  least  as  far  as  the  auditors  are  concerned. 

Is  there  an  abuse  of  power  in  both  instances  for  different  reasons?  An  abuse 
of  power,  the  answer  is  yes.  Was  there  a  lack  of  adequate  accountability  and 
advisability  as  to  what  management  was  doing  in  both  instances?  The  answer 
is  categorically  yes.78 

The  SEC  has  not  exercised  fully  its  statutory  authority  to  remedy 
deficiencies  in  generally  accepted  auditing  standards.77  In  this  era  of 
complex  corporate  structures,  conglomerates,  and  multinational  cor- 
porations, the  SEC's  reliance  on  the  private  accounting  profession 
alone  to  assure  that  corporate  records  are  examined  by  independent 
auditors  has  been  insufficient  to  protect  public  investors  and  accom- 
plish the  objectives  of  the  Federal  securities  laws. 

Dr.  Briloff  testified  that  the  accounting  and  auditing  flaws  revealed 
by  illegal  or  questionable  corporate  payments  are  systemic  also  with 
regard  to  disciplinary  actions  by  the  profession  and  the  SEC's  en- 
forcement actions : 

It  is  systemic  in  the  respect  that  th^re  is  a  dual  system  of  disciplinary  pro- 
cedures that  prevails  within  the  leading  organization  in  accountancy,  namely 
in  the  American  Institute  of  CPAs.  To  put  it  very  briefly  and  bluntly,  these  pro- 


™  Subcommittee  Hearings,  May  21,  1976.  at  651-652. 

77  Sec.  13  of  the  Securities  Exchange  Act  of  1934  specifies :  "(a)  Every  Issuer  of  a  secur- 
ity registered  pursuant  to  section  12  of  ibis  title  shall  file  with  the  Commission,  In  accord- 
ance with  such  rules  and  regulations  as  the  Commission  may  prescribe  as  necessary  or 
appropriate  for  the  proper  protection  of  Investors  and  to  insure  fair  dealing  in  the  secur- 
ity .  .  .  (2)  such  annual  reports  ....  certified  if  required  by  the  rules  and  regulations 
or  the  Commission  by  independent  public  accountants  ....  as  the  Commission  may 
prescribe,  (b)  The  Commission  may  prescribe  .  .  .  the  methods  to  he  followed  ...  in  the 
preparation  of  reports,  .  .  .  and  in  the  preparation,  where  the  Commission  deems  it  neces- 
sary or  desirable,  of  separate  and/or  consolidated  balance  sheets  or  income  accounts  of 
any  person  directly  or  indirectly  controlling  or  controlled  by  the  issuer,  or  any  person 
under  direct  or  indirect  common  control  with  the  Issuer  .  .  ." 
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cedurea  are  consistent  with  St.  Matthew's  observation  about  the  blind  guy*  that 
In  at  gnatfi  while  swallowing  camels. 

a  is  precisely  what  it  is  that  the  Institute  does.  They  will  get  someone  who 

rlbed  a  revenue  agent,  and  they  should,  hut  when  it  cornea  to  these  causes 
celebres  that  cause  this  glut  In  credibility  with  respect  to  onr  private  corporate 

Bector  to  become  unstuck  the  Institute  is  somewhat  oblivious.  It  is  overly  sensi- 
tive to  the  CeellngS  OD  the  part  of  the  Oligopoly  that  controls  the  Institute. 
I  am  Bad  to  say  that  with  some  meaningful  exceptii  tl9  I  find  the  same  dual 
a  oi'  justice  or  injustice  prevailing  in  terms  of  the  disciplinary  procedures 
followed  by  the  SBC.  While  the  smaller  accounting  firms,  when  the  SBC  followed 
the  necessary  Steps,  are  expelled  from  practice  before  the  SBC,  or  suspended  for 
an  extended  period  of  time,  when  it  comes  to  tin4  major  accounting  linns  the 
SIX1  might  somehow  or  other  get  them  to  enter  into  a  consent  decree  which  to 
all  intents  and  purposes  says  that  we  will  not  commit  adultery  in  the  same  place 
Bt  the  same  time  and  the  same  way  with  the  same  consenting  party.  lint  change 
any  one  of  those  variables  and  everything  is  all  right.™ 

In  addition  to  the  absence  of  suitable  standard?  for  private  account- 
ants and  the  inadequacies  of  the  profession's  and  the  SEC's  discipi- 
nary  actions,  the  accountant's  professional  responsibilities  are  par- 
ticularly confusing  because  of  the  decision  of  the  Supreme  Court  in 
Ernst  <('  Ernst  v.  Ilochf elder.79  In  its  opinion,  the  Court  explained  the 
issue  as 

.  .  .  whether  an  action  for  civil  damages  may  lie  under  section  10(h)  of  the 
Securities  Exchange  Act  of  1934  .  .  .  and  Securities  and  Exchange  Commission 
Rule  lOb-o  ...  in  the  absence  of  an  allegation  of  intent  to  deceive,  manipulate,  or 
defraud  on  the  part  of  the  defendant.10 

The  Court  concluded  that  ". . .  the  language  of  section  10(b)  . . .  clearly 
connotes  intentional  misconduct . . . ."  81  Dissenting.  Mr.  Justice  Black- 
mun  ar.<rued  that  auditors  should  be  held  responsible  for  negligence, 
particularly  because  of  their  critical  role  in  the  issuing  and  trading  of 
securities.  Pie  wrote : 

The  language  of  the  Rule  [10b-5]  .  .  .  seems  to  me,  clearly  and  succinctly,  to 
prohibit  negligent  as  well  as  intentional  conduct  of  the  kind  proscribed,  to  extend 
beyond  common  law  fraud,  and  to  apply  to  negligent  omission  and  commission.*3,  *3 

The  implications  of  Ilochf  elder  extend  far  beyond  the  accounting 
profession  :  "In  our  complex  society  the  accountant's  certificate  and  the 
"lawyer's  opinion  can  be  instruments  for  inflicting  pecuniary  loss  more 
potent  than  the  chisel  and  the  crowbar."84  Reasonable  standards  of 
disclosure  must  be  required  of  those  who  represent  the  public  in  the 
provision  of  corporate  information.  As  Dr.  Briloff  noted  in  his  testi- 
mony, the  potential  impact  of  Ilochf  elder  is  that ''. . .  accounting  state- 
ments would  become  more  precarious  and  potentially  deleterious  than 
they  are  now."  85 

The  Uochfelder  decision  also  will  make  substantially  more  difficult 
the  private  enforcement  of  the  Federal  securities  laws.  The  Supreme 

»■  Hearings,  May  21.  1076,  at  653.  See  also  Briloff  statement,  at  612-613  and  620. 
"423  U.S.  S16,  47  L.  Ed.  2d  668  (1976). 

80  Id.  at  674. 

81  Id.  ;it  681. 

82  Id.  at  690. 

83  Dr.  Briloff  also  is  critical  of  the  majority's  decision.  In  his  prepared  statement,  he 
concluded  : 

"Nevertheless,  the  court  has  decreed  that  noplicrenro  by  a  professional  person  is  not 
sufficient  to  hold  him  liable  to  those  who  were  victimized'  bv  his-  nocliirenre  even  thouch 
the  person  professes  competence,  expertise  and  responsibility  *(and  where  he  is  paid  on  the 
basis  of  such  professions). 

"For  me  this  very  pretentions  profession  Is  the  perpetration  of  fraud  if  it  is  known  that 
neplisence  is  a  hidden  factor  In  the  profession's  tool  box."  (Briloff  Statement,  at  616.) 

ted  state*  v.   Benjamin,  328  F.2d  854,  863   (2d  Cir.  1964),  cer.  denied  sub  nom. 
Uoimrd  v.  T'nited  State*.  377  TT.S.  953  (1964). 

85  Subcommittee  Hearings,  May  21,  1976,  at  655. 
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Court  held  that,  under  section  10(b)  of  the  Exchange  Act,  private 
plaintiffs  must  show  ''scienter."  that  is,  the  "intent  to  deceive,  manipu- 
late, or  defraud,"  before  liability  can  be  found.  Recognizably,  a  negli- 
gence claim  is  easier  to  prosecute  than  one  in  which  scienter  is  required. 
By  burdening  private  parties  with  the  scienter  requirement,  the  deci- 
sion sharply  degrades  the  discipline  provided  by  an  injured  private 
citizen  who  acts  to  obtain  compensation  for  financial  injury.  In  order 
to  retain  the  same  level  of  discipline  by  proving  intent,  the  enforce- 
ment staff  of  the  SEC  would  have  to  be  grossly  enlarged  at  public  ex- 
pense. Section  10(b)  should  be  amended  to  establish  clear  liability 
for  negligence  by  persons  effecting  transactions  in  securities  without 
regard  to  intent.  Of  course,  the  negligence  standard  implies  a  failure  to 
meet  a  standard  of  care  appropriate  for  the  person  in  question.  Thus, 
the  standard  that  a  professional  such  as  a  certified  public  account- 
ant should  meet  would  be  expected  to  be  higher  than  the  standard 
applicable  to  a  person  making  ordinary  transactions  in  securities. 

(e)  Public  disclosure  of  corporate  practices  and  finances — SEC 
enforcement  of  Federal  disclosure  laws  in  the  voluntary  compli- 
ance program. — An  essential  element  of  corporate  accountability 
is  SEC  enforcement  of  the  disclosure  requirements  of  the  Federal 
securities  laws.  In  1974,  the  SEC  began  looking  into  cases  of  illegal 
domestic  political  contributions  which  had  come  under  scrutiny  by 
the  Office  of  Watergate  Special  Prosecution  Force.  Shortly  thereafter, 
the  Commission  became  alerted  to  reports  of  foreign  payoffs.  The 
Commission  and  its  staff  are  to  be  commended  for  their  initiative  in 
undertaking  these  investigations.  In  view  of  the  apparent  magnitude 
of  domestic  and  foreign  payoff  cases,  the  Commission  employed  and 
expanded  its  voluntary  compliance  program. 

The  compliance  program  is  intended  to  encourage  publicly  owned 
corporations  under  the  SEC's  jurisdiction  to  conduct  their  own  investi- 
gations of  illegal  or  questionable  payments,  to  disclose  findings  as 
well  as  related  improper  activities,  and  to  terminate  such  payments  and 
activities,  all  on  a  voluntary  basis.  Each  company  is  free  to  proceed 
on  its  own  reading  of  the  Federal  reporting  requirements.  The  in- 
formal views  of  the  staff  and  Commission  need  not  be  sought  as  to 
whether  the  information  should  be  disclosed  on  the  form  of 
disclosure.86 

Directed  by  Chairman  Moss  to  evaluate  the  SEC's  voluntary  com- 
pliance program,  the  Subcommittee  staff  examined  material  filed  by 
more  than  60  corporations,  analyses  and  recommendations  of  Com- 
mission staff,  and  the  Commission's  conclusions.  Of  the  60  corporation 
files,  8  are  summarized  in  the  Subcommittee  Staff  Study  because,  in  the 
opinion  of  the  staff,  they  point  to  serious  shortcomings  in  the  volun- 
tary compliance  program. 

Although  the  Commission  has  obtained  some  significant  results 
from  its  voluntary  compliance  program,  the  potential  charges  are  very 
serious.  The  SEC  Report  notes  optimistically  that  among  the  9.000  or 
so  corporations  which  regularly  file  documents  with  the  Commission, 
only  about  100  of  them  have  participated  in  the  voluntary  compliance 
program.  Since  almost  all  of  those  companies  have  voluntarily  ap- 
proached the  Commission  rather  than  vice  versa,  that  same  observation 

«•  SEC  Report,  p.  12  ff. 
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could  suggest  that  there  may  he  many  other  companies  which  have 
not  come  forth.  The  efficacy  of  the  SEC  program,  therefore,  should 
be  assessed  critically  at  the  earliest  point 

To  this  end,  the  ~ Subcoinmittee  Staff  Study  questions  whether  the 
SEC's  action  was  Sufficient  in  eliciting  all  relevant  facts.  The  stall 
study  concludes: 

.  .  .  more  effective  enforcement  is  essential,  in  part  because  of  the  inadequacy  of 
the  Commission's  enforcement  staff  to  investigate  the  approximately  100  COrp .ra- 
tions which  have  thus  far  made  some  disclosure  of  iUegal  or  questionable  pay- 
ments or  the  maintenance  of  false  books  and  records." 

During  the  Subcommittee  hearings,  the  need  for  follow-up  in- 
restigations  of  involuntary  disclosures  also  was  evident.  In  the  follow- 
ing colloquy,  Dr.  Briloff  highlights  some  of  the  deficiencies  in  the 
McCloy  report  which  is  the  result  of  the  Gulf  Oil  Corporation's  so- 
called  independent  investigatory  committee. 

Mr.  Briloff.  What  I  see  as  serious  deficiencies  and  in  turn  particularly  to 
the  accounting  implications,  I  am  concerned  that  the  independent  auditors  that 
the  McCloy  committee  took  on,  namely  Leidersdorf  &  Company,  that  they  did  not 
on  their  own  pursue  the  various  accounting  practices  and  try  to  unearth  and  to 
discern  the  various  patterns  of  illegal  payments  that  they  could  have  pursued. 
Instead,  as  I  recall  the  report,  they  relied  essentially  on  disclosures  and  leads 
that  had  been  furnished  to  them  and  they  then  went  ahead  and  did  describe  of 
course  importantly  what  was  going  on  in  this  shell  corporation,  the  Bahamas  Ex. 
Corporation,  which  was  essentially  the  laundering  machinery  for  these  illicit 
payments. 

******* 

I  am  concerned  also  about  the  fact  that  the  supposed  independent  auditors  in 
the  McCloy  inquiry  did  not  insist  upon  getting  testimony  under  oath  from  all 
those  who  might  have  had  some  knowledge  and  responsibility  for  what  was  going 
•n.  As  a  consequence  only  this  week  we  hear  that  somehow  some  new  documents 
have  come  into  some  litigation  in  Pittsburg  which  points  up  the  fact  that  more 
members  of  the  board  of  directors  of  the  Gulf  Oil  Corporation  knew  a  great  deal 
more  than  they  were  telling  Mr.  McCloy  that  they  knew  about  what  it  is  that  was 
happening  and  going  on. 

Also,  there  is  a  segment  in  the  McCloy  report  about  the  fact  that  somehow  or 
other  some  special  documents  were  found  in  the  private  files  of  one  of  the 
partners  of  Price  Waterhouse  and  Company  but  unfortunately  that  partner  was 
seriously  ill  and  hospitalized  and  therefore  could  not  be  interviewed  by  the 
McCloy  committee.  All  of  this  indicates  the  fact  that  an  important  effort  was 
made  and  somehow  or  other  conceivably  the  pathological  review  was  ostensibly 
completed  but  then  maybe  what  we  ought  to  do  is  according  to  what  the  SEC 
may  have  felt  or  the  McCloy  committee  may  have  felt,  maybe  if  we  close  it  up 
it  will  go  away  and  we  can  go  forward.88 

Without  thorough  follow-up  investigations  by  the  Commission,  the 
public  cannot  be  confident  that  disclosure  has  clarified  the  full  nature 
and  extent  of  illegal  and  questionable  activities.  Likewise,  the  Com- 
mission will  not  know  the  degree  to  which  Federal  disclosure  laws 
and  regulations  have  been  violated.  Moreover,  absent  thorough  fol- 
low-up investigation,  the  Commission's  success  in  securing  cessation 
and  remedial  action  is  doubtful  at  best. 

The  Staff  Study  is  critical  also  of  the  failure  to  require  disclosure 
in  some  cases  or  to  r>ermit  only  generic  disclosure  in  others.  For  ex- 
ample, the  Commission  did  not  require  disclosure  of  $2.2  million  in 
payments  by  the  Celanese  Corporation,  although  senior  management 

"  Subcommittee  Staff  Report,  at  12. 

"  Subcommittee  Hearings,  May  21,  1976,  at  650-631. 
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know  about  the  making  of  a  large  portion  of  those  payments  and 
although  in-house  and  independent  accountants  had  known  for  at 
least  3  years  that  Celanese's  internal  auditing  controls  had  broken 
down.  The  SEC  staff  concluded  that  the  payments  were  material  and 
recommended  that  the  Commission  require  disclosure  quantifying  and 
describing  the  payments,  but  the  Commission  ruled  them  immaterial. 
In  two  cases,  Kraftco  and  Cities  Service,  the  Commission  did  not 
require  disclosure  of  the  names  of  corporate  officers,  some  of  whom  were 
nominees  for  board  director,  who  knew  about  illegal  or  questionable 
payments  and  who  knew  that  internal  controls  had  broken  down.  In 
another  case,  Gardner-Denver,  the  name  of  another  corporate  officer, 
also  a  nominee  for  director,  was  not  required  to  be  disclosed  even 
though  he  knew  of  facts  indicating  an  illegal  transaction  and,  there- 
fore, a  failure  of  internal  controls  at  least  at  the  levels  of  senior 
management  and  in-house  and  independent  counsel.  It  is  ironic  that 
the  Commission  recognizes  the  need  for  better  internal  controls  and  in 
fact  recommends  legislative  remedies,  yet  the  Commission  has  ruled 
that  where  the  system  of  internal  controls  has  been  inoperative  and 
where  corporate  officers  or  managers,  some  of  whom  were  nominees  for 
director,  knew  that  necessary  safeguards  were  not  functioning,  share- 
holders should  not  be  so  informed  before  electing  the  directors  or 
giving  proxies. 

Despite  some  shortcomings,  the  SEC  and  its  staff  have  taken  im- 
portant, often  courageous  action  in  attempting  to  determine  the 
of  illegal,  unethical  corporate  actions  and  to  devise  remedies.  Neverthe- 
less, the  need  to  strengthen  the  SEC's  compliance  program  is  impera- 
tive considering  the  pervasive  influence  exerted  by  management  of 
publicly  owned  corporations,  the  deficiencies  evidenced  by  some  ele- 
ments of  the  accounting  profession,  and  the  importance  of  public  con- 
fidence in  the  economic  system  and  the  integrity  of  the  political 
process. 

C.   WHITE  HOUSE  TERSOXXEL  PRACTICES  AT  THE  SEC 

The  White  House  has  played  a  major  role  in  the  referral  and  clear- 
ance of  applicants  for  positions  at  regulatory  agenices,  positions  that 
are  for  the  most  part  outside  the  competitive  civil  service  system.  Be- 
cause the  public  needs  and  expects  its  regulatory  commissions  to  de- 
cide difficult  social  and  economic  issues,  without  regard  to  partisan 
politics  or  selfish  privilege,  the  Subcommittee  has  examined  in  depth 
the  recent  activities  of  the  White  House  and  the  effect  of  White  House 
personnel  policies  on  the  SEC  as  an  indepondent  regulatory  agency. 

Section  4(a)  of  the  Securities  Exchange  Act  of  1934  authorized  the 
creation  of  the  Commission  with  five  commissioners  and  further 
provided  that : 

not  more  than  three  of  such  Commissioners  shall  be  members  of  the  same  po- 
litirnl  party,  and  in  making  appointments  members  of  different  political  parties 
shall  be  appointed  alternately  as  nearly  as  may  be  practicable.* 

Thus,  the  Congress  e^tablishrd  a  bipartisan  independent  regulatory 
commission  rather  than  an  Executive  Branch  bureau  which  would 
bear  tlie  traditional  and  direct  relation  to  the  President  and  his  Execu- 
tive Office. 


e»15  U.S.C.  78d. 
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Notwithstanding  its  independenl  naturej  staff  app< 
Che    Securities    and    Exchange    Commission    generally    follow    the 
same  rules  and  are  subjecl  to  the  same  criteria  i  appointments 

to  comparable  positions  within  the  Executive  Branch.90 

Several  classes  of  these  positions  within  the  Federal  establishment 
rally,  including  the  SEC.  are  not  pari  of  the  competitive  civil 

service.9*1  For  these  posts,  there  need  be  no  competitive  examinations. 
The  political  affiliations  of  the  candidate  for  certain  of  these  positions 

are  a  required  criterion;  e.g.  the  position  of  Commissioner,  a.-  dir 
by  section  4  of  the  Securities  Exchange  Act.  Below  that  level,  several 
other   personnel   classifications   also   are   exempt   from    competitive 
examination. 

The  Civil  Service  Commission  has  by  rule82  established  three 
schedules  or  classes  of  appointments  outside  the  competitive  service. 
In  general,  these  classifications  are  summarized  as  follows: 

( 1 )  Schedule  A— positions  for  which  examination  is  not  practicable 
(staff  attorney  positions  throughout  the  government  are  included 
under  this  heading)  ;  .  . 

(2)  Schedule  B— certain  additional  positions  for  which  competitive 
examination  is  not  possible  (not  significant  with  respect  to  the  SEC) ; 
and  .    . 

(3)  Schedule  C— "positions  of  a  confidential  or  policy-determining 
character  .  .  ."  93  at  the  GS-15  or  lower  level. 

Schedule  C  positions  permit  a  political  appointee  to  have  his  own 
private  secretary  or  personal  adviser  who  is  outside  of  the  competitive 
structure  of  the  civil  service  laws.  These  positions  are  classified  as 
Schedule  C  only  through  GS-15.  Positions  with  the  potential  for 
salaries  above  GS-15  are~classificd  within  what  is  called  the  "executive 
assignment  system"  with  certain  limited  and  specified  exceptions.94 

When  an  agency  desires  to  have  a  supergrade  position  filled  other 
than  by  competition,  presumably  because  the  position  directly  affects 
policy  or  politically-sensitive  decisions  or  advice,  it  must  have  the  po- 
sition classified  as  a  non-career  executive  assignment  (XEA),  for 
which  Civil  Service  approval  is  required. 

The  Civil  Service  Rules  specify  the  criteria  which  a  position  must 
satisfy  in  order  that  CSC  will  classify  it  as  XEA.95  The  Commission 
must  determine  that: 

there  is  a  need  for  filling  the  position  by  a  person  who  will : 

(1)  be  deeply  involved  in  the  advocacy  of  Administration  programs  and 
support  of  their  controversial  aspects  ; 

(2)  participate  significantly  in  the  determination  of  major  political  poli- 
cies of  the  Administration  ;  or 


90  The  Subcommittee  recocnizes  that  the  situation  which  is  found  to  obtain  in  the  SBC 
In  repard  to  White  House  Personnel  Office  presence  Is  not  necessarily  different  from  that 
at  anv  of  the  other  regulatory  commissions. 

61  5  T'.S.C.  2102  and  210.3  provide  that  all  positions  in  the  Executive  P.-nnch  are  within 
the  competitive  service  unless  exempted  expressly.  The  Independent  regulatory  commissions. 
including  the  SEC,  have  always  been  treated  as  subject  to  these  provisions  of  the  U.S.  Code. 

"Exceptions  from  the  Competitive  Service  (Rule  VI),  Civil  Service  Rules.  5  CF.R. 
5  6.1  ff. 

»o  CF.R.  5  6.2  (Schedule  C). 

e*  B   CF.R.   30:-.  102. 

«5  CF.R,  §  9.1  et  seq. 
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(3)   serve  principally  as  personal  assistant  to  or  adviser  of  a  Presidential 
appointee  or  other  key  political  figure. 

****»♦• 
(c)  The  Commission  shall  not  except  a  position  which  has  as  its  principal 
responsibility  the  internal  management  of  an  agency,  or  a  position  involving 
longstanding  recognized  professional  duties  and  responsibilities  resting  on  a 
body  of  knowledge  essentially  politically  neutral  in  nature.  .  .  . 

Through  the  use  of  positions  established  in  Schedule  C  and  through 
categorization  of  a  limited  number  of  positions  as  NEAs  within  the 
staff  of  an  independent  regulatory  commission,  there  is  the  potential 
for  a  significant  presence  to  develop  which  is  not  only  politically  par- 
tisan but  also  which  in  order  to  fill  positions  appropriately  categorized 
as  Schedule  C  or  NEA  must  have  previously  established  political 
loyalties.  The  Securities  and  Exchange  Commission  reports  having 
five  positions  classified  as  NEA :  the  General  Counsel,  the  Chief  Ac- 
countant, the  Executive  Director,  the  Director  of  Economic  and  Policy 
Research,  and  the  Executive  Assistant  to  the  Chairman. 

Given  this  structure  of  positions  and  the  possibility  of  filling  certain 
of  them  from  outside  the  competitive  civil  service  system,  an  incum- 
bent Administration  would  be  attracted  by  such  opportunities  to  place 
its  spokesmen  in  controlling  positions  in  agencies  which  the  Congress 
intended  to  be  independent  of  the  Presidency.  The  Subcommittee  staff, 
therefore,  requested  information  from  the  SEC  in  order  to  determine 
what  had  been  the  agency's  experience  with  White  House  preferences 
and  to  evaluate  how  well  it  had  been  able  to  maintain  its  independence 
from  White  House  influence  on  personnel.96 

The  White  House  activity  reported  by  the  SEC  falls  into  two  broad 
categories:  (1)  referrals  to  the  SEC  of  individuals  seeking  employ- 
ment, and  (2)  clearance  of  individuals  selected  by  the  SEC  for  NEA 
or  Schedule  C  positions  prior  to  their  appointments. 

Referrals. — The  SEC  disclosed  an  active  policy  of  referral  of  candi- 
dates for  employment  by  the  White  House.  For  example,  during  the 
calendar  years  1969  and  1970,  60  such  referrals  on  record  were  sub- 
mitted, usually  with  a  form  memorandum  of  transmittal.  Of  these  60, 
the  SEC  reports  having  hired  only  three,  of  whom  two  were  not  em- 
ployed until  4  and  5  years  respectively  after  the  date  of  the  White 
House  referral. 

Shortly  before  July  1971,  the  White  House  took  steps  to  formalize 
its  personnel  program,  including  referrals  to  the  Federal  departments 
and  agencies. 

To  this  end,  in  March  1971,  it  circulated  to  the  many  units  of  the 
Federal  establishment  a  handbook97  marked  "Administratively  Con- 
fidential." The  introduction  states :  "[t]he  purpose  of  this  handbook  is 
to  outline  the  procedures  for  the  Department  (sic)  and  Agencies  to 
cooperate  with  the  White  House  in  the  management  of  non-career  per- 
sonnel." It  contained  chapters  dealing  with  "recruiting,  clearance,  per- 
sonnel administration,  handling  unsolicited  applications  and  part-time 
positions."  The  new  personnel  program  clearly  prescribed  procedures 

<»  Similar  Information  was  requested  from  each  agency  studied  in  this  report.  The  other 
agencies  were  apparently  not  as  frank  as  the  SEC  or  had  less  complete  records  since  the 
eight  other  agencies  to-ether  only  reported  a  total  of  86  referrals  from  the  White  House 
Personnel  Office  over  the  period  from  1969  through  June  1976. 

Vr  The  White  House  Personnel  Office  handbook  dated  Mar.  17.  1971.  does  not  appear  to 
have  had  any  formal  title.  It  seems  to  have  been  merely  a  mimeographed  set  of  instructions 
to  the  agencies  and  departments. 
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for  White  House  referrals  to  the  agencies,  including  the  use  of  a  new 
form.  With  that  form  the  White  House  could  indicate  whether  the 
candidate  was  being  referred  on  a  "must",  "high  priority",  "court 

or  "routine'-  basis.98  The  SEC  indicated  that  a  resume  of  the  candi- 
date's qualiiicat  ions  usually  accompanied  each  referral.  The  prescribed 

procedure  included  a  Standard  method  for  informing  the  White  House 
What  action  followed  the  referral. 

From  July  1971  until  December  1075,  the  SEC  records  show  115 
referrals  under  this  procedure,  The  referral  forms,  copies  of  which 
were  furnished  to  the  Subcommittee,  frequently  included  comments 
giving  instructions  for  special  handling  ("Interview  immediately  re  a 
part  time  position  in  Philadelphia"),99  for  supplying  additional  infor- 
mation about  the  candidate's  credentials  ("Please  interview  for  staff 
attorney,  was  extremely  hard  working  campaign  volun- 
teer who  worked  for who  could  certain  (sic)  speak  for 

his  abilities'-)  ,100  or  for  advising  the  agency  about  any  flexibility  which 
might  be  available  to  it  in  dealing  with  that  particular  candidate 

(" has  a  must  rating  from  the  Inaugural  Committee  but 

is  not  necessarily  an  SEC  must.*').101  In  other  cases,  the  transmittal 
was  made  by  memorandum  rather  than  by  the  routine  form.  One 
such  1970  memorandum  which  found  its  way  into  the  SEC's  files 

stated :  "He  [the  candidate]  is  the  son  of who  is  a  member 

of  the  Onondaga  County  Legislature  in  Xew  York.  I  have 
known  for  a  good  many  years,  and  if  the  son  is  any- 
thing like  his  father,  he  would  make  a  good  addition  to  the 
Administration."  102 

The  record  shows  a  continual  flow  of  such  referrals  from  the  White 
House  with  indications  for  the  agency's  guidance  of  how  seriously  it 
was  to  take  the  referral  and,  in  some  cases,  of  the  disposition  it  was 
expected  to  make.  The  SEC  reports  that  of  the  115  referrals  wThich  were 
made  by  the  White  House  Personnel  Office  over  the  4%  year  period 
beginning  July  1,  1971,  only  6  individuals  were  employed.  In  view  of 
the  circumstances,  the  agency  displayed  remarkable  fortitude.  The 
potential  for  serious  abuse  of  the  regulatory  process  nevertheless  re- 
mains a  threat. 

During  this  same  period,  as  a  part  of  the  new  White  House  person- 
nel program,  the  SEC  was  required  to  report  periodically  to  the  White 
House  on  positions,  incumbents,  vacancies,  and  prospective  vacancies. 
For  non-career  supergrade  positions,  reports  were  required  weekly.  On 
a  monthly  basis,  the  SEC  reported 

*  *  *  on  the  number  of  non-career  positions  available,  intended  for  replacement, 
or  in  White  House  clearance.103  In  addition,  the  form  asked  for  specific  informa- 
tion, including  political  affiliation,  on  persons  occupying  noncareer  positions  at 
GS-16,  GS-17,  and  GS-1S  levels.104 

A  nine  page  report  was  required  monthly  on  personnel-related  mat- 
ters, including  disposition  of  White  House  referrals.  Other  reports, 

w  Subcommittee  Hearings  at  729. 

100  Id.  at  731. 

101  Id.  at  732. 
101  Id.  at  739. 

103  The  White  House  involvement  In  the  clearance  process  will  be  discussed  separately 
below. 

104  Revised  (combined)  response  of  the  SEC  to  Questions  67,  6S,  and  69  of  the  Sub- 
committee's Questionnaire. 
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required  monthly,  provided  information  on  Schedule  A  attorney  posi- 
tions, including  full-time  positions  and  upcoming  vacancies. 

The  White  House  Personnel  Office  at  this  time  closely  monitored 
the  availability  of  non-competitive  positions  throughout  the  Federal 
government  and  sent  a  stream  of  referrals  with  appropriate  instruc- 
tions to  departments  and  independent  regulatory  commissions  alike. 

Clearance. — The  White  House  handbook  also  specified  its  role  in 
the  clearance  of  non-career  appointments,  both  those  in  the  executive 
departments  and  those  in  independent  regulatory  agencies  such  as 
the  SEC.  The  handbook  advised  that  it 

*  *  *  has  the  responsibility  for  clearance  contacts  on  full-time  Presidential  and 
Executive  level  positions.  *  *  *  For  non-career  supergrade,  Schedule  C/GS-15 
and  below,  and  Schedule  A  Attorney/Advisor  positions,  the  Departments  should 
make  the  formal  clearance  contacts  [presumably  political  clearance,  although 
the  Handbook  is  not  clear  on  this  point]  and  submit  a  completed  clearance 
contact  sheet  (Exhibit  212b)105  along  with  a  biographic  data  sheet  (Exhibit 
212a)105  to  the  White  House  Personnel  Office  for  approval.  .  .  .  Also,  submittals 
for  candidates  who  are  not  Republicans  should  be  accompanied  by  a  brief  writ- 
ten justification  for  the  appointment.  *  *  * 

White  House  clearance  of  non-career  positions,  including  the  execu- 
tive assignments  and  those  covered  by  Schedule  C,  appears  to  be  an 
accepted  practice  under  all  administrations.  Chairman  Moss  first  cor- 
responded with  Chairman  Hampton  of  the  Civil  Service  Commission 
on  this  issue  three  years  ago.  At  that  time,  Chairman  Hampton  stated 
that  (1)  the  Civil  Service  Commission  took  no  part  in  the  process  of 
appointing  individuals  to  positions  classified  in  Schedule  C,  as  the 
appointing  authority  in  such  cases  is  with  the  agency,  and  (2)  the 
Commission  does  review,  as  it  is  required  by  statute,106  the  qualifica- 
tions of  candidates  for  appointment  to  NEA  positions  after  being 
advised  that  agency  and  White  House  officials  have  found  the  candi- 
date to  be  suitable.  Further,  Chairman  Hampton  stressed  that  he  con- 
sidered this  arrangement  to  be  appropriate,  since  in  its  operation  it 
serves  the  purpose  of  keeping  separate  and  distinct  the  competitive 
and  the  non-competitive  services,  thereby  strengthening  the  former.107 

Following  the  Subcommittee's  hearings  on  June  1,  1976,  Chair- 
man Moss  wrote  again  to  the  Civil  Service  Commission,  particularly 
to  learn  the  authority  for  the  requirement  for  White  House  clearance 
of  NEA  appointments  and  more  generally  to  see  whether  there  had 
been  any  change,  with  the  passage  of  time,  in  Chairman  Hampton's 
views  of  the  propriety  of  the  White  House  personnel  practices. 

The  Civil  Service  Commission  reply  10S  made  clear  that  the  require- 
ment for  White  House  clearance  does  not  come  from  the  Commission. 
Chairman  Hampton  further  stated : 

I  remain  of  the  opinion  that  it  is  proper  for  the  Administration  to  determine 
the  supportiveness  of  appointees  to  positions  that  are  appropriately  NEA.  If 
such  is  not  the  case,  I  see  no  reason  for  such  clearance.  I  believe,  too,  that  any 
agency  that  wants  its  key  positions  to  not  have  an  NEA  type  of  relationship 
to  the  Administration  should  till  its  positions  by  career  appointments. 


105  References  to  Exhibits  are  to  forms  included  in  the  White  House  issued  Handbook. 

w»5  U.S.C.  3324. 

107  Letter,  Robert  R  Hampton,  Chairman,  Civil  Service  Commission  to  John  E.  Moss, 
Chairman.  Subcommittee  on  Commerce  and  Finance,  House  Committee  on  Interstate  and 
Foreign   Commerce,  dated  Aug.   16,   1973    (See  Subcommittee  Hearings,  at  761.) 

1(VS  Totter  of  Chairman  Hampton  to  Chairman  Moss,  dated  June  25,  197G,  Subcommittee 
Hearing 8 j  at  7(12. 
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The  distinctions  between  b   Cabinet  level  department  and  an  Ind  • 

latory   COmmisslOD   arc   DOt   ours   to   make.   The   UlWfl   and    Executive   orders 

•  which  we  must  currently  operate  make  do  general  distinction--.  However, 
I  note  that  several  pieces  of  legislation  recently  have  been  pro]  l  one 

ting  the  Consumer  Product    Safety  Commission  has  been  enacted,  which  do 

e   to   the   types   of  appointments   appropriate  in   independent    regulatory 
3lative  approach  seems  to  me  to  be  the  best  answer  to  this 
•  Ion. 

The  SEC  experience,  therefore,  may  be  viewed  as  presenting,  in  a 
ocosmic  s  •     .     picture  of  the  relationship  between  an  incumbent 

Administration  and  an  independent  regulatory  commission.  There  is 
apparently  no  distinction  evident  to  the  Executive  Branch  between  the 
agency  which  reports  directly  to  the  White  House  and  the  independent 
regulatory  commission.  Least  of  all  does  that  distinction  appear  to 
Chairman  Hampton  insofar  as  the  matter  of  clearance  is  concerned. 

In  the  Subcommittee's  view,  the  proper  question  is  not  whether  the 
White  House  should  clear  (or  decline  to  clear")  appointments  to  posi- 
sified  as  NEA  within  an  independent  regulatory  commission. 
If  we  assume  that  the  incumbent  of  a  position  will  be  called  upon  to 
make  or  defend  Administration  policy,  then  it  may  be  appropriate 
To  have  Administration  clearance.  The  real  issue  is  whether  any  posi- 
tion in  an  independent  regulatory  commission  should  be  classified  as 
NEA.  The  Civil  Service  Commission  Rules  described  above  set  out 
haracteristics  of  a  position  in  order  that  it  may  be  classified  as 
NEA.  However,  a  review  of  these  characteristics  finds  them  peculiarly 
plicable  to  positions  in  an  independent  regulatory  commission 
as  the  SEC  having  bipartisan  membership  and  a  need  for  im- 
al  rulemaking  and  adjudicating.  Partisan  politics  in  the  SEC  are 
entirely  out  of  place. 

■  ongoing  practice  of  referrals  from  the  White  House  for  em- 
lent  in  the  SEC  is,  of  course,  a  by-product  of  the  Civil  Service 
mission's  acquiescence.  If  such  positions  within  the  SEC  did  not 
exist,  the  referrals  of  individuals  who  do  not  meet  objer-tive.  reasonable 
criteria  could  be  expected  in  large  part  to  cease. lc&  In  any  event,  it 
would  certainly  be  much  easier  for  an  agency  to  ward  off  such  referrals 
if  the  rules  governing  entrance  and  appointment  to  the  competitive 
e  could  be  invoked*  Even  if  the  spirit  as  sionofthe 

and  its  career  staff  is  strong  enough  to  absorb  a  certain  number 
►litically  oriented  appointments  below  the  Commissioner  level,  the 
constant  reaching  out  by  the  White  House  to  an  independent  regula- 
conunission,  and  especially  to  agencies  with  consequential  mis- 
such  as  the  SEC,  can  hardly  be  healthy.  Under  continuing  pres- 
sure of  referrals,  it  is  possible  lor  an  agency  to  become  a  dumping 
ground  for  individuals  with  nore  but  political  qualifications.  Further, 
such  practice  could  thwart,  in  whole  or  in  part,  the  congressional  ] air- 
pose  underlying  its  insistence  on  a  balanced,  bipartisan  commission.  If 
members  of  the  senior  staff  upon  whom  Commissioners  rely  for 
:e  can  be  the  product  of  White  House  placement  or  approval,  it 
5S  than  realistic  for  the  Congress  or  the  public  to  expect  inde- 
pendent, bipartisan  decisions  on  critical  regulatory  issues. 

1M  It  shouM  be  noted  that  the  White  House  confidential  handbook,  by  Its  ov.  n  terms. 
Is  only  applicable  to   "non-career  personnel."   It  does  nut  apply  to  positions  within  the 
.ltlve  service. 


48 
IV.  Securities  and  Exchange  Commission  Resources 

A.   INCREASING   MAGNITUDE   OF   SEC   RESPONSIBILITIES 

In  June  1972,  the  Advisory  Committee  on  Enforcement  Policies  and 
Practices  issued  its  report  to  the  Securities  and  Exchange  Commission 
recommending  that  "[t]he  Commission  should  establish  a  goal  of 
doubling  the  size  of  its  total  staff  over  the  next  five  years."  110  In  su- 
port  of  a  20  percent  annual  growth  rate  over  the  succeeding  5  years,  the 
Advisory  Committee  estimated  the  demands  that  would  be  placed 
on  the  SEC  during  the  1973-1977  period.  One  indication  was  provided 
by  a  comparison  of  the  size  of  the  Commission's  staff  and  its  re- 
sponsibilities in  June  1941  with  its  size  and  responsibilities  in  June 
1971.  The  Committee's  findings  are  summarized  in  the  following  table : 

SEC  staff  and  responsibilities:  1941-1971 

Percent 
chang* 

SEC  staff  positions —18 

Exchange  trading: 

Shares  traded  (in  billions  of  shares) +1,  76£ 

Dollar  volume +2,  490 

1933  Act  registration  statements +855 

Keports  under  1934  Act : 

Reporting  companies +307 

Reports  filed +557 

Registered  investment  companies +211 

Assets  of  registered  investment  companies +3,  024 

Investment  Company  Act  of  1940 : 

Reports  filed +533 

Applications  for  exemption +150 

Source:'  Derived  from  SEC,  Report  of  the  Advisory  Committee  on  Enforcement 
Policies  and  Practices,  June  1,  1972,  at  64a-64e. 

The  Advisory  Committee  also  noted : 

The  expanding  workload  in  recent  years  in  virtually  every  area  of  the  Com- 
mission's activities  should  have  been  met  by  the  employment  of  additional  per- 
sonnel to  review  and  comment  on  required  filings,  inspect  broker-dealers, 
investment  companies  and  investment  advisors,  develop  improved  coordination 
with  self-regulatory  organizations  and  process  the  flow  of  routine  applications. 
******* 

The  burden  has  not  been  any  less  in  the  area  of  formal  enforcement.  ...  In 
the  Committee's  view,  these  enforcement  activities  [attacking  the  proliferation 
of  'shell'  companies,  improper  use  of  inside  information,  improper  use  of  cus- 
tomers' funds  and  securities  by  brokers,  infiltration  of  organized  crime  into  the 
securities  industry,  unlawful  corporate  take-overs,  misuse  of  pension  fund  assets 
and  manipulative  securities  promotions  on  a  national  and  international  scale] 
are  indispensable  to  an  effective  program  of  securities  industry  regulation  and 
should  be  expanded  and  made  more  effective.111 

In  addition  to  the  workload  expansion  which  the  Advisory  Com- 
mittee projected,  the  demands  on  the  SEC  have  been  increased  dra- 
matically by  the  major  new  responsibilities  imposed  by  the  Securities 
Acts  Amendments  of  1975,  the  advent  of  call  options  exchange  mar- 
kets and  sharply  accelerating  call  options  trading  volume,  and  the 

uo  SEC,  Report  of  the  Advisory  Committee  on  Enforcement  Policies  and  Practices,  June 
1,  1972,  at  viii.  The  Advisory  Committee  members  were:  John  A.  Wells,  Chairman,  Manuel 
P.  Cohen,  and  Ralph  H.  Demmler. 

™Ioid.,  at  65-66. 
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informal  and  formal  enforcement  actions  nece  sitatod  by  rack  events 
as  the  continuing  illegal  and  questionable  payments  disclosure*, 

f  the  new  di  forth  in  the  1975  Amendments  are  one 

'  \  :  <  Ji.,  the  sect  ion  81  review  of  exchange  and  NASI)  rules  to 

re  conformity  with  the  Exchai  ee  A  i  as  amended.  In  2  instances, 

the  Commission  dealt   with  its  under-staffing  problems  by  requesting 

Congress  to  postpone  the  due  date  of  the  reports  on  the  bank  and  the 

•  name  studies  6  month--.  Other  tasks  are  of  a  continuing  nature; 

be  section  L9  requirement  to  approve  or  disapprove  all  proposed 

rules  o.f  the  exchanges  and  the  NASD.  Many  of  the  new  statutory 

responsibilities  involve  processing  documents  and  data  subject  to 

deadlines. 

In  informal  enforcement  activities,  the  Division  of  Corporation 
Finance  has  had  to  review  disclosure  filings  of  more  than  200  com- 
panies in  its  voluntary  compliance  program.  The  review  usually  in- 
cludes several  sessions  with  representatives  of  the  corporation  seeking 
to  discuss  whether  disclosure  of  certain  payments  and  practices  is 
necessary  and,  if  so.  the  extent  of  disclosure  required.  The  Corpo- 
ration Finance  and  Enforcement  Divisions1  staffs  in  many  cases  draft 
recommendations  to  the  Commission  for  resolution  of  disclosure 
issues.  In  formal  enforcement  proceedings,  the  Division  of  Enforce- 
ment has  brought  to  date  around  20  actions  pertaining  to  unexpected 
illegal  and  questionable  payment  cases,  in  addition  to  its  familiar 
workload. 

b.  sfx:  budget:  1073-1977 

In  contrast  to  the  anticipated  100%  increase  in  permanent  staiT 
positions  for  the  5-year  period  from  1973  to  1077,  such  positions 
actually  increased  only  23rf  from  1973  to  1975,  and  they  are  estimated 
to  increase  at  a  far  lesser  rate,  7^.  in  1976  and  1977.  If  FY  1977  budget 
amounts  as  reduced  and  approved  by  OMB  are  appropriated,  the  staff 
will  have  increased  by  only  32rr  in  the  5-\ear  period,  despite  a  total 
workload  which  far  exceeds  what  the  Advisory  Committee  in  1972 
predicted  for  the  1973-1977  period. 

As  might  be  expected,  total  budgeted  amounts  also  fell  below  the 
Advisory  Committee's  target  growth  rate.  In  constant  dollars  (ad- 
justed for  inflation),  the  SEC's  budget  grew  only  22^c  between  1973 
and  1975.  On  a  straight-line  basis,  that  is  comparable  to  a  7.3%  per 
year  growth  rate,  in  contrast  to  the  20rc  per  year  goal.  Using  the  1977 
budget  estimate,  the  total  budget  in  current  dollars  will  increase  19% 
for  the  1976-1977  period.  Assuming  that  the  rate  of  increase  of  infla- 
tion stabilizes  at  the  Administration  s  6%  per  year  projection  through 
1977.  the  annual  rate  of  increase  in  real  terms  for  each  of  the  two  years 
would  be  3.5%.  At  a  7%  per  year  inflation  rate,  the  annual  rate  of  in- 
crease would  be  only  2.5 '  <  . 

The  annual  rates  of  growth  in  permanent  staff  positions  and  total 
budget  indicate  that  the  SEC  did  better  in  the  1973-1975  period  than 
it  will  in  1976  and  1977.  Indeed,  with  respect  to  the  FY  1975  budget, 
the  Subcommittee  Chairman  made  the  following  statement  at  the 
Subcommittee's  hearings: 

Mr.  Moss.  At  the  time  of  the  chairmanship  of  former  Chairman  Bill  Casey  and 
former  Chairman  Ray  Garrett,  Congressman  Broyhill,  who  was  at  that  time  the 
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ranking  minority  member  on  the  [legislative]  Commerce  Subcommittee,  joined 
me  in  appearing  before  the  Appropriations  Committees  of  the  House  and  Senate 
to  urge  an  increase  in  the  budget  and  In  the  staff  levels  at  the  SEC.lia 

The  House  legislative  subcommittee's  position  has  been  consistently 
to  increase  the  SEC's  budget.  The  Congress  on  several  occasions  in  the 
past  3  fiscal  years  has  increased  the  amount  of  the  SEC's  budget  over 
what  had  been  requested  on  its  behalf  by  the  OMB. 

In  light  of  the  Commission's  major  new  responsibilities  at  the  time 
of  writing  what  became  the  1975  Securities  Acts  Amendments,  the 
House  legislative  subcommittee  consulted  with  the  SEC  to  determine 
the  amount  needed  to  be  authorized.  The  Congress'  final  authorization 
of  $51  million  for  FY  1976  and  $55  million  for  1977  was  understood 
to  reflect  the  SEC's  best  estimate  of  what  would  be  needed  to  imple- 
ment its  new  responsibilities.  Yet  for  FY  197G,  the  Commission 
secured  only  $49.3  million,  $1.7  million  less  than  what  it  estimated  it 
would  need.  For  FY  1977,  the  OMB  already  has  cut  a  little  ov 
million. 

Of  particular  concern  to  the  Subcommittee  in  this  regard  is  the  way 
in  which  the  Commission  has  secured  additional  staff  for  FY  1977. 
After  the  OMB  rejected  a  supplemental  request  for  an  additional  132 
staff  positions,  the  Commission  countered  with  a  request  for  57  new 
positions.  In  a  letter  to  OMB  Director  James  Lynn,  SEC  Chairman 
Hills  pointed  out  that  35  staff  were  transferred  from  the  Division  of 
Corporation  Finance  ". . .  to  other  programs  relating  to  our  new  legis- 
lation, despite  a  projected  increase  in  registration  statements" 113 
and  despite  the  continuing  voluntary  compliance  program  responsi- 
bilities. Chairman  Hills  ".  .  .  offered  ...  a  commitment  to  reduce  the 
1978  personnel  level  of  the  Commission  to  the  level  of  1976  or  below, 
in  exchange  for  temporary  increases  in  personnel."  114  In  the  same 
letter,  Chairman  Hills  stated  that  the  Division  of  Enforcement  is 
".  .  .  facing  at  least  a  temporary  increase  in  investigation  pressures", 
apparently  in  reference  to  illegal  corporate  payment  cases.  He  also 
stated  that  the  Commission  has 

[ajttempted  to  fund  (with  ever-increasing  difficulty)  certain  mandatory  in- 
creases within  our  existing  appropriation,  e.g.,  postal  rates,  health  benefits,  re- 
imbursement of  travel  costs  for  members  of  the  National  Market  Advisory 
Board,  and  other  such  built-in  escalating  costs.11* 

Despite  his  recognition  of  increases  in  statutory  duties,  registration 
burdens,  and  enforcement  activities,  Chairman  Hills  reiterated  the 
SEC's  commitment,  ".  .  .  subject  to  authorization  of  a  temporary  per- 
sonnel increase,  to  a  minimum  of  10  percent  reduction  in  personnel  for 
support  services."  116 

During  discussion  at  the  Subcommittee  hearings  of  this  com- 
mitment to  reduce  1978  staff  levels  to  those  of  1976,  Mr.  Hills  first 
explained : 

[i]t  is  something  no  different  from  any  projection,  a  target  we  are  shooting  for. 
But  given  the  present  understanding  of  what  we  can  do  to  improve  our  own 
internal  systems,  I  think  it  is  a  reasonable  target  to  shoot  for.117 


1,2  Subcommittee  Hearing*,  June  1,  1076,  at  711.  For  further  data  on  OMB's  actions  with 
respect  to  the  Commission's  budget  and  manpower  requests  for  the  l!>71-76  period,  see 
Appendix  A-4.  OMB  has  consistently  ordered  significant  cuts  in  the  Commission's  requests, 

U3  Roderick  M.  Hills,  letter  to  OMB  Director  J;;:ucs  T.  Lynn,  Pec  t,  107.1.  at  2. 

t'  /'/,-/..  at' 1. 

"5  Ibid.,  at  2. 

>'*  XUd.,  al  3. 

117  Subcommittee  Hearings,  June  1.  1970.  at  706. 
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Later,  during  the  same  hearing  Chairman  Mobs  asked:  "Now  do  1 
understand  that  the  present  Levels  of  staffing  and  budgeting  are,  in 

your  judgment,  Chairman  Hills,  adequate?"  Mr.  Hills  respond 

Given  our  present  look  at  the  things  we  can  do  to  improve  onr  capacities  in 
terms  of  modernization,  that  recordkeeping  and  what-have-yon,  it  Is  our  best 
enl  we  will  have  sufficient  staff  to  do  the  job  In  the  long  run. 
There  are  a  couple  of  big  ,4ifs"  in  that.  If  our  basic  form  revision  works  so 
that   the   handling  of  Information   and   filings   In   Corporate    Finance   can 
facilitated  when  we  have  again  a  large  bulge  in  the  corporate  registration  Btate- 
b,  which  we  see  coming,  we  will  be  able  to  do  that  job  with  fewer  people.  I  am 
anticipating — it  may  be  we  can't  improve  our  methods  that  much.  .  .  .  [The  SEC 
budget]  is  the  kind  I  would  like  anybody  working  for  me  to  have,  rec< 
•  cutting  very  close  and  may  have  to  come  back  to  Congiv 

The  Commission  is  to  be  complimented  for  its  efforts  to  increase  its 
productivity  and  efficiency.  Nevertheless,  the  Subcommittee  is  con- 
cerned that  the  Commission's  commitment  to  reduce  the  FY  1978  stall 
level  to  that  of  FY  1976  will  compound  the  difficulties  arising  i'r 

the  backlog  of  badly  needed  but  unfilled  positions.  The  failure  to 
achieve  the  targeted  increases  in  staff  during  the  197-V77  period  must 
be  contrasted  with  the  dramatic  increase  in  responsibilities  which  are 
in  addition  to  those  anticipated  in  1972.  Moreover,  it  is  unwarranted 
to  assume  that  a  197S  stall  reduced  to  the  1970  level  can  keep  pace 
with  its  increasing  responsibilities  to  assure  public  investors  that  the 
expanding  markets  are  orderly  and  operate  in  the  public  interest. 

T.  Conclusion*  and  Recommendations 

A.    OFF-BOARD   TRADING 

With  respect  to  its  statutory  mandate  to  review  off-board  trading 
rules  and  abrogate  those  which  are  found  to  be  anticompetitive  and 
otherwise  unjustifiable,  the  SEC  should  act  promptly  to  carry  out 
the  clear  letter  of  the  law.  The  subject  matter  at  issue  is  of  particular 
importance  to  regulatory  reform  since  abrogation  of  these  exchange 
rules  would  remove  anticompetitive  regulatory  restrictions.  Where, 
as  is  the  ca-e  here,  over-regulation  (by  the  exchanges,  with  the  acqui- 
escence of  the  SEC)  stifles  competition  and  interferes  with  free  mark'.  t 
forces,  it  should  be  withdrawn.  In  the  present  situation,  the  Congr. 
has  made  that  judgment,  absent  a  finding  by  the  SEC  that  there  are 
countervailing  justifications  necessary  to  carry  out  the  objectives  of 
the  Securities  Exchange  Act  of  1931.  The  SEC  should  act"  promptly 
to  enforce  the  law. 

B.    CORFORATE    ACCOUNTABILITY 

With  respect  to  its  role  in  assuring  an  adequate  system  of  corporate 
accountability,  the  SEC  should  take  the  following  steps : 

/.  Accounting  standards,  princi\  '    .     rid  practices. — Indepen 

accountants  and  auditors  should  become  neutral  corporate  financial 
reporters.  Thus,  to  the  maximum  extent  practicable,  the  SEC  should 
prescribe  by  rule  a  framework  of  uniform  accounting  principles.  In 
instances  where  uniformity  is  not  practicable,  the  SEC  should  require 
the  independent  auditor  to  attest  that  the  accounting  principles  co- 

"»  Tbid.,  at  711. 
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lected  by  management  represent  financial  data  most  fairly.  He  should 
also  prescribe  supplemental  data  to  permit  a  translation  from  one  set  of 
assumptions  to  another,  thereby  permitting  comparability  among  com- 
panies in  a  particular  industry. 

0.  Internal  controls. — The  SEC  should  act  promptly  to  promulgate 
rules  necessary  to  assure  that : 

(a)  publicly  owned  corporations  adopt  and  enforce  codes  of  busi- 
ness conduct  that  conform  to  the  laws  of  all  countries  in  which  a 
corporation  operates  and  that  are  disclosed  publicly  to  shareholders 
through  filings  with  the  SEC; 

(b)  procedures  which  allow  corporations  to  develop  off-the-book 
accounts  are  eliminated ; 

(c)  uniform  financial  controls  are  applied  throughout  every  de- 
partment and  operating  division  of  the  consolidated  corporation  and 
complementary  accounts  among  subsidiaries  and  between  subsidiaries 
and  the  parent  are  reconciled  regularly ; 

(d)  communication  is  strengthened  among  in-house  accountants 
and  auditors  and  the  appropriate  levels  of  management; 

(e )  falsification  of  books  and  records  is  penalized ; 

(/)  a  certified  public  accountant  who  falsifies  or  contributes  to  the 
falsification  of  books  and  records  will  be  suspended  from  practicing 
before  the  SEC ;  and 

(g)  independent  auditors  attest  to  the  quality  of  internal  controls 
and  the  quality  of  enforcement  of  those  controls  in  the  annual  report. 

3.  Boards  of  directors. — The  SEC  should  promulgate  rules  neces- 
sary to  assure  that: 

(a)  a  director  of  a  publicly  owned  corporation  receives  compensa- 
tion and  independent  staff  sufficient  to  perform  responsibly  his  board 
duties; 

(b)  a  majority  of  the  board  is  independent  of  senior  management 
and  operating  executives  and  from  any  other  conflicts  of  interest. 

(c)  the  board  reviews  and  approves  the  corporation's  code  of  busi- 
ness conduct  and  system  of  internal  controls ; 

(d)  the  board's  auditing  and  nominating  committees  are  comprised 
of  a  majority  of  independent  directors; 

(e)  the  board's  auditing  committee  has  available  to  it  independent 
expert  advisors;  and 

(/)  the  board  has  the  authority  to  hire  and  fire  the  independent 
accountant,  legal  counsel,  the  general  counsel,  and  senior  operating 
executives. 

lh  Auditing  standards. —  (a)  The  SEC  should  prescribe  by  rule 
auditing  standards  to  be  followed  by  independent  accountants  who 
certify  financial  reports  filed  with  the  SEC. 

(b)  The  SEC  should  prescribe  by  rule  standards  of  conduct  for 
independent  accountants  and  auditors  and  for  accounting  firms  prac- 
ticing before  the  Commission  and  should  take  disciplinary  action  as 
may  be  necessary  to  assure  adherence  to  such  standards. 

(c)  Legislation  amending  section  10(b)  of  the  Securities  and  Ex- 
change Act  of  1934  is  needed  to  protect  the  public  against  negligence 
by  accountants  and  others,  regardless  of  intent  to  deceive  or  defraud. 

5.  SEC  enforcement  of  Federal  disclosure  laws. —  (a)  To  assure 
that  SEC  action  is  sufficient  to  elicit  all  relevant  facts  and  to  ascertain 
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the  frequency  and  extent  of  violations  of  Federal  laws  the  SEC 
should: 

(i)  confirm  its  authority  to  pursue  all  such  investigations  and  to 
examine  the  accuracy  of  voluntary  disclosures  through  access  to  cor- 
poral -  and  records  in  a  consent  judgment  filed  in  a  Federal 
court  and  thereby  enforceable,  if  necessary,  by  contempt  of  court 
Banctioi 

(ii)  verify  through  its  Division  of  Enforcement  or  by  other  means, 
the  accuracy  of  all  published  corporate  disclosures  and  publish  the 
results  of  its  follow-up  investigations;  and 

(iii)  seek  through  supplementary  appropriations  funding  sufficient 
to  augment  its  enforcement  staff  for  the  purpose  of  such  follow-up 
investigations  and  for  new  investigations. 

(b)  The  SEC  should  refer  to  the  Department  of  Justice  cases  where 
senior  management  or  the  corporation's  independent  accountant 
auditors  had  knowledge  of  or  participated  in  illegal  payments  or  any 
substantial  payments  which  were  not  truthfully  disclosed  in  corporate 
books  or  records.  Injunctive  relief,  while  important,  is  not  a  sufficient 
deterrent  in  such  circumstances. 

(c)  To  inform  the  public  of  the  nature  and  extent  of  illegal  and 
questionable  activities  in  which  corporations  may  be  engaged, 

(i)  more  detailed  public  disclosure  is  necessary  as  to  all  companies 
which  have  maintained  false  or  inaccurate  books  or  records  or  which 
have  engaged  in  any  illegal  payment  (under  the  laws  of  the  United 
States  or  any  other  country),  any  substantial  questionable  payments, 
or  any  form  of  domestic  or  foreign  political  contribution  : 

(ii)  disclosure  must  include  at  a  minimum  a  detailed  description  of 
the  nature  and  purpose  of  the  payment,  the  amount,  the  ba-is  of  its 
illegality  (or  the  surrounding  facts  which  make  it  questionable),  and 
the  identity  of  all  corporate  officials  who  participated  or  had  knowl- 
edge of  the  payment : 

(iii)  disclosure  must  tell  how  much  corporate  employees  and  par- 
ticularly senior  management  and  directors  knew  about  all  illegal  or 
questionable  corporate  payments:  and 

(iv)  disclosure  always  should  be  in  appropriate  communications  to 
the  shareholders  and  to  the  media. 

c.  white  house  personnel  practices 

With  respect  to  intervention  by  the  White  House  in  personnel  selec- 
tion at  the  SEC.  the  Subcommittee  recognizes  problems  can  arise 
from  referrals  from  any  source  which  might  use  its  influence  to  hire 
biased  or  otherwise  unqualified  candidates.  The  Subcommittee  also 
believes  that  there  can  be  significant  benefits  to  the  SEC,  in  the  form  of 
qualified  staff,  from  well-intended  referrals.  It  would  be  unwarranted 
to  suggest  that  no  referrals  could  be  made  by  the  White  House  or  any 
other  source.  The  Subcommittee  does  recommend  that  all  referrals, 
letters,  or  memoranda,  whether  from  the  Executive  Branch,  the  Con- 
gress, or  private  sources,  be  placed  in  a  file  available  for  public  inspec- 
tion, in  order  to  reduce  or  eliminate  the  effect  of  referrals  that  repre- 
sent improper  pressures  upon  the  agency.  The  Subcommittee  com- 
mends the  SEC  for  its  demonstrated  ability  to  withstand  the  pressure 
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of  a  continual  stream  of  political  referrals  as  evidenced  by  the  data 
set  forth  in  the  third  case  study. 

With  respect  to  the  matter  of  clearance  by  the  White  House,  the 
subcommittee  recommends  that  action  be  taken  to  terminate  political 
clearance  of  staff  of  the  SEC  and  of  the  other  independent  regulatory 
commissions.  In  light  of  the  important  policymaking  and  quasi- 
judicial  functions  which  the  SEC  and  its  sister  commissions  perform, 
there  can  be  no  justification  for  requiring  political  qualifications  not 
prescribed  by  statute.  However,  the  problem  may  be  more  fundamen- 
tal than  determining  whether  one  office  or  another  should  or  should  not 
clear  candidates  for  positions.  In  light  of  the  characteristics  of 
Schedule  C  and  NEA  positions  which  have  been  assigned  by  the  Civil 
Service  Commission,  the  Subcommittee  concludes  that  no  NEA  posi- 
tions should  be  assigned  to  the  independent  regulatory  agencies  and 
that  the  Schedule  C  positions  should  be  limited.  It  may  be  appropriate 
to  assign  Schedule  C  for  confidential  secretaries  or  personal  assistants 
to  the  Commissioners.  Even  for  these  positions,  there  is  no  basis  for 
tolerating  political  clearance,  although  it  would  be  proper  to  allow 
the  principal  to  select  personal  staff  or  to  allow  the  Commission  to  se- 
lect a  limited  number  of  senior  officials  on  a  noncompetitive  basis. 


FEDERAL  REGULATION  AND  REGULATORY  REFORM 

OHA] 

Federal  Trade  Commission 
table  of  contents 


I.   Summary 67 

II.  Mandate    59 

III.  Implementation  of  the  mandate 61 

IV.  Case  studies 64 

A.  The  petroleum  industry  litigation  ("Exxon  ease') 04 

B.  Selecting  priorities  for  consumer  protection — The  need  for  a 

better  system 78 

C.  The  choice  between  adjudication  and  trade  regulation  rules. _  82 

D.  Obstacles  to  information — The  line-of-business  program 86 

E.  Inadequate  use  of  injunctions 89 

F.  Natural  gas  reserves  investigation 91 

G.  Clearance  to  practice  before  the  Federal  Trade  Commission 96 

H.  Public  funding  and  consumer  participation 101 

V.  Conclusions  and  recommendations 108 

(55) 


CHAPTER  3 

Federal  Trade  Commission 

/.  Summary 

The  Federal  Trade  Commission,  established  by  the  Congress  in 
1914,  has  the  responsibility  for  proceeding  against  "unfair  methods 
of  competition/'  and  "unfair  or  deceptive  acts  or  practices"  which 
harm  consumers.  The  Commission  also  has  responsibilities  under  vari- 
ous specialized  consumer  protection  statutes  as  well  as  information- 
gathering  and  reporting  functions.  In  relationship  to  its  awesome  re- 
sponsibilities, its  resources  are  limited,  with  a  current  budget  of  $52.8 
million  and  less  than  1,700  employees. 

The  Commission  has  been  extensively  criticized  during  its  existence 
for  excessive  concentration  upon  matters  of  small  economic  conse- 
quence. As  a  result  of  reorganizations  (hiring  the  early  1970's,  it  has 
begun  to  attract  a  high  caliber  of  professionals  and  has  become  a  much 
more  effective  law  enforcement  agency.  Its  authority  to  issue  sub- 
stantive "Trade  Regulation  Rules"  (proscribing  certain  unfair  acts 
and  practices)  was  affirmed  by  the  Magnuson-Moss  Warranty — Fed- 
eral Trade  Commission  Improvement  Act,  enacted  on  January  4, 1975. 

As  a  result  of  its  improvements,  the  Commission  has  begun  to  con- 
sider some  major  antitrust  and  consumer  protection  problems.  In 
the  antitrust  area,  it  has  issued  complaints  against  the  petroleum  and 
cereal  industries  as  well  as  against  the  American  Medical  Associa- 
tion for  alleged  anti-competitive  practices.  Recently,  the  Commission 
announced  a  major  investigation  into  the  automobile  industry.  In  the 
area  of  consumer  protection,  the  Commission  has  recently  issued  a 
final  Trade  Regulation  Rule  which  limits  the  use  of  the  common  law 
uholder-in-due-course"  rule  and  may  benefit  consumers  substantially. 
The  Commission  is  currently  considering  proposed  Rules  in  areas  such 
as  hearing  aids,  prescription  drugs,  eye  glasses,  and  the  funeral  in- 
dustry, among  others. 

The  Federal  Trade  Commission  (FTC)  has  improved  its  opera- 
tions. It  has  become  one  of  the  more  effective  regulatory  agencies.  It 
has  the  potential  (not  yet  fully  realized)  to  make  major  contributions 
to  curb  inflation  and  to  increase  consumer  protection  in  the  market- 
place. Nonetheless,  the  Subcommittee  has  identified  several  conditions 
which  handicap  its  performance.  We  believe  we  also  have  identified 
actions  necessary  to  correct  those  conditions  and  to  raise  the  level  of 
Commission  performance  to  conform  to  the  public's  expectations. 

First,  the  Subcommittee  has  found  that  the  Commission's  enforce- 
ment of  its  antitrust  responsibilities  in  major  cases  is  hampered  by  the 
burdensome  nature  of  its  administrative  proceedings,  as  in  the  cur- 
rent Exxon  case.  The  Subcommittee  therefore  recomn 
of  new  legislative  authority  to  permit  the  Commission  to  anti- 

trust cases  directly  in  Federal  disl  rict  court. 
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In  the  Commission's  Bureau  of  Consumer  Protection,  the  Subcom- 
mittee has  found  several  opportunities  to  improve  the  agency's  use  of 
its  resources.  The  Commission  has  failed  to  develop  a  clear  set  of  pri- 
orities for  future  commitment  of  resources  for  consumer  protection 
with  the  result  that  its  resources  are  not  applied  as  effectively  as  pos- 
sible. Its  regional  offices,  which  have  a  large  percentage  of  the  staff, 
tend  to  pursue  consumer  protection  cases  of  relatively  minor  economic 
import.  Further,  the  Commission  has  failed  to  use  its  rulemaking 
authority  extensively  enough  to  curb  trade  practices  harmful  to  con- 
sumer interests  but  has  tended  to  bring  administrative  actions  against 
individual  violations  which  consume  a  disproportionate  share  of  its 
resources.  The  Subcommittee  therefore  recommends  that  the  Commis- 
sion develop  and  apply  priorities  for  future  action  by  the  Bureau  of 
Consumer  Protection  and  that  it  direct  its  staff  to  divert  its  efforts 
from  administrative  cases  toward  rulemaking. 

The  Subcommittee  has  found  that  the  Commission's  ability  to  obtain 
vital  information  has  been  hampered  by  its  lack  of  adequate  statutory 
authority  and  by  the  inclination  of  the  sources  of  that  information  to 
delay  the  Commission's  investigation.  The  Subcommittee  therefore 
recommends  the  passage  of  S.  642  (or  a  similar  bill)  which  strength- 
ens the  Commission's  compulsory  process  authority  to  obtain  data 
from  industries. 

With  respect  to  newly  granted  authority,  the  Subcommittee  believes 
that  the  Commission  has  not  exercised  sufficiently  its  recently  expanded 
power  to  seek  injunctions,  perhaps  because  some  courts  have  narrowly 
interpreted  this  authority  inconsistently  with  Congressional  intent. 
The  Commission  has  not  attempted  to  gain  modification  of  this  judicial 
language  by  further  assertions  of  its  injunction  power.  The  Subcom- 
mittee therefore  recommends  that  the  Commission  attempt  to  gain 
such  a  modification  from  the  courts  and,  if  the  courts  remain  uncon- 
vinced, that  Congress  clarify  its  intent. 

In  examining  the  Commission's  Eules  of  Practice,  the  Subcommit- 
tee has  identified  two  weaknesses :  The  rules  forbidding  ex  parte  com- 
munications with  a  Commissioner  do  not  cover  such  contracts  while  a 
recommended  complaint  is  pending.  In  the  American  Gas  Association 
investigation,  such  communications  led,  at  minimum,  to  an  appearance 
of  impropriety.  Also,  the  Commission's  rules  on  "clearance  to  practice" 
for  former  employees  utilize  a  vague  standard  which  provides  little 
guidance  for  either  the  Commission  or  the  public  and  may  have 
allowed  some  former  employees  to  practice  before  the  agency  who 
should  not  have  been  so  cleared.  The  Subcommittee  therefore  recom- 
mends that  both  of  these  rules  be  changed  so  that  the  ex  parte  rule 
would  apply  to  recommended  complaints  and  other  enforcement  actions 
and  so  that  the  "clearance"  rule  would  prohibit  all  participation  by 
former  high-level  employees  for  at  least  two  years. 

The  Subcommittee  has  also  examined  the  Commission's  new 
authority  to  fund  directly  persons  or  groups  which  can  add  valuable 
testimony  to  its  rulemaking  proceedings  by  representing  an  other- 
wise unrepresented  interest.  This  participation  was  analyzed  in  the 
context  of  the  Commission's  current  rulemaking  on  the  hearing  aid 
industry.  The  Subcommittee  has  found  that  such  participation  is 
extremely  useful  and  we  commend  the  Commission  for  its  decision 


59 

to  fund  such  groups.  Further,  we  recommend  additional  funding  of 
public  witnesses  by  other  Federal  regulatory  agencies. 

The  Federal  Trade  Commission  lias  extremely  broad  responsibil- 
ities in  antitrust  and  consumer  protection.  Its  resources,  compared 
with  the  size  and  complexity  of  the  industries  which  it  must  examine, 
are  small.  Despite  the  limited  budget,  FTC  has  made  highly  effective 

use  of  its  funds.  The  Subcommittee  believes  that  its  effectiveness 
could  be  substantially  increased  by  additional  resources  and  therefore 
recommends  that  its' budget  and  personnel  be  significantly  increased 
to  reflect  its  important  mandate. 

77.  Mandate 

The  Federal  Trade  Commission  (FTC)  was  created  by  Congress 
in  1914  x  to  protect  against  "unfair  methods  of  competition."2  The 
impetus  for  the  creation  of  the  Commission  came  from  dissatisfaction 
with  judicial  interpretations  of  the  Sherman  Antitrust  Act,8  which 
had  been  enacted  in  1890  and  which  had  declared  that  "[e]very  con- 
tract, combination  ...  or  conspiracy,  in  restraint  of  trade  or  com- 
merce ...  is  hereby  declared  to  be  illegal  .  .  ." 4  The  Clayton  Act,8 
which  was  passed  contemporaneously  with  the  Federal  Trade  Com- 
mission Act,  set  specific  standards  for  antitrust  violations  and  gave 
the  new  Federal  Trade  Commission  the  jurisdiction  to  enforce  the 
Clayton  Act.6 

In  1938,  Congress  broadened  the  Federal  Trade  Commission's 
authority  by  the  enactment  of  the  Wheeler-Lea  Act,7  which  declared 
unlawful  "unfair  or  deceptive  acts  or  practices  in  commerce."  g  The 
effect  of  this  amendment  was  to  allow  the  Commission  to  investigate 
practices  which  adversely  affected  consumers  but  did  not  necessarily 
have  an  impact  on  competition.  Throughout  the  years,  Congress  has 
given  the  Federal  Trade  Commission  responsibilities  in  many 
specialized  consumer  protection  statutes:  the  Federal  Cigarette 
Labeling  and  Advertising  Act,9  the  Truth  in  Lending  Act,10  the  Fair 
Credit  Reporting  Act,11  and  others.12 


1  38  Stat.  717,  as  amended:  15  U.S.C.  41  et  *tq.,  approred  September  26,  1914. 

2  Section  5,  Federal  Trade  Commission  Act,  13  U.S.C.  45. 

•  26  Stat  209.  as  amended :  16  U.S.C.  1.  approved  July  2,  1890. 

*  Id.  See  qcncraJhi  G.  Henderson,  The  Federal  Trade  Commission.  1-48  (1924)  [herein- 
after cited  as  "Henderson"]. 

•38  Stat.  730,  ns  amended:  15  U.S.C.  12;  approved  October  15.  1914.  as  amended  by 
P.L.  No.  74-692.  49  Stat.  1526  (Robinson-Patman  Act),  and  as  amended  by  P.L.  No.  81- 
£00.  (14  Stat  1125  (Celler-Kefauver  Antimerger  Act). 

8  Under  Sections  3,  7.  and  8  of  the  Clayton  Act.  the  Commission  is  chnrered  with  the 
duty  of  preventing  and  eliminating  unlawful  tyincr  contracts,  corporate  mergers  and  acquisi- 
tions.  and  Interlocking  directories.  Under  the  Hayton  Act.  as  amended  by  the  Robinson- 
Patman  Act.  the  Commission  is  charged  with  the  prevention  of  certain  specified  practices, 
i.e..  unlawful  price  nnd  related  discriminations. 

■  52  Stat.  111.  approved  March  31.  1938. 

8  Section  5.  Federal  Trade  Commission  Act.  16  U.S.C.  45.  This  wording  was  amended  hv 
the  Magnuson-Moss  Warranty-Federal  Trade  Commission  Improvement  Act.  P.L.  No.  93- 
837,  15  U.S.C.  2301,  so  that  Section  5(a)(1)  of  the  Federal  Trade  Commission  Act  now 
reads:  "Unfair  methods  of  competition  in  or  affeptimr  commerce,  and  unfair  or  deceptive 
■ets  or  practices  in  or  affecting  commerce,  are  hereby  declared  unlawful. " 

9  79  Stat.  2^2.  as  amended  ;  15  D.8.C.  1331  et  §eq. 
jn  ^2  Stat.  146,  as  amended  :  15  U.S.C.  1601  et  - 

a  ^4  Stat.  1128.  15  U.S.C.-  1681  et  eea. 

12  The  Fxport  Trade  Act  (40  Stat.  516.  as  amended:  15  U.S.C.  61-65).  the  Packers  nnd 
Stockyards  Act  f 42  Stat.  159.  as  amended:  7  U.S.C.  181-229),  the  Wool  Products  Label- 
ling Act  f54  Stat  1128,  as  amended;  15  U.S.C.  B8-68J),  the  Trademark  Act  (60  St  • 
as  amended:  15  U.S.C.  10."21-72).  the  Fur  Products  Labelling  Act  (65  Stat  ,  ~ 
amended:  15  D.S.C  69-69  j).  the  Textile  Fiber  Products  Identification  Act  (72  Stat.  1717. 
as  amended:  15  U.S.C.  70-70K).  anl  the  nobby  Protection  Act  (87  Stat  887,  15  D.S.C. 
2101  et  aeq.)  among  others. 
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In  its  most  significant  recent  action,  Congress  enacted  in  1974  the 
Magnuson-Moss  Warranty-Federal  Trade  Commission  Improvement 
Act.13  This  Act  clarified  the  Commission's  authority  to  make  sub- 
stantive Trade  Regulation  Rules  u  and  gave  the  Commission  author- 
ity to  seek  consumer  redress  and  civil  penalties  for  law  violations. 
The  Act  also  mandated  that  the  Commission  issue  rules  concerning 
the  disclosure  and  grading  of  warranties  for  consumer  products. 

The  Federal  Trade  Commission  therefore  may  be  said  to  have 
three  basic  law  enforcement  mandates : 

(1)  To  preserve  competition  by  acting  in  instances  where  an  "un- 
fair method  of  competition"  has  allegedly  occurred; 

(2)  To  protect  consumers  from  "unfair  or  deceptive  acts  or  prac- 
tices," and; 

(3)  To  enforce  various  specialized  consumer  protection  statutes 
within  its  jurisdiction. 

In  addition  to  its  specific  law  enforcement  responsibilities,  the 
Commission  has  a  fourth  mandate;  to  gather,  compile,  and  publish 
information  relating  to  corporations  and  industries  and  to  report  its 
findings  to  Congress.15 

The  Federal  Trade  Commission  has  been  a  frequent  target  of  criti- 
cism.16 A  persistent  charge  has  been  that  the  Commission  expends  too 
many  resources  on  relatively  trivial  matters.  In  1924,  it  was  suggested 
that  the  Commission  "should  exercise  a  greater  discretion  in  selecting 
those  cases  which  involve  questions  of  public  importance."  17  A  Com- 
mission of  the  American  Bar  Association  voiced  the  same  complaint 
45  years  later.  It  concluded  that  "[t]he  failure  of  the  FTC  to  establish 
and  adhere  to  a  system  of  priorities  has  caused  a  misallocation  of 


«P.L.  No.  93-637,  88  Stat.  2183,  15  U.S.C.  2301.  approved  January  4.  1975. 
u  See  National  Petroleum  Refiners  Association  v.  Federal  Trade  Commission,  340  F.  Supp. 
1343  (D.D.C.  1972),  aff'd.,  482  F.2d  672  (D.D.Cir.  1973),  cert,  denied,  415  U.S.  951  (1974). 

16  Section  6  of  the  Federal  Trade  Commission  Act  provides  : 

That  the  commission  shall  also  have  power — 

(a)  To  gather  and  compile  information  concerning  and  investigate  from  time  to 
time  the  organization,  business,  conduct,  practices,  and  management  of  any  corpora- 
tion engaged  in  commerce,  excepting  banks  and  common  carriers  subject  to  the  Act  to 
regulate  commerce  and  its  relation  to  other  corporations  and  to  individuals,  associa- 
tion, and  partnerships. 

(b)  To  require,  by  general  or  special  orders  corporations  engaged  in  commerce, 
excepting  banks,  and  common  carriers  subject  to  the  Act  to  regulate  commerce,  or  any 
class  of  them,  or  any  of  them,  respectively,  to  file  with  the  commission  in  such  form 

as  the  commission  may  prescribe  annual  or  special,  or  both  annual  and  special,  reports 
or  answers  in  writing  to  specific  questions,  furnishing  to  the  commission  such  infor- 
mation as  it  may  require  as  to  the  organization,  business,  conduct,  practices,  manage- 
ment, and  relations  to  other  corporations,  partnerships,  and  individuals  of  the 
respective  corporations  filing  such  reports  or  answers  in  writing.  Such  reports  and 
answers  shall  be  made  under  oath,  or  otherwise,  as  the  Commission  may  prescribe, 
and  shall  be  filed  with  the  Commission  within  such  reasonable  period  as  the  Com- 
mission may  prescribe,  unless  additional  time  be  granted  in  any  case  by  the 
Commission. 

*  *  ***** 

(f)   To  make  public  from  time  to  time  such  portions  of  the  information  obtained 
by   it   hereunder,    except    trade   secrets   and   names   of   customers,    as   it   shall   deem 
expedient   in   the  public   interest ;   and   to   make   annual   and   special   reports   to   the 
Congress   and   to   submit  therewith  recommendations  for  additional  legislation  :  and 
to  provide  for  the  publication  of  its  reports  and  decisions  in  such  form  and  manner 
as  mav  he  best  adapted  for  public  information  and  use. 
ttgfee  r.n..   Elman,   Administrative  Reform   of  the   Federal  Trade  Commission,  59  Geo. 
L..T.  777  (1071)  ;  Report  of  the  ABA  Commission  to  Study  the  Federal  Trade  Commission 
(1909)    Thereinafter  cited   as   AHA   Report]  :   E.   Cox.  R.   Fellmeth   *  .T.    Sohulz.   The  Con- 
sumer  and  the  Federal  Trade  Commission  (1969)   Auerbach.  The  Federal  Trade  Commis- 
sion:   Interval    Organization    and    Procedure,    48    Minn.    L.    Rev.    890    (1964)  :    Report    on 
Regulatory  Agencies  tn   the  President-Elect   (1900)  ;   Commission  on  Organization  of  the 
Executive    Branch    of    the    Corernment,    Task    Force    Report    on    Reaulatoru    Commissions 
(1949)  :   Herrinrr.  Polities,    Personalities  and   the   Federal   Trade  Commission    T  and  IT,  28 
Am.  Pol.  Scl.  Rev.  1010  (1934),  29  Am.  Pol.  Sci.  Rev.  21.  (1935)  Henderson,  supra  note  4. 

17  Henderson  337-38. 
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funds  and  personnel  to  trivial  matters  rather  than  to  matters  of  press- 
ing public  concern."  18 
A  second  persistent  problem  has  been  excessive  delay."  The  AT. A 

Commission  noted  in  L969  that  "[p  ]roblems  of  delay  have  vexed  the 
FTC  ever  since  it  was  established,  and  some  of  the  most  notorious  ex- 
amples of  protracted  administrative  proceedings  have  occurred  in  that 
agency."  20 

In  view  of  these  flaws,  the  Commission  introduced  major  changt 
recent  years,  rearranging  its  Bureaus  >\nd  Divisions  to  reflect  its  man- 
dates, its  new  Office  of  Policy  Planning  and  Evaluation  is  charged 
with  the  responsibility  of  recommending  "how  and  where  its  resources 
should  be  utilized  in  order  to  best  serve  the  public  interest,"  M  E valu- 
ation committees  have  been  created  in  the  two  major  operating  bureaus 
in  an  attempt  to  screen  potential  cases  closely. 

It  appears  that  the  Federal  Trade  Commission  has  made  pi  - 
allocating  its  resources  according  to  degree  of  importance.  The  Com- 
on's  antitrust  program  has  increased  its  emphasis  on  "industry- 
wide" investigations  and  complaints,  such  as  those  for  the  petro- 
leum.-2 cereal.-'  and  automobile  24  industries.  In  consumer  protection, 
With  its  authority  to  issue  substantive  "Trade  Regulation  Rules" 
(TRR's)  affirmed  by  the  Magnuson-Moss  Warranty-Federal  Trade 
Commission  Improvement  Act,  the  Commission  has  addressed  sig- 
nificant consumer  problems.  It  is  currently  considering  proposed  rules 
for  funeral  services,  prescription  drugs,  eyeglasses,  hearing  aids,  and 
credit  practices,  among  others.  The  Commission  has  issued  final  Trade 
Regulation  Rule  for  mailorder  merchandise  and  amplifiers.  It  recently 
issued  a  final  TRR  which  modified  the  common  law  by  limiting  the 
use  of  the  "holder-in-due-course"  rule  by  banks  and  other  note  pur- 
chasers to  escape  responsibilities  for  defects  in  merchandise.  Con- 
sumers may  no  longer  be  compelled  to  pay  the  note-holder  if  the  mer- 
chandise proves  defective.25 

///.  Implement  Ion  of  the  Mandate 

To  carry  out  its  law  enforcement  responsibilities  the  Federal  Trade 
Commission  has  used  four  different  methods: 

(1)  Advisory  opinions; 

(2)  Industry  guides; 

(3)  Trade  regulation  rules;  and 

(4)  Administrative  proceedings  which  may  result   in  cease-and- 
desist  orders. 

Advisory  opinions  are  issued  upon  the  request  of  a  person  or  corpo- 
ration which  seeks  the  Commission's  advice  about  a  proposed  course  of 

19  ABA  Report.  ftuprn  note  16. 

16  See,  r.o..  Elman,  supra  note  16  :  ABA  Report  2^-32. 

"ABA  Report  2S  (footnote  omitted). 

n  Sec.   13,   Manna]  of  Organization  of  the  Federal  Trade  Commission. 

--  Exxon  Corp.  et  nL,  PTC  Docket  No.  8934.  See  Section  III  (A)  ot  this  Chapter. 

■  Kellooo  Corp.  ct  nl.,  FTC  Docket  No.  8S83. 

84  The  Commission  announced  on  August  2.  1070  that  it  had  hoen  granted  clearance  bv  the 
Department   of  Justice  to   open  a  major  antitrust   investigation  of  the  struct 
domestic  automobile  indu-- 

23  Under  the  "holder-in-due-oourse"  doctrine,  a  consumer  was  obliged  to  continue  payment 
to  a  creditor  holding  an  installment  contract  even  If  there  was  a  defect  In 
chased.   The  n^w   rule  requires   that  consumer  credit  contracts  preserve   the  buyer's 
ligation  to  pav  if  the  goods  are  defective. 
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action.26  The  advisory  opinion  is  not  binding  upon  the  Commission 
but  the  issuance  of  an  advisory  opinion  will  normally  indicate  what 
the  Commission's  continuing  view  of  a  practice  will  be.27 

Industry  guides  are  meant  to  provide  guidelines  for  voluntary  action 
by  an  industry  and  relate  to  a  practice  or  series  of  practices  within  an 
industry.28  Though  industry  guides  do  not  have  the  force  of  law, 
"[f]aihire  to  comply  with  the  guides  may  result  in  corrective  action 
by  the  Commission  .  .  ."  29 

A  Trade  Regulation  Rule  (TRR)  also  concerns  practices  within  a 
given  industry  but,  unlike  a  guide,  has  the  force  of  law.  It  is  in  essence 
a  determination  that  certain  practices  are  "unfair  or  deceptive"  and 
thus  violate  the  Federal  Trade  Commission  Act.  A  Trade  Regulation 
Rule  is  prospective  in  nature.  It  indicts  no  one  for  past  conduct  out 
forbids  such  conduct  in  the  future.30 

An  administrative  action  may  be  brought  against  an  alleged  vio- 
lator when  the  Commission  has  "reason  to  believe"  31  that  the  Federal 
Trade  Commission  Act  has  been  violated.  The  Commission  first  issues 
a  complaint.  If  the  respondent  does  not  admit  the  violation  and  ac- 
cept an  agreement  to  cease  the  offensive  action,  a  hearing  is  held  be- 
fore an  Administrative  Law  Judge.  The  Judge,  after  the  hearing, 
issues  an  "initial  decision"  which  becomes  the  Commission's  final 
order  if  not  appealed  within  30  days.  If  appealed  to  the  Commission 
itself,  the  Judge's  decision  ma}^  be  affirmed,  modified,  or  reversed.  If 
the  Commission  finds  that  a  A^iolation  has  been  committed,  it  may 
order  that  the  offensive  act  or  practice  cease. 

As  an  adjunct  to  an  administrative  action,  the  Commission  has 
been  given  new  authority  recently  to  seek  a  temporary  restraining 
order  or  a  preliminay  injunction  in  Federal  court  to  stop  the  offend- 
ing practice  while  the  administrative  case  is  pending.32  In  appropriate 
cases,  the  Commission  may  also  seek  a  permanent  injunction.33 

The  work  of  the  Federal  Trade  Commission  covers  a  large  variety 
and  number  of  actions  proceeding  at  one  time.  In  1922  the  Commission 

*•  See  FTC  Procedures  and  Rules  of  Practice,  Part  I,  Subpart  A  Section  1.1,  1.4.  An 
advisory  opinion  -will  not  be  issued  : 

"(a)  where  the  course  of  action  is  already  being  followed  by  the  requesting  party;  (b) 
where  the  same  or  substantially  the  same  course  of  action  is  under  investigation  or  is  or 
has  been  the  subject  of  a  current  proceeding,  order,  or  decree  initiated  or  obtained  by  the 
Commission  or  another  governmental  agency;  or  (c)  where  the  proposed  course  of  action 
or  its  effects  may  be  such  that  an  informed  decision  thereon  cannot  be  made  or  could  be 
made  only  after  extensive  investigation,  clinical  study,  testing  or  collateral  inquiry."  Id., 
Section  1.1  Policy. 

27  Id.,  Section  1.3(b)  states  that: 

"Any  advice  given  is  without  prejudice  to  the  right  of  the  Commission  to  reconsider  the 
questions  involved  and,  where  the  public  interest  requires,  to  rescind  or  revoke  the  advice. 
Notice  of  such  rescission  or  revocation  will  be  given  to  the  requesting  party  so  that  he  mny 
discontinue  the  course  of  action  taken  pursuant  to  the  Commission's  advice.  The  Commis- 
sion will  not  proceed  against  the  requesting  party  with  respect  to  any  action  taken  in  good 
faith  reliance  upon  the  Commission's  advice  under  this  section,  where  all  relevant  facts 
were  fully,  completely,  and  accurately  presented  to  the  Commission  and  where  such  action 
was  promptly  discontinued  upon  notification  of  recission  or  revocation  of  the  Commis- 
sion's approval." 

™Id.,  Section  1.5-1.6. 

90  TrJ..  Section  1.5. 

80  Trade  Regulation  Rules  have  been  promulgated  only  to  protect  consumers,  although 
there  la  some  support  for  rulemaking  about  "unfair  methods  of  competition."  Sec  Burma  & 
.Trier.  Antitrust:  Rulemaking  o.  Adjudication  in  the  FTC.  54  Oeo.  L.  J.,  1100  (1966).  In 
response  to  a  Subcommittee  question  in  December,  1975,  the  FTC  stated  that : 

"The  staff  of  the  Bureau  of  Competition  are  conducting  legal  research  regarding  the 
authority  of  the  Commission  to  issue  Trade  Regulation  Rules  in  the  competition  area. 
Careful  consideration  is  being  given,  in  addition,  as  to  whether  and  Tinder  what  conditions 
snob  proceedings  would  be  appropriate.  No  conclusions  b.ave  been  reached  or  recommenda- 
tions made  in  this  regard,  however,  and  no  'study'  exists  regarding  this  area."  [Subcom- 
mittee files!. 

81  Section  5(b).  Federal  Trade  Commission  Act,  15  TJ.S.C.  45. 


had  354  investigations  pending."  Its  budget  then  tfas  less  than  one 
million  dollars;  its  staff  little  moiv  than  300.8B  The  number  of  pending 
investigations  reached  a  high  of  3,993  in  Fiscal  Year  1965.86  By  L973, 
the  number  of  pending  formal  investigations  had  dropped  substan- 
tially:*1 only  120  new  formal  Investigations  were  initiated  thai  year.  " 
dmilar  trend  has  been  evidenl  for  administrative  complaints,  [n 
19ii*J,  there  were  257  complaints  pending.89  By  1962,  the  numbi 
pending  complaints  had  risen  to  282.*°  The  number  of  now  complaints 
issued  declined  from  431  in  1963 41  to  138  in  ll'T:^42  Tn  1975,  now  com- 
plaints issued  numbered  only42.48  This  decline  in  numbers  niay  reflect 
both  the  shift  to  large  cases  in  the  Bureau  of  Competition  ana  the  in- 
creased use  of  trade  regulation  rules  instead  of  administrative  actions 
by  the  Bureau  of  Consumer  Protection. 

In  addition  to  investigations  and  administrative  complaints,  the 
stall'  is  at  work  on  advisory  opinions,  industry  guides,  new  trade  regu- 
lation rules,  and  compliance  actions.  In  1975,  for  example,  the  Com- 
mission provided  at  least  75  advisory  opinions  <o  the  business  com- 
munity.44 As  of  early  1976,  17  proposed  trade  regulation  rules  were 
pending  before  the  Commission.48  Compliance  actions  resulted  in  IS 
divestiture  orders  during  fiscal  1975 4fl  and  the  assessment  or  affirma- 
tion of  about  $4  million  for  failure  to  comply  with  antitrust  orders.47 


"This  was  added  hv  the  Trans-Alaska  Pipeline  Authorization  Act  of  1973.  P.T,.  No. 
93    153,  which  amended  Section  13(b)  of  the  Federal  Trade  Commission  Act  to  read  : 

"(b)  Whenever  the  Commission  has  reason  to  believe — (1)  that  anv  person,  partnership, 
or  corporation  is  violating:,  or  is  about  to  violate,  any  provision  of  law  enforced  by  the 
Federal  Trade  Commission,  and  (2)  that  the  enjoining  thereof  pending  the  issuance  of  a 
complaint  by  the  Commission  and  until  such  complaint  is  dismissed  by  the  Commislon  or 
set  aside  bv  the  court  on  review,  or  until  the  order  of  the  Commission  made  thereon  has 
become  final,  would  be  In  the  interest  of  the  public — the  Commission  by  any  of  its  attorneys 
designated  by  it  for  such  purpose  may  bring  suit  in  a  district  court  of  the  United  States 
to  enioin  any  such  act  or  practice.  Upon  a  proper  showing  that,  weighing  the  equities  and 
considerine  the  Commission's  likelihood  of  ultimate  success,  such  action  would  be  in  the 
public  interest,  and  after  notice  to  the  defendent.  o  temporary  restraining  order  or  a  prelim- 
inary injunction  may  be  granted  without  bond  :  Provided,  however,  That  If  a  complaint  is 
not  filed  within  such  period  (not  exceeding  20  days)  as  may  be  specified  by  the  court  after 
issuance  of  the  temporary  restraining  order  or  preliminary  Injunction,  the  order  or  injunc- 
tion shall  be  dissolved  by  the  court  and  be  of  no  further  force  and  effect  r  Provided  further, 
That  In  proper  cases  the  Commission  may  seek,  and  after  proper  proof,  the  court  may  issue 
a  permanent  Injunction.  Any  such  suit  shall  be  brought  In  the  district  In  which  such  person, 
partnershin  or  corporation  resides  or  transacts  business." 

88  A  recent  decision  Indicates  that  the  showing  of  evidence  necessary  for  an  injunction 
may  be  difficult.  See  FTC  v.  Simeon  Management  Corp..  391  F.  Supp.  697  (N.D.  Cal.  197.r)). 
aff'd.  532  F.  2d  708  (9th  CIr.  1976).  The  holding  appears  contrary  to  the  Congressional 
intenf  (see  np.  90-01.  infra). 

84  There  were  231  "applications  for  complaints"  docketed  with  the  Commission  and  123 
docketed  with  the  "branches"  as  the  field  offices  were  called  at  that  time.  Annual  Report 
of  the  Federal  Trade  Commission  at  17,  38,  cited  in  Henderson,  supra  note  4,  at  337-38. 

■  Henderson.  338. 

M  AHA  Renort  19.  Table  TIT.  This  is  the  number  of  "formal  lnvestieatlons"  or  "seven- 
digit  Investigations"  (so-called  because  the  file  number  contains  seven  digits)  and  does  not 
include  "preliminary  investigations." 

87  For  an  analvsis  of  the  activities  of  the  Federal  Trade  Commission  for  the  vears  1971- 
1074.  see  The  Federal  Trade  Commission — 197',.  Staff  Report  on  the  Subcommittee  on 
Consumer  Protection  and  Finance.  Committee  on  Interstate  and  Foreign  Commerce.  U.S. 
House  of  Renresentatives,  93d  Cong.,  2d  Sess.   (1974). 

88  Id.  at  17. 

88  Henderson    338. 

<n  \P,.\  Rpnort  SI.  Table  XII. 

41  Yd.   at  20,  Table  IV.   This  Includes  P.fi?)  complaints  settled  bv  consent. 

*n-Thc  Federal  Trade  Commission  — 191  ',,  supra  note  87,  at  1  <v  This  Include*  100  com- 
plaint* settled  by  consent. 

••Federal  Trade  Commission.  Annual  Report  t-o  the  Congress,  Fiscal  Tenr  1H75.  at  3,  20. 
For  data  on  the  average  age  of  pending  i  r  .  see  Appendix  A— 8  to  this  Rei 

44  Td.  at  15. 

46  Testimony  of  Calvin  J.   Collier.  Clmirman.  Federal  Trade  Commission   in    Reff\ 
Reform — vol.  IV.  Hearings  before  the  Subcomm.  on  Overeiaht  and  Tnveetiaottone  of  the 
House  Comrn.  on  Interstate  and  Foreign  Coi nmerce,  Serial  No.  '! '   83,  ottb  Coi 
519   (1A76V 

••Federal  Trade  Commission.  Annual  Report  to  the  Comrre**.  Fiscal  Tear  1! 

4"  Id. 
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In  the  Bureau  of  Consumer  Protection,  compliance  activities  in  the 
1975  fiscal  year  resulted  in  judgments  for  $273,000  in  7  cases.48  An- 
other 23  cases  were  certified  to  the  Department  of  Justice  or  filed  in 
court  that  year.49 

The  Federal  Trade  Commission's  budget  and  staff  have  increased 
moderately.  In  fiscal  1971,  for  example,  the  Commission  had  a  budget 
of  approximately  $22.5  million  and  employed  1325  people.  For  fiscal 
1977,  the  Commission  has  a  budget  of  $52.8  million  and  a  staff  of 
approximately  1700. 

The  Commission  is  an  improving  agency  which  performs  its  public 
mission  well  in  most  matters.  However,  it  does  need  improvement  in 
some  areas  and  seven  of  the  eight  case  studies  which  follow  were  se- 
lected because  they  illustrate  weaknesses  in  the  Commission's  author- 
ity, the  Commission's  Rules  of  Practice  or  the  Commission's  method  of 
organizing  its  work.  The  petroleum  industry  litigation  ("Exxon  case") 
was  analyzed  both  because  it  is  the  largest  antitrust  action  ever  under- 
taken by  the  Commission  and  because  it  demonstrates  certain  problems 
with  such  cases  in  an  administrative  agency.  Two  aspects  of  resource 
allocation  decisions  were  examined  in  the  Bureau  of  Consumer  Pro- 
tection because  these  decisions  determine  the  future  direction  of  the 
Commission's  consumer  protection  activities.  ^ 

The  case  study  on  the  Commission's  authority  to  gather  information 
was  selected  because  of  its  importance  in  terms  of  the  Commission's 
ability  to  enforce  the  law.  The  Commission's  newly  broadened  injunc- 
tion authority  was  examined  because  of  its  potential  importance  as  a 
law  enforcement  tool.  Case  studies  were  on  parts  of  the  Commission's 
Rules  of  Practice  which  have  weaknesses,  the  Rules  on  ex  parte  con- 
tacts and  on  "clearance  to  practice"  of  former  employees  were  selected 
because  of  their  impact  upon  the  public's  confidence  in  the  objectivity 
of  the  Commission. 

The  eighth  case  study  analyzes  the  new  mechanism  for  direct  fund- 
ing of  the  public  groups  to  participate  in  Commission  rulemaking.  It 
reveals  not  a  weakness  but  rather  the  value  of  this  new  procedure  for 
receiving  the  views  of  concerned  citizens. 

IV.  Case  /Studies 

A.   THE   PETROLEUM   INDUSTRY   LITIGATION    ("EXXON   CASE") 

The  "petroleum  industry  litigation"  or  the  "Exxon  case,"  50  which 
is  a  current  administrative  proceeding  at  the  Federal  Trade  Commis- 
sion,51 is  one  of  the  most  complex  antitrust  cases  ever  litigated.  Re- 
view of  this  proceeding  demonstrates  the  immense  difficulties  which 
the  Commission  has  had  and  will  continue  to  have  with  cases  of  this 
dimension.  We  explored  the  following  questions : 52 


48  Id.  at  23.  For  further  information  on  compliance  activities,  see  Appendix  A-9  to  this 
Report. 

«  Id.  Tor  information  on  refusals  to  initiate  FTC  litigation,  see  Appendix  A-6  to  this 

Report. 

go  FTC  Docket  No.  8934. 

n  In  fiscal  year  1976,  the  Exxon  case  was  budgeted  for  an  expenditure  of  $2.5  million  and 
45  man-years. 

•"-The  Subcommittee's  analysis  was  not  directed  to  the  question  of  whether  or  not 
the  respondents  have  in  fact  violated  the  Federal  Trade  Commission  Act.  No  statement  1n 
this  Report  is  meant  to  influence  the  Federal  Trade  Commission  in  its  adjudication  of  this 
case,  nor  should  anv  implication  concerninc:  the  Subcommittee's  opinion  on  the  merits  of 
the  case  he  drawn  from  its  selection  of  1he  issues.  The  Subcommittee's  belief  Is  that,  as  the 
Exxon  case  raises  issues  vital  both  to  national  energy  policy  and  to  the  future  of  complex 
litigation  at  the  FTC,  these  Issues  Bhould  be  promptly  resolved  by  the  Commission. 
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(1)  Can  an  antitrust  case  of  this  magnitude  and  complexity  bo 
handled  appropriately  in  an  administrative  rather  than  a  judicial 
forum  I 

(2)  Has  the  Commission  managed  this  adjudication  adequately  and 
allocated  sufficient  resources  to  its  resolution  I 

(3)  How  long  will  it  take  for  this  case  to  proceed  to  a  hearing  before 
Ldministrative  Law  Judge,  then  through  review  by  the  Commis- 
sion, and  finally  into  court  review  ? 

(4)  Have  there  been  deliberate  attempts  on  the  part  of  the  res] 
cuts  to  delay  this  litigation?  If  so,  how  successful  have  they  been  I 

1.  The  course  of  the  discovery  proceedings 

On  July  IS.  1973,  the  Federal  Trade  Commission  issued  a  com- 
plaint against  Exxon  and  seven  other  major  producers  of  petroleum 
products:  Texaco,  Gulf,  Mobil,  Standard  Oil  (California),  Standard 
Oil  (Indiana),  Shell,  and  Atlantie-Richfield.  The  complaint  was  the 
result  of  a  nearly  two-year  investigation  into  the  restrictive  practices 
of  the  major  integrated  oil  companies.53  The  Preliminary  Staff  Re- 
port on  this  investigation  was  transmitted  to  Senator  Henry  M.  Jack- 
son. Chairman  of  the  Senate  Committee  on  Interior  and  Insular  Af- 
fairs on  July  6,  1973  (in  response  to  his  request  of  May  31)  and  made 
public  a  few  days  later.54 

A  major  emphasis  of  the  Preliminary  Staff  Report  was  to  deter- 
mine the  causes  of  the  then  current  petroleum  shortage.  The  staff  con- 
cluded that  the  shortage  "can  be  traced  to  six  separate,  but  interrelated 
factors : 

(1)  The  Oil  Import  Control  Program: 

(2)  Interdependent  and  cooperative  behavior  by  the  largest 
oil  firms; 

(3)  The  failure  of  these  firms  to  construct  refinery  capacity 
sufficient  to  meet  current  needs ; 

( \ )  Government  induced  barriers  to  entry  which  have  inhibited 
non-integrated  firms  from  entering  into  refining : 

(5)  An  insufficient  supply  of  domestic  crude  for  independent 
refiners:  and 

(6)  The  fact  that  major  station  gasoline  prices  have  not  been 
allowed  to  reach  their  natural  level  during  the  period  of  shortage 
in  certain  areas  of  the  countrv."  55 

The  staff  found  further  that : 

"These  major  firms,  which  consistently  appear  to  cooperate 
rather  than  compete  in  all  phases  of  their  operation  have  behaved 
in  a  similar  fashion  as  would  a  classical  monopolist:  they  have 
attempted  to  increase  profits  by  restricting  output.  With  their 
advanced  econometric  models  and  computer  simulations,  the  major 
oil  companies  should  have  been  able  to  predict  the  current  increase 
in   demand   for  petroleum   products.   Whatever  their   forecasts 

B  The    Commission    had    approved   on    September   14.    1971,   a    resolution    fnr  the  u^o  of 
compulsory  nrnr-p^s  "to  investigate  the  nets  and  practices  of  firms  onorairer]  in   • 
tlnn   or  refining  of  crude  nil  or  the  distribution   of  petroleum   nrodurN   to  determine  the 
pffpnt    of   vertirnl    infe<rraMon    and   joint    ownershin    and    operating   array,  on    the 

struc*nro,  conduct  and  performance  of  the  petroleum  industry.  .  .  ." 

&l  "Invosticrition   of  the   Petroleum    Industry."    Permanent   Suhcomm.   on    Inv 
Comm.    on    Government    Operations,    United    States    Senate    (Committee    Print.    July    12, 
1973). 

«M.  at  3<v 
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showed,  however,  they  failed  to  expand  refinery  capacity  suffi- 
ciently to  meet  this  demand."  56 
It  was  the  contention  of  the  Commission  staff  that  a  major  factor  in 
Jthe  competitiveness  of  the  petroleum  market  is  the  viability  of  the  in- 
dependent refiners  and  independent  marketers. 
The  staff  alleged  that : 

"Efforts  by  the  majors  to  squeeze  the  independents'  market 
share  have  kept  retail  gasoline  prices  from  responding  to  exces- 
sive demand.  In  a  normal  competitive  market  the  'cure'  for  a 
shortage  would  be  for  prices  to  increase.  The  higher  prices  would 
cause  producers  to  increase  supply  and  at  the  same  time  it  would 
discourage  some  amount  of  consumption.  Thus  supply  and  de- 
mand would  be  brought  into  equilibrium.  But  what  has  happened 
here  is  that  the  majors  have  used  the  shortage  as  an  occasion 
to  attempt  to  debilitate,  if  not  eradicate,  the  independent  market- 
ing sector."  57 
The  complaint  issued  by  the  Commission  listed  a  variety  of  acts  and 
practices  which  the  respondents  had  allegedly  committed.  The  effect 
of  these  acts  and  practices  has  been,  according  to  the  complaint,  to 
violate  the  Federal  Trade  Commission  Act  in  three  ways: 

(1)  The  acts  and  practices  "constitute  a  combination  or  agree- 
ment to  monopolize  refining  of  crude  oil  into  petroleum 
products  .  .  .;" 58 

(2)  The  companies  "have  maintained  monopoly  power  over  the 
refining  of  crude  oil  into  petroleum  products  .  .  . ;" 59 

(3)  The  companies  "have  restrained  trade  and  maintained  a 
noncompetitive  market  structure  in  the  refining  of  crude  oil  into 
petroleum  products  .  .  ." 60 

The  complaint  was  not  specific  about  the  type  of  relief  that  would 
be  requested.  It  merely  stated  that  "the  Commission  may  order  such 
relief  as  is  necessary  or  appropriate  in  order  to  correct  or  remedy 
the  effects  of  anti-competitive  practices  engaged  in  by  the  respondents 
and  to  restore  competition  in  the  relevant  market  or  markets."  C1 
However,  subsequent  events  made  it  clear  that  divestiture  of  pipeline 
and  refinery  operations  would  probably  be  requested.  Speaking  at  a 
news  conference  immediately  following  the  issuance  of  the  complaint, 
James  T.  Halverson,  then  Director  of  the  Bureau  of  Competition, 
said  that : 

We  are  also  looking  at  the  potential  for  divestiture  relief.  We  think  to  pressure 
[sic]  the  independent  marketer  in  the  United  States  it  may  be  appropriate 
to  have  the  creation  of  an  additional  independent  viable  refining  capacity  in  the 
relevant  market  we  have  identified  and  of  course  that  would  require  divestiture 
of  refining  capacity  and  connecting  pipelines.  That  does  not  rule  out  any  other 
form  of  divestiture  relief  or  other  forms  of  injunctive  relief  I  have  not 
mentioned.83 


&  Id.  at  29. 

"Complaint  of  Federal  Trade  Commission  v.  Exxon  Corp.,  et  al.,  (DK.  #8934),  July  18, 
1973,  at  11 ;  Trade  Reg.  Rep.,  1973  Trade  Cas.  §  20,  388. 

™Id. 

•old. 

81  Complaint,  supra  note  58,  at  13. 

•2  Federal  Trade  Commission  News  Conference,  reported  in  Antitrust  and  Trade  Regula- 
tion Reporter   (Bureau  of  National  Affairs),  No.  623  at  p.  D-l   (July  24,  1973). 

[Note:  Mr.  Halverson  probably  meant  "protect"  rather  than  "pressure"  In  the  second 
sentence.  We  assume  "pressure"  was  either  a  slip  of  the  tongue  or  a  reporter's  error.] 
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The  major  oil  companies  were  thus  faced  with  a  complaint  which 
alleged  a  variety  of  anti-competitive  practices  and  which  conceivably 

could  lead  to  a 'major  restructuring  of  the  industry  through  divesti- 
ture of  pipelines  and  refinery  capacity.  Their  response  was  immediate 
and  vigorous.  During  the  month  of  A.UgUSt  l!>7-'5,  each  of  the  eight 
respondents  hied  a  "Motion  for  a  More  Definite  Statement."  This 

motion  requested  the  Administrative  Law  Judge  (ALJ)  to  require 
the  Commission's  trial  stall'  to  specify  more  clearly  the  alleged  anti- 
competitive acts  and  practices.  After  a  reply  by  the  Commission 
attorneys,  on  November  23,  11)73,  the  Judge  denied  the  respondents' 

motion  for  a  more  definite  statement  and  scheduled  a  pre-hearin^  con- 
ference for  December  1^,  1073.  The  respondents  attempted  to  have 
this  order  reversed  by  the  Commission  but  were  unsuccessful.03 

It  was  clear  from  the  outset  that  the  ability  of  the  Commission's 
complaint  counsel  (the  attorneys  prosecuting  the  administrative 
to  prove  any  antitrust  violations  would  depend  in  great  measure 
on  their  ability  to  obtain  internal  oil  company  documents  through  the 
pre-trial  discovery  process.  The  first  step  in  that  process  was  to  learn 
enough  about  the  oil  companies'  record-keeping  systems  so  as  to  be 
able  to  specify  the  needed  documents.  This  is  because  subpoena  for 
documents  must  specify  the  documents  with  sufficient  particularity 
to  allow  the  respondents  to  determine  reasonably  well  what  is 
required.64 

On  December  7,  1973,  complaint  counsel  filed  their  first  "Applica- 
tion for  Oral  Depositions."  That  application  requested  authorization 
from  the  Judge  to  question  the  comptroller  of  each  of  the  eight  oil 
companies  regarding  the  structure  of  the  company  and  the  identifica- 
tion, location,  and  contents  of  various  corporate  records.65 

On  December  12,  1973,  the  application  was  granted,  and  subpoenas 
ad  testificandum  (for  testimony)  were  issued  shortly  thereafter.  Dur- 
ing December,  all  eight  of  the  companies  filed  with  the  Administrative 
Law  Judge  motions  to  quash  the  subpoenas.  Illustrative  of  their  argu- 
ments was  the  statement  by  Gulf  Oil  Corporation  that: 

"The  Information  sought  clearly  will  not  "round  out,"  "extend,"  or  "supply 
further  details,"  but  is  designed  to  provide  the  basic  knowledge  necessary  to 
investigate  this  Respondent,  in  order  to  make  a  prima  facie  case  against  this  and 
other  Respondents.  This  postcomplaint  investigation  by  the  staff  is  necessitated 
by  the  premature  filing  of  the  Complaint  under  extreme  political  pressure  before 


"At  the  same  time,  pressure  had  come  from  certain  sectors  of  the  Administration  for 
the  withdrawal  of  the  FTC  complaint.  On  September  4,  1973,  the  Treasury  Department 
sent  a  "Report  on  the  FTC's  Petroleum  Investigation"  to  the  Commission  and  made  that 
report  public  the  next  day.  The  Treasury  Report  challenged  all  of  the  major  findings  of 
The  FTC  and  concluded  that  "[m]any  of  the  facts  in  the  FTC  report  are  Inaccurate. 
Consequently,  the  resulting  conclusions  are  questionable."  (Report  at  3).  Thp  Treasury 
Report  further  alleged  that  success  of  the  complaint  "would  cause  considerable  adverse 
impact  on  future  domestic  energy  supplied."  (Report  at  5). 

Responding  to  the  Treasury  Report  on  September  7,  1973.  James  T.  Halverson.  then 
Director  of  the  Bureau  of  Competition  wrote  to  then  Deputy  Secretary  William  E.  Simon. 
Mr.  Halverson  argued  that  the  Treasury  analysis  "demonstrated  a  misunderstanding  of 
both  the  Commission's  complaint  and  the  staff  report."  Halverson  pointed  out  that  the 
data  upon  which  the  Treasury  report  was  based  was  incomplete  and  totally  supplied  bv 
The  petroleum  industry.  At  the  same  time.  It  was  learned  that  Deputy  Treasiirv  Secretarv 
Simon  had  previously  written  FTC  Chairman  Engman  on  July  30  expressing  "a  great 
deal  of  concern"  about  the  FTC  complaint  and  asked  to  meet  with  Enqronn.  The  letter 
was  intercepted  by  an  Enjrman  aide,  who  feared  that  It  could  be  an  improper  attempt  to 
influence  a  Commissioner  and  the  meeting  was  never  held. 

"See  United  States  v.  Morton  Salt.  338  U.S.  632  (1950)  ;  FTC  v.  American  Tobacco 
Co.,  264  U.S.  298  (1924)  ;  United  States  v.  R.  J.  Reynolds  Tobacco  Co.,  26S  F.  Supp.  769, 
777    (D.N..T.    1966). 

"Application  to  Take  Oral  Deposition  submitted  by  Counsel  Supporting  the  Complaint, 
Exxon  Corp.  et  al.,  Docket  No.  S934,  Federal  Trade  Commission,  December  7,  1973,  at  3. 
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the  investigation  was  completed,  and  while  several  subpoenas  duces  tecum  served 
on  major  oil  companies  were  still  pending.  The  Rules  of  Practice  and  Procedure 
as  formulated  by  and  construed  by  the  Federal  Trade  Commission  (1)  do  not 
allow  postcomplaint  discovery  until  after  specification  and  clarification  of  the 
issues  of  fact  and  law,  and  (2)  state  that  postcomplaint  investigation  of  the 
nature  sought  by  the  staff  in  this  proceeding  is  absolutely  prohibited.  The  state 
of  the  record  in  the  subject  proceeding  mandates  quashing  the  subpoena  on  either 
basis.80 

During  the  consideration  on  the  depositions  by  the  Commission  in 
early  1974,  the  respondents  also  attempted  to  persuade  the  Commission 
that  the  complaint  should  be  dismissed  because  the  Commission  did  not 
have  "reason  to  believe"  that  the  Federal  Trade  Commission  Act  had 
been  violated  and  the  proceeding  was  not  in  the  "public  interest." 
These  issues  were  certified  to  the  Commission  by  the  Judgeon  Febru- 
ary 1, 1974,  and  the  Commission  denied  the  Motions  to  Dismiss  on  Feb- 
ruary 12,  1974.  The  Commission's  order  denying  reconsideration  67  on 
June  4,  1974,  held  that  the  complaint  had  been  properly  issued  and 
commented  on  Congressional  interest  relative  to  the  complaint : 

"Kespondent's  argument  that  Congressional  interest  rather  than  the 
public  interest  prompted  the  issuance  of  this  complaint  is  misplaced. 
None  of  the  communications  received  by  this  agency  from  any  Member 
of  Congress  is  even  remotely  of  the  character  deemed  improper  by  the 
courts.  Pillslury  v.  FTC,  354  F.2d  952  (5th  Cir.  1966) ;  D.  C.  Federa- 
tion of  Civic  Associations  v.  Volpe,  459  F.2d  1231  (D.C.  Cir.  1971). 
And  it  has  long  been  settled  that  the  adequacy  of  the  Commission's 
'reason  to  believe'  a  violation  of  law  has  occurred  and  its  belief  that  a 
proceeding  to  stop  it  would  be  in  the  'public  interest'  are  matters  that 
go  to  the  mental  processes  of  the  Commissioners  and  will  not  be  re- 
viewed by  the  courts.  Once  the  Commission  has  resolved  these  ques- 
tions and  issued  a  complaint,  the  issue  to  be  litigated  is  not  the  ade- 
quacy of  the  Commission's  pre-complaint  information  or  the  diligency 
of  its  study  of  the  material  in  question  but  whether  the  alleged  viola- 
tion has  in  fact  occurred.  This  is  the  posture  of  the  instant  matter."  68 

A  major  issue  which  arose  in  early  1974  in  the  Exxon  case  was  the 
right  of  the  respondents  to  obtain  access  to  documents  in  the  Commis- 
sion's files  which  had  formed  the  basis  for  the  complaint  recom- 
mendation. On  February  15,  1974,  Exxon,  Gulf,  Mobil,  Shell,  and 
Arco  filed  a  motion  for  the  issuance  of  a  subpoena  for  documents  in 
the  Commission's  files.  At  the  same  time,  respondents  attempted  to 
take  depositions  from  Commission  employees  and  other  government 
employees.  Mobil  Oil  Corporation  moved  on  February  19,  1974,  for  a 
subpoena  to  depose  Chairman  Lewis  Engman.  Respondents  moved 
on  March  29,  1974,  for  subpoenas  to  other  present  and  former  govern- 
ment officials,  including  Dr.  Paul  McCracken  (former  Chairman  of 
the  Council  of  Economic  Advisors),  Stephen  Wakefield  (former  As- 
sistant Secretary  of  the  Interior  and  then  at  the  White  House),  Pro- 
fessor Phillip  Areeda  of  Harvard  Law  School  (former  Executive 
Director  of  the  President's  Cabinet  Task  Force  on  Oil  Import  Con- 

M  Memorandum  in  Support  of  the  Motion  to  Quash  and  Motion  to  Dismiss  Made  on 
Behalf  of  Gulf  Oil  Corporation,  Exxon  Corp.,  et  ah,  Docket  No.  8934,  Federal  Trade  Com- 
mission. December  21,  1973,  at  6. 

07  Both  the  Respondents  and  complaint  counsel  urged  reconsideration  in  order  to  clarify 
the  Commission's  policy  on  post-complaint  investigations. 

es  Federal  Trade  Commission,  Exxon  Corp.,  et  al.,  Docket  No.  8934,  Order  Denying 
Reconsideration,  June  4,  1974,  at  1. 
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trol)  and  Governor  John  A.  Love  (former  Director  of  the  Federal 
Energy  Office).  On  April  19, 1974,  the  Judge  denied  Mobil's  motioD  for 

a  subpoena  to  Chairman  Euguuin. 

At  that  point,  the  Commission's  complaint  counsel  wore  attempting 
to  proceed  with  their  pretrial  discovery.  On  February  22,  1974,  they 

filed  their  "Prediscovcry  Statement."  This  document,  included  a  de- 
scription of  the  petroleum  industry,  the  principal  acts  or  practices 
which  the  complaint  was  designed  to  test,  an  outline  of  the  principal 
facts  to  be  proven,  a  statement  of  the  law,  a  statement  of  Legal  and 
factual  issues,  replies  to  respondents'  questions  and  a  statement  of  con- 
templated relief.  Respondents  replied  to  this  Prediscovery  Statement 
by  moving  to  strike  certain  allegations  in  the  complaints  and  certain 
principal  facts  in  the  Prediscovery  Statement.69 

Complaint  counsel's  next  step  was  to  apply  for  further  depo- 
sitions regarding  record-keeping  systems.  As  complaint  counsel  were 
preparing  this  motion,  the  respondents  filed  two  joint  briefs 
on  June  17,  1974.  The  first  of  these  was  a  lengthy  brief  on  the 
issues  of  "res  judicata"  and  "collateral  estoppel"  in  which  the  re- 
spondents argued  that  previous  court  decisions  regarding  the  petro- 
leum industry  prevented  the  Commission  from  raising  certain  issues. 
The  second  Joint  Brief  related  to  "governmental  action"  and  "primary 
jurisdiction.''  Respondents  argued  that  "Section  5  of  the  Federal 
Trade  Commission  Act  cannot  be  applied  to  state  or  Federal  govern- 
mental action,  the  consequences  of  government  action,  or  the  conduct 
of  private  parties  resulting  from  governmental  action.'' T0  The  oil 
companies  further  asserted  that,  because  the  Commission  lacks  pri- 
mary jurisdiction  over  energy  policy,  the  issues  must  be  referred  first 
to  other  Federal  officials/1 

Complaint  counsel  proceeded  to  file  their  application  for  further 
oral  depositions  on  June  25,  1974.  This  application  requested  deposi- 
tions from  5  or  6  corporate  officials  for  each  of  the  8  companies  (44 
people  in  total)  with  respect  to  corporate  structure  and  the  identifica- 
tion, location,  and  contents  of  various  corporate  records.72 

It  was  at  this  point  that  complaint  counsel  received  a  severe  set- 
back, as  their  application  was  denied  by  the  Administrative  Law 
Judge  on  July  9, 1974.  The  Judge  reasoned  that : 

Complaint  counsel  have  fallen  far  short  of  showing  that  the  requested  de- 
positions are  necessary  and  that  the  information  sought  is  unobtainable  by- 
voluntary  methods.  Instead,  they  have  done  no  more  than  to  submit  argumenta- 
tive, unsupported,  and  unpersuasive  statements  to  the  effect  that  "depositions 
are  the  only  suitable  mechanisms  available"  to  them ;  that  consideration  of  alter- 
native means  of  obtaining  the  information  is  "unrealistic"  that  even  if  alter- 
native methods  were  "theoretically  possible,"  they  would  require  an  "unthink- 
able" expenditure  of  time;  and  that  enforcement  of  the  "voluntary  methods" 
requirement  of  Rule  3.33  would  mean,  In  effect,  that  their  discovery  plan  "would 
be  sidetracked  and  delayed  indefinitely,  if  not  fundamentally  destroyed." 


~For  example,  Mobil  filed  a  Motion  to  Strike  on  March  6,  1974;  Gulf  filed  a  Counter- 
statement  of  the  Issues  and  a  Motion  to  Strike  on  March  25,  1074  ;  and  Arco  filed  a 
Counterstatement  of  Issues  on  March  26,  1974. 

70  Joint  Brief  of  All  Respondents  on  Issues  Relating  to  Governmental  Action  and 
Primary  Jurisdiction,  Exxon  Corp.,  et  ah,  Docket  No.  8934,  June  17,  1974,  at  S. 

71  Id.,  at    51. 

72  Application  for  Oral  Deposition,  Exxon  et  aL,  Docket  Xo.  8934,  Counsel  Supporting 
the  Complaint,  June  25,  1974,  at  2. 
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Under  Commission  practice,  the  taking  of  depositions,  whether  for  discovery 
or  for  the  preservation  of  testimony,  is  not  a  routine  procedure.  The  Commission 
has  consistently  required  justification.  Although  the  Commission  has  itself  ques- 
tioned the  wisdom  of  the  "voluntary  methods"  provision,  Standard  Educators, 
79  F.T.C.  858,  913  (1971),  the  requirement  has  persisted.  Thus,  the  wisdom 
of  the  Rule  is  not  the  issue.  In  that  connection,  the  administrative  law  judge 
rejects  complaint  counsel's  suggestion  that  their  discovery  plan,  including  the 
instant  proposals,  has  been  "endorsed"  by  the  Commission  (Showing,  p.  6).T* 

On  July  16,  1974,  complaint  counsel  requested  leave  to  appeal  the 
Judge's  decision  to  the  Commission.  The  Judge  denied  this  request  on 
July  22.  By  this  denial,  complaint  counsel  in  late  summer  and  fall  of 
1974  were  forced  to  show  that  the  information  needed  could  not  be 
obtained  by  "voluntary"  methods. 

Complaint  counsel  concluded  that  the  requirement  for  such  a  show- 
ing would  unduly  delay  the  case.  They  therefore  prepared  and  sub- 
mitted to  the  Judge  on  October  18,  1974,  a  "Motion  for  Major  Inte- 
grated Procedural  Belief"  to  be  certified  to  the  Commission  for  a 
decision. 

In  this  motion,  the  Exxon  trial  staff  requested  that  the  Commission 
modify  its  discovery  rules  to  conform  with  the  Federal  Eules  of  Civil 
Procedure.  The  complaint  counsel  argued  that : 

The  Discovery  Rules  of  the  Commission's  Rules  of  Practice  are  inadequate  for 
thorough  and  expeditious  discovery. 

The  crux  of  the  problem  is  the  discovery  provisions  of  the  Rules  of  Practice 
and  their  woeful  inadequacy  in  the  context  of  this  extremely  broad  and  complex 
litigation.  Although  there  are  a  multitude  of  deficiencies  in  the  discovery  pro- 
visions, their  primary  failings  may  be  categorized  as  two:  provisions  in  the 
Rules  that  require  burdensome,  unnecessary  procedures  and  that  lead  in  almost 
every  case  to  time-consuming  litigation;  and  provisions  that  wrest  control  over 
discovery  from  the  adversary  seeking  it,  ceding  substantial  power  over  the 
course  and  conduct  of  discovery  to  the  Administrative  Law  Judge  and,  indeed, 
to  the  opposing  party.  These  problems  and  their  vast  implications  in  complex 
and  bitterly-contested  cases  can  only  defeat  meaningful  discovery  and  must  be 
resolved  forthwith.7* 

The  complaint  counsel's  motion  was  certified  to  the  Commission  for 
a  decision,  which  was  reached  on  March  4,  1975.75  The  Commission 
declined  to  adopt  the  discovery  provisions  of  the  Federal  Eules  of 
Civil  Procedure  for  the  Exxon  case  but  noted  that  the  Judge  was  free 
to  use  the  Federal  Manual  for  Complex  Litigation.  The  Commission 
further  stated  that  though  it  preferred  not  to  have  special  rules  for  one 
particular  case,  new  discovery  rules  for  the  entire  Commission  would 
be  promulgated  soon.  Proposed  new  discovery  rules  similar  to  the 
Federal  Kules  of  Civil  Procedure  were  in  fact  issued  for  comment  on 
April  4, 1975.76 

The  respondents  generally  opposed  the  Motion  for  Procedural  Re- 
lief. In  one  brief,  submitted  by  Shell  Oil  Company  and  entitled  "A 
Problem  Solving  Proposal,"  it  was  argued  that  "The  surge  of  events 
has  passed  the  Exxon  case  by."  77  The  brief  argued  that  the  Exxon 


78  Order  Denying  Application  of  Complaint  Counsel  for  Oral  Depositions,  July  9,  1974, 
at  4-5. 

7*  Motion  of  Complaint  Counsel  for  Major  Integrated  Procedural  Relief,  October  18, 
1974,  at  3  (emphasis  in  original)  . 

70  Order  Denying  Motion  for  Major  Integrated  Procedural  Relief. 

78  40  FR  15239.  After  extensive  comments,  those  proposed  rules  were  withdrawn  on 
May  28,  1976  (41  Fli  21793)  and  new  proposed  rules  were  issued.  As  of  September  23, 
1976,  no  new  rules  had  been  adopted. 

"  A  Problem  Solving  Proposal  in  Response  to  Motion  for  Procedural  Relief,  submitted 
by  attorneys  for  Shell  Oil  Company,  November  IS,  1974,  at  4. 
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complaint  should  bo  withdrawn  in  favor  of  a  broad  Study  of  future 
national  energy  policy: 

The  Exxon  case,  precipitously  filed  in  a  fevered  atmosphere,  Is  Ill-equipped 

to  materially  assist  the  search  for  solutions  to  the  Current  and  foreseeable 
Challenge  to  this  nation  posed  by  the  energy  crisis.  Its  focus  and  the  assumptions 
upon  which  it  was  based  are  hopelessly  outdated.  The  ever-changing  quality 
Of  the  energy  system  and  needs  of  the  nation  have  rendered  ecinpl.iint  coansel'8 
Objectives  nugatory  if  not  dangerous.  It  represents  nothing  more  than  a  sialic 
approach  to  a  dynamic  problem.  Thus,  the  complaint  is  premised  upon  dated 
fact  and  suppositions  about  the  petroleum  industry,  a  situation  which  alone 
Invalidates  the  efficacy  of  the  complaint.  Moreover,  in  view  of  the  future  energy 
and  economic  crises  we  face,  pursuit  of  the  complaint  might  well  irreparably 
damage  our  long-term  economic  and  energy  goals.78 

In  the  midst  of  the  litigation  on  the  procedural  rules,  a  significant 
event  occurred  which  created  another  controversy.  The  Adminis- 
trative Law  Judge  retired  at  the  end  of  1974  and  the  new  Judge  on 
January  17,  1975,  notified  the  respondents  that  he  had  participated  in 
seven  cases  involving  oil  companies  while  he  worked  in  the  Com- 
mission's OHice  of  the  General  Counsel.  Texaco  moved  on  March  6, 
L975,  that  the  new  Judge  be  disqualified  because  of  his  earlier  work. 
The  Judge  declined  to  do  so  but  certified  the  issue  to  the  Commission. 
The  Commission  on  May  13,  1975,  denied  the  motion,  finding  that 
"his  role  as  appellate  advocate  was  neither  investigative  nor  prosecu- 
torial in  nature  within  the  meaning  of  Section  554  [of  the  Adminis- 
trative Procedure  Act]."  79 

It  was  clear  during  the  spring  of  1975  that  the  pre-trial  discovery 
phase  had  only  begun.  The  Judge  expressed  concern  in  March  that 
"complaint  counsel  have  made  no  progress  in  securing  discovery  from 
respondents  since  the  original  wave  of  depositions  early  in  February 
and  March  1974."  80  After  the  Commission  denied  their  Motion  for 
Procedural  Relief  on  March  4,  the  complaint  counsel  had  no  choice 
but  to  renew  their  earlier  "Application  to  Take  Oral  Depositions" 
from  the  corporate  officials  regarding  recordkeeping  systems. 

During  the  late  spring  and  summer  of  1975,  litigation  continued 
concerning  the  ures  judicata'''  issue,  the  "collateral  estoppel"  issue 
and  the  Judge's  orders  regarding  preservation  of  records.  It  became 
apparent  to  complaint  counsel  that  the  only  wa}*  to  proceed  as  quickly 
as  possible  to  get  information  about  record  systems  wTas  to  reach  agree- 
ment with  respondents  as  to  some  "voluntary"  method.  Therefore, 
it  was  agreed  that  the  corporate  officials  would  submit  to  "voluntary 
interviews"  not  under  oath  or  officially  on  the  record,  although  a  tran- 
script would  be  made.  Two  of  the  companies  (Gulf  and  Mobil)  pre- 
ferred formal  depositions.  A  motion  clarifying  the  procedures  was 
filed  on  May  8,  1975.  The  interviews  began  shortly  thereafter. 

During  the  summer,  respondents  renewed  their  requests  to  obtain 
information  from  Commission  employees.  On  July  29.  1975.  Exxon 
requested  interviews  with  five  Commission  staff  economists.81  When 
that  request  was  denied,  Exxon  moved  for  a  subpoena  to  the  five 

™/rf.  at  19. 

w  Federal  Trade  Commission,  Order  Denying  Motion  to  Disqualify  Administrative  Law 
Judge.  Exxon,  et  al.,  Docket  No.  8934.  May  13.  1975.  at  2. 

80  Order  granting,  in  pnrt,  Motion  of  Certain  Respondents  for  Issuance  of  Subpoena 
Directed  to  Federal  Trade  Commission  and  Requiring  Complaint  Counsel  to  Resume 
Discovery  Efforts,  March  17.  1975.  at  9. 

81  Letter  to  Roger  B.  Pool,  Esq.,  Federal  Trade  Commission  from  William  Simon,  nowrey 
&  Simon,  attorneys  for  Exxon  Corporation,  July  29,  1975. 
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economists  on  September  2, 1975.  The  motion  was  denied  by  the  Judge 
on  September  17,  1975,  holding  that  "Exxon  has  failed  to  establish 
any  basis  or  rationale  for  granting  the  deposition  request. . .  ." 82 

The  next  major  action  in  the  Exxon  case  was  the  filing  by  all  re- 
spondents of  a  Joint  Memorandum  Relating  to  Worldwide  Changes 
in  the  Oil  Industry  Since  the  Complaint,  which  was  filed  on  Sep- 
tember 30, 1975. 

The  oil  companies  asserted  that  the  complaint  should  be  reassessed 
in  the  light  of  factors  such  as  the  changed  foreign  petroleum  situation, 
the  termination  of  the  mandatory  oil  import  program,  the  elimination 
of  state  prorationing,  the  repeal  of  the  oil  depletion  allowance  and  the 
acceleration  of  "independent"  entry  and  growth  throughout  the  in- 
dustry. On  October  17,  1975,  in  a  move  which  apparently  surprised 
both  complaint  counsel  and  the  Commission,  the  Administrative  Law 
Judge  certified  to  the  Commission  on  his  own  motion  a  recommenda- 
tion that  the  Commission  consider  the  withdrawal  of  the  complaint. 
Responding  to  the  respondents'  brief  on  changes  in  the  oil  industry, 
the  Judge  noted  that : 

Given  the  changes  in  facts  that  have  occurred  since  issuance  of  the  complaint 
and  the  much  broader  crisis  facing  this  nation,  it  is  recommended  that  the  Com- 
mission consider  whether  it  is  preferable,  in  the  public  interest,  to  have  such 
extensive  discovery  under  the  complaint  (followed  by  hearings)  or,  if  warranted, 
to  conduct  a  broader  investigation  under  Section  6  of  the  Federal  Trade  Com- 
mission Act  which  investigation  could  cover  the  vital  issues  facing  the  nation. 
To  the  extent  that  matters  now  falling  under  the  complaint  might  be  encom- 
passed in  any  overall  investigation,  they  could,  of  course,  be  included.  If,  in  the 
course  of  such  an  investigation,  any  evidence  of  law  violation  were  uncovered, 
the  Commission  could  then  take  appropriate  action,  including  issuance  of  a 
complaint83 

In  a  one-page  opinion  on  October  23, 1975,  the  Commission  decided 
not  to  withdraw  the  complaint,  by  a  3-1  vote,  Commissioner  Stephen 
Nye  dissenting. 

During  the  winter  of  1975-76,  complaint  counsel  analyzed  the  re- 
sults of  the  voluntary  interviews  to  determine  which  internal  company 
documents  would  be  necessary  to  prove  their  case.  On  February  20, 
1976,  they  submitted  to  the  Judge  an  1800  page  motion  for  the  issuance 
of  a  subpoena  for  documents  from  the  respondents.  If  granted,  this 
subpoena  would  be  complaint  counsel's  first  real  access  to  the  com- 
panies' internal  papers.  After  several  extensions,  respondents  answer 
was  filed  on  July  6,  1976.  They  argued  that  "[t]he  burden  which 
would  be  imposed  by  the  proposed  subpoena  is  unconscionable."  84 
They  alleged  that  "fm]uch  of  complaint  counsel's  proposed  discovery 
is  irrelevant  and  unreasonable."  85  As  of  September  1, 1976,  no  decision 
had  been  reached  by  the  Administrative  Law  Judge  on  the  subpoena 
motion. 


82  Order  Denying  Motion  of  Exxon  Corporation  for  Issuance  of  Subpoenas  ad  Testifi- 
candum, September  17.  1975.  at  4. 

88  Certification  to  Commission  of  Recommendation  of  Administrative  Law  Judge  that 
Commission  consider  Withdrawal  of  Complaint,  October  17.  1975,  at  5. 

84  Joint  Response  to  Motion  by  Complaint  Counsel  for  Issuance  of  Subpoenas  Duces 
Tcntm  to  Respondents,  July  6,  1976,  Volume  I,  at  3. 

"Id.  at  8. 
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t,  A  it ahj 'sis  of  the  problems 

(a)  The  difficulties  of  complex  antitrust  litigation  in  an  ad. 
istrative  forum 

The  Exxon  case  demonstrates  the  difficulties  of  resolving  a  mas 
and  complex  antitrust  case  in  an  administrative  forum.  Two  basic 
problems  are  prominent.  First,  the  Administrative  Law  Judge  larks 
effective  power  to  compel  testimony  or  documents  at  either  the  pretrial 
or  trial  stages.  And  second,  the  Commission,  having  issued  a  complaint 
because  it  had  ''reason  to  believe"  that  the  law  has  been  violated,  is 
then  placed  in  the  awkward  position  of  deciding  whether  or  not  it  has 
been  violated,  a  situation  which  may  lead  to  the  appearance  of  im- 
propriety with  uncertain  effects. 

During  the  pretrial  and  trial  stages  of  any  major  antitrust  litiga- 
tion, it  is  critical  that  the  presiding  officer  have  the  ability  to  decide 
initial  procedural  quickly  so  that  the  issues  may  be  sharpened 

and  developed.  The  difficulty  with  this  in  an  ad;  ing  is 

that  the  Administrative  Law  Judge  does  not  have  sufficient  power  to 
enforce  these  rulings  immediately.  Peter  A.  White,  who  was  for  nearly 
two  years  the  Commission's  chief  complaint  counsel  in  the  Exxon  case, 
commented  in  a  recent  article  that : 

.  .  .  The  power  of  contempt,  however  infrequently  used,  is  the  cornerstone  of 
effective  judicial  control.  Yet  the  administrative  law  judges  before  whom  com- 
mission cases  are  tried  initially  and  the  commission  itself  have  no  contempt  (and 
therefore  no  enforcement)  authority  whatever.  Accordingly,  any  order,  whether 
procedural  or  substantive,  of  an  administrative  law  judge  or  the  commission  may 
be  flatly  disregarded  (for  valid  or  spurious  reasons)  by  a  respondent  in  a  com- 
mission proceeding.  This  action  requires  the  extremely  time-consuming  and  in- 
efficient procedure  of  the  commission  initiating  enforcement  proceedings  (in 
effect  a  new  lawsuit)  in  federal  court.88 

The  Commission  itself  has  agreed  with  this  analysis  and  has  indi- 
cated that  this  is  an  inherent  problem  of  administrative  agencies  which 
contributes  to  delay.  In  a  June  16, 1976.  letter  to  the  Subcommittee,  the 
Commission  stated  that : 

The  Commission  does  believe  that  the  ability  to  impose  immediate  and  mean- 
ingful sanctions  for  failure  to  comply  with  discovery  processes  would  be  an  aid 
in  expediting  hearings.  But  this  is  a  problem  that  has  long  plagued  administra- 
tive agencies  .... 

••.  .  .  By  far  the  most  important  sanction  that  Federal  judges  possess  for 
violation  of  a  discovery  order  is  the  contempt  power.  Although  judges  seldom 
have  need  to  resort  to  use  of  this  power  to  compel  obedience  to  discovery  orders, 
the  fact  that  punishment  for  contempt  of  court  is  a  possibility  is  undoubtedly  a 
great  deterrent  against  disobedience. 

*****  *  * 

Absent  the  possession  of  court-like  power  to  impose  immediate  fines  or  other 
penalties  for  contempt  of  its  processes,  there  is  little  the  Commission  and  its  Law 
Judges  can  presently  do  to  expediate  compliance  with  a  discovery  order  if  the 
person  to  whom  it  is  directed  chooses  not  to  cooperate.  If  that  person  is  a  party, 
or  is  representative  of  a  party,  the  sanctions  listed  in  53.38(a)  [an  adverse 
inference]  may  be  available.  However,  if  such  sanctions  would  not  be  appropri- 


»  White,  FTC:  Wrong  Agency  for  the  Job  of  Adjudication,  61  A.B.A.T.   1242,  nt  1243 
(1975). 
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ate  and  the  information  sought  is  deemed  critical,  court  enforcement  with  its 
attendant  delay  is  the  only  alternative.67 

In  a  complex  matter  where  economic  stakes  are  high,  preliminary 
issues  must  be  resolved  before  the  case  may  proceed.  Therefore,  re- 
spondents who  have  the  financial  resources  to  do  so  can  always  seek 
Commission  review,  as  the  respondents  in  Exxon  have  done,  with  the 
result  that  action  stalls  until  the  Commission  decides  the  issue. 

Even  more  delay  can  occur  when  a  respondent  chooses  not  to  comply 
with  a  Commission  order  requiring  submission  of  documents.  This 
may  occur  as  a  result  of  litigation  over  the  subpoena  request  filed  by 
complaint  counsel  on  February  20,  1976,  seeking  access  to  oil  com- 
pany documents.  If  the  Judge  decides  to  issue  this  subpoena  and  the 
Commission  concurs,  the  respondents  may  simply  refuse  to  comply. 
The  Commission  may  then  seek  subpoena  enforcement  of  the  sub- 
poena by  Federal  district  court.  Even  if  the  district  court  judge 
orders  compliance,  respondents  may  request  a  stay  of  that  order  pend- 
ing appeal.  Since  the  documents  requested  are  obviously  central  to  the 
preparation  of  the  case  against  the  oil  companies,  the  action  cannot 
proceed  while  this  litigation  continues.  In  contrast,  a  subpoena  issued 
by  a  judge  during  a  judicial  antitrust  proceeding  ordinarily  is  not 
immediately  appealable.88 

The  second  problem  as  noted  concerns  the  Federal  Trade  Commis- 
sion's dual  role  as  both  prosecutor  and  judge.  The  Commission  issues 
a  complaint  because  it  has  "reason  to  belie ve"  that  the  law  has  been 
violated.  The  Commissioners,  the  staff,  the  respondents  and  the  public 
know  that  the  Commissioners  may  themselves  be  called  on  someday 
to  decide  these  charges.  Under  the  circumstances,  the  Commission 
is  clearly  open  to  the  argument  that  it  will  always  have  a  bias  toward 
finding  a  violation  once  a  complaint  has  been  issued.  The  Subcom- 
mittee has  found  absolutely  no  indication  that  any  such  bias  exists.  But 
the  tension  created  by  such  a  dual  role  could  lead  to  a  public  percep- 
tion of  an  inconsistent  position,  thereby  reducing  FTC's  credibility, 
status,  and  effectiveness. 

The  Commission's  awareness  of  a  possibility  of  bias  could  in  fact 
incline  it  to  lean  the  other  way.  In  a  close  decision,  the  Commission 
may  decide  against  its  own  staff  merely  to  counter  the  belief  that  it 
prejudges  its  complaints. 

Another  result  of  this  dual  role  is  the  Commission's  inability  to  re- 
ceive much  management  information  on  a  case  once  it  has  entered  ad- 


87  Letter  to  Honorable  John  E.  Moss,  Chairman,  Subcommittee  on  Oversight  and  Investi- 
gations from  Honorable  Calvin  J.  Collier,  Chairman,  Federal  Trade  Commission,  June  in, 
1976. 

68  "Ordinarily  a  respondent  or  third-party  witness  will  comply  with  Commission  dis- 
covery orders.  But  when  confronted  with  a  balky  witness,  the  Commission  must  apply 
to  a  Federal  district  court  for  an  order  directing  the  witness  to  comply  if  it  continues  to 
Reek  production  of  the  Information.  If  the  judge  determines  that  the  demand  is  valid, 
he  will  order  compliance — although  sometimes  on  terms  different  from  those  laid  down  by 
the  Commission.  This  does  not  necessarily  end  the  matter,  however.  A  judicial  order  en- 
forcing a  Commission  subpoena  (or  other  Commission  oompulsorv  process)  is  regarded 
as  a  final  appealable  order.  Ellis  v.  ICC.  237  U.S.  432  (1915)  :  United  £  fates  v.  }frDopnld. 
313  F.2d  832  (2d  Olr.  1963).  If  the  witness  persuade?  The  court  to  star  its  order  nendinsr 
appeal,  more  time  is  consumed  in  the  process  of  appeal.  In  this  respect,  the  witness  is  in 
an  advantageous  position  compared  to  a  person  who  has  been  ordered  by  a  jur1£re  to 
answer  demands  put  to  him  by  a  grand  jury  or  In  the  course  of  judicial  trial.  No  Im- 
mediate appeal  is  ordinarily  allowed  from  an  order  commanding  compliance  with  grand 
jury  subpoena  or  court  subpoena  issued  during  the  course  of  a  trial.  Cnhhlclic?;  v.  United 
Stntr*.  300  U.S.  323  (1010)  ;  Rnrrlen  Co.  v.  Rvlk.  410  F.2d  S43  (3d  Clr.  1060)  ;  T'nilert 
States  v.  Fried,  306  F.2d  601  (2d  Cir.  1067).  In  such  proceedings,  a  recusant  witness  may 
seek  appellate  review  only  after  be  has  been  held  in  contempt.  Obviously  this  precondition 
tests  the  sincerity  of  witnesses  resisting  discovery  orders."  Id. 
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judication.  This  happens  because  of  it-  prohibition  against  ex 
communications,  contacts  with  only  one  side  in  a  controversy.8*  Thus, 
while  the  Commissioners  approve  budget  requests,  fchey  <!<>  so  without 
knowledge  of  the  many  mid-litigation  Btrategy  decisions  which  arc 
made.  While  this  may*  not  have  proved  a  problem  yet  in  the  early 
Stages  of  this  case,  the  time  may  well  come  when  lack  of  BUCh  informa- 
tion may  l>e  important. 

(b)   Likely  timetable  for  the  < 

The  Exxon  case  lias  raised  issues  at  the  core  of  the  continuing  de- 
bate over  national  energy  policy.  The  basic  question  is  whether  the 
petroleum  industry  is  competitive.  A  corollary  question  is  whether  a 
prohibition  upon  owning  more  than  one  phase  of  petroleum  production 
("divestiture")  would  effectively  promote  competiti* 

Divestiture  lias  been  vigorously  debated  in  the  Congress  and  will 
probably  continue  to  be.  To  the  extent  that  the  Commission's  adjudica- 
tion could  produce  useful  information  for  the  Congress,  there  is  a 
clear  interest  in  prompt  proceedings.  The  difficulty  is  thai  the 
schedule  depends  largely  upon  the  response  to  the  oil  companies. 
Owen  M.  Johnson,  Jr.,  Director  of  the  Bureau  of  Competition,  com- 
mented at  the  Subcommittee's  oversight  hearings  last  spring  that : 

Mr.  Johnson.  I  really  don't  have  an  answer  to  the  time  question.  I  suppose 
one  could  look  at  the  history  of  major  antitrust  eases  and  make  some  deduc- 
tions therefrom.  The  Exxon  case  will  he  larger  because  of  its  theory,  based  upon 
the  interaction  of  eight  companies.  It  will  involve  a  lot  of  documentation  on 
joint  ventures,  exchange  agreements,  and  that  sort  of  thing.  We  have  to  show 
how  these  eight  companies  relate  to  each  other. 

Reference  was  made  here  today  to  the  IBM  case,  where  the  complaint  was 
issued  in  1960  and  the  case  is  now  at  trial  in  1976.  You  can  look  at  these  his- 
torical parallels  and  hope  they  are  somewhat  comparable,  but  the  administrative 
law  judge  will  control  the  progress  of  discovery  in  the  Exxon  case.  A  lot  of 
the  timing  is  subject  to  his  orders,  subject  to  the  respondent's  reaction,  and  sub- 
ject, quite  probably,  to  court  enforcement  on  certain  aspects  of  our  discovery.  So 
we  really  can't  come  up  with  a  figure.** 

(  Probably  the  respondents  will  oppose  the  Federal  Trade  Commis- 
sion's complaint  rigorously.  From  the  time  the  complaint  was  issued 
until  the  present,  the  oil  companies  have  filed  more  than  100  motions 
on  various  discovery  issues  and  other  pre-hearing  issues.91  Their  re- 
sponse to  the  Motion  for  a  Documents  Subpoena  (filed  by  the  Com- 
mission staff  on  February  20,  1976)  indicates  that  they  will  oppose 
by  all  legal  means  any  effort  of  the  Commission  to  obtain  the  in- 
ternal company  documents  which  are  needed  to  prove  the  validity  of 
the  complaint.  Litigation  over  that  subpoena  alone  could  last  through- 

» Under  Section  4.7  of  the  Federal  Trade  Commission  Rules :  5  4.7  Ex  Parte  Com- 
munications—  (a)  In  an  adjudicative  proceeding:,  no  person  not  employed  by  the-  Com- 
mission, and  no  employee  or  a?ent  of  the  Commission  who  performs  any  Investigative 
Or  prosecutlne  function  in  connection  with  the  proceeding:,  shall  communicate  Ft  Pnrfr, 
directly  or  indirectly,  with  any  member  of  the  Commission,  or  the  Administrative  Law 
Judpre.  or  any  employee  involved  In  the  decisional  process  in  such  proceeding  with  respect 
to  merits  of  that  or  a  factually  related  proceeding,  (b)  In  an  adjudicative  proceeding, 
no  member  of  the  Commission,  Administrative  Law  Judge,  or  employee  Involved  in  the 
decisional  process  of  such  proceeding,  shall  communicate  Em  Parte,  direcflv  or  indirectlv. 
with  any  nerson  not  employed  by  the  Commission,  or  with  any  employe* 
Commission  who  performs  any  Investigative  or  prosecuting  function  in  connection  with 
the  proceeding,  with  respect  to  the  merits  of  that  or  a  factually  related  | 

^Testimonv  of  Owen  If.  Johnson,  Jr..  Director.  Bureau  of  Competition.  Federal  Trade 
Commission.  TTcnrino*  s>ur>ra  note  4a.  at  628-29. 

01  Pre    letter    to    Patrick    M.    Mcl.ain    and    Mirk    L.    Rosenberg.    Counsel,    *nhen~im.    on 
Oversight  and  Investigations  from  David  J.  Saylor.  Assistant  Director  for  General   ' 
tlon.   Bureau    of  Competition.   Federal   Trade  Commission   with   attached  list  of  n 
In  Exxon  litigation,  March  10,  1070.  [Subcommittee  files]. 
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out  1977  and  perhaps  into  1978.  One  can  hardly  estimate  with  confi- 
dence the  amount  of  time  that  would  be  necessary  to  analyze  those 
documents  if  and  when  they  become  available.  The  "Prehearing 
Schedule"  submitted  by  the  Commission  staff  in  October,  1974,  allo- 
cated 16  months  to  such  analysis,92  an  estimate  which  assumed  that  no 
other  activities  would  be  required  of  the  allotted  staff. 

It  is  reasonable  to  assume  that  the  analysis  could  continue  into  1979, 
even  if  the  Commission  suffers  no  major  reverses  in  court.  Af ter  analy- 
sis of  the  documents,  the  complaint  counsel  plans  to  begin  a  third  phase 
of  discovery,  the  depositions.  The  October  18,  1974  procedural  motion 
stated  that  "Ten  months  have  been  allotted  for  the  extensive  third 
wave  of  discovery.  Complaint  counsel  expect  to  take  from  500  to  700 
depositions  of  respondent  officials  and  employees,  a  process  that  will 
require  great  coordination  of  efforts  to  accomplish  in  less  than  one 
year."  93 

That  estimate  assumed  that  there  would  be  voluntary  compliance 
with  these  depositions.  In  view  of  the  intense  opposition  to  the  first- 
wave  depositions,  this  assumption  may  not  be  sound,  although  it  could 
be  supported  by  other  factors  in  the  litigation. 

The  third  wave  of  discovery,  given  no  significant  opposition,  would 
likely  take  place  during  1980.  If  opposed  like  the  first-wave,  respond- 
ents could  probably  delay  action  into  1982  or  even  1983.  On  the  basis 
of  the  respondent's  actions  so  far,  trial  might  not  begin  until  1985,  even 
with  no  significant  reversals. 

It  is  impossible  to  set  a  time  for  the  length  of  trial,  the  Judge's  initial 
decision,  the  Commission's  decision  on  review,  or  the  expected  judicial 
review.  Even  a  preliminary  decision  on  the  issues  may  be  many  years, 
even  decades  away,  despite  the  gravity  of  national  interest  in  resolu- 
tion of  the  issues.  To  the  extent  that  the  structure  of  the  Federal  Trade 
Commission  and  its  Kules  of  Procedure  account  for  the  laggard  pace 
of  events,  the  structure  and  procedures  must  promptly  be  corrected. 

(c)  Deliberate  delay  by  respondents 

Numerous  procedural  and  other  motions  submitted  by  the  oil  com- 
panies have  done  more  than  buy  time  for  the  respondents.  Compared 
to  the  legal  establishment  of  the  oil  companies,  the  staff  resources  of 
the  Commission  are  modest.  Therefore,  any  time  spent  responding  to 
opposition  motions  leaves  less  time  for  preparing  its  case.  Xot  only 
time  but  exhaustion  favors  the  respondents. 

It  is  extremely  difficult,  however,  to  distinguish  between  a  legitimate 
procedural  motion  and  a  deliberate  delaying  tactic.  We  believe,  how- 
ever, that  many  of  the  more  than  100  pretrial  motions  filed  by  re- 
spondents in  the  three  years  since  the  complaint  was  issued  were 
without  substantial  legal  basis  and  were  filed  partly  for  the  purpose 
of  delay.  Respondents  have  taken  full  advantage  of  their  ability  to 
raise  issues  before  both  the  Administrative  Law  Judge  and  before  the 
Commission  and  they  were  aided  in  these  tactics  by  the  structure  of 
the  Commission  and  its  procedures. 


"This  schedule  listed  Julv  1,  1075,  for  commencement  of  second-wave  discovery  and 
October  1.  1970.  for  its  conclusion.  It  is  not  clear  what  this  was  hased  in. on.  although  it 
was  certainly  too  earlr  at  that  time  to  estimate  the  number  of  documents  which  would 
have  to  be  reviewed.  Motion  of  Complaint  Counsel  for  Major  Integrated  Procedural  Relief, 
Octobor  18,  1974,  at  64. 

•3  Id.  at  62. 
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Moreover,  certain  decisions  of  the  Administrative  Law  Judges 
have  contributed  to  the  delay.  Tin1   first   Judge's  decision  in   1974 

to  force  complaint  counsel  to  pursue  "voluntary  methods"  before  he 
would  issue  a  subpoena  substantially  protracted  the  first  wave  of  dis- 
covery.  The  Subcommittee  believes  that  this  decision  was  inconsistent 
with  both  the  intent  of  the  Commission's  discovery  rules  and  with  the 
public  interest.  Although  the  present  Rules  of  Practice  do  require  for 
a  subpoena  a  showing  "that  such  discovery  could  not  be  accomplished 
by  voluntary  methods  .  .  .?'  M  it  is  obvious  in  the  context  of  this 
that  the  respondents  are  unlikely  to  yield  sufficient  information 
voluntarily. 

The  second  Judge's  submission  to  the  Commission  on  October  17, 
1975  (on  his  own  motion)  of  his  recommendation  that  the  Commission 
consider  withdrawing  its  complaint  may  also  result  in  delaying  this 
proceeding  by  encouraging  the  respondents  to  oppose  the  Commis 
We  believe  that  the  Judge's  action  suggests  prejudgment  of  the  merits 
in  a  way  which  adversely  affects  the  Commission's  ability  to  resolve 
this  case.  The  Subcommittee  further  believes  that  the  Judge,  in  acting 
on  his  own  motion,  followed  a  course  that  is  not  appropriate  to  his 
supposedly  impartial  role. 

3.  Conclusions 

(1)  The  Ex.ron  case  illustrates  the  difficulties  of  deciding  a  massive, 
complex  antitrust  case  in  an  administrative  forum.  Xeither  the  Ad- 
ministrative Law  Judge  nor  the  Commission  has  effective  power  to 
obtain  necessary  information  efficiently  in  the  course  of  such  litigation. 
It  is  likely  that  the  action  would  proceed  with  fewer  delays  in  a  Fed- 
eral district  court. 

(2)  It  is  doubtful  that  trial  will  commence  before  1985,  particularly 
if  there  is  no  change  in  the  resistance  by  the  oil  companies. 

(3)  The  respondents  have  taken  full  advantage  of  their  ability  to 
file  dilatory  pretrial  motions.  If  they  continue  to  do  so,  they  will  to 
that  degree  delay  the  eventual  decision,  possibly  for  decades. 

4-  Recommendations 

It  is  our  opinion  that  the  tactics  in  the  Exxon  case  will  emerge  in 
any  major  antitrust  action  by  the  Federal  Trade  Commission  and  per- 
haps in  smaller  cases.  The  "cereal  case"  (against  Kellogg,  General 
Mills,  General  Foods  and  Quaker  Oats)  95  and  the  American  Medical 
Association  96  are  especially  likely  to  encounter  tactics  like  those  used 
by  Exxon.  We  believe  that  the  Commission  is  entirely  correct  in  bring- 
ing cases  that  cover  a  whole  range  of  possibly  anti-competitive  prac- 
tices within  an  entire  industry.  We  regret  that  this  policy  may  be 
severely  hampered  by  the  structure  and  rules  of  the  Federal  Trade 
Commission. 

Therefore  we  recommend  that  the  Congress  consider  legislation 
which  would  permit  the  Federal  Trade  Commission  to  file  its  anti- 
trust cases  in  Federal  district  court.  Filing  in  Federal  district  court 
would  allow  procedural  and  pretrial  motions  to  be  decided  in  one 


M  Federal  Trade  Commission.  Rules  of  Practice.  1 8.83,  16  CFR  |8.33.  The  Com- 
mission reeentlv  proposed  new  discover*-  rules  which  eliminate  this  "voluntary  methods" 
requirement.  41  F.R.  2170.°,  (Mav  2*.  1970). 

96  Docket  No.   SSS3.  The  complaint  was  Issued  In  1972  and  trial  he?an  In  April.  1970. 

96  Docket  No.  9004.  The  complaint  was  Issued  on  December  22,  1975. 
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forum,  the  district  court,  rather  than  by  the  Administrative  Law 
Judge,  then  the  Commission,  and,  third,  a  Federal  Court  of  Appeals 
via  judicial  review.  The  Commission's  dual  role  as  prosecutor  and 
judge  would  be  eliminated.  The  difficulty  of  conducting  complex  pre- 
trial discovery  would  be  reduced  because  of  the  availability  of  mean- 
ingful sanctions  in  the  district  court.  The  Subcommittee  believes  that 
such  legislation  would  substantially  improve  the  ability  of  the  Fed- 
eral Trade  Commission  to  carry  out  its  Congressional  mandate. 

Meanwhile,  we  recommend  that  the  Commission  undertake  rule 
changes  to  resolve  the  issues  in  the  Exxon  case  as  rapidly  as  possible. 
As  its  Rules  of  Practice,  which  were  designed  for  small  antitrust 
cases,  may  be  inadequate  for  resolving  industrywide  actions,  the 
Commission  should  consider  other  Rules  of  Procedure  for  exceptional 
cases.  If  the  Commission  believes  that  its  statutory  powers  are  not 
sufficient  to  expedite  this  litigation,  it  should  so  inform  the  Congress 
and  should  recommend  corrective  legislation. 

B.    SELECTING   PRIORITIES   FOR   CONSUMER  PROTECTION THE   NEED  FOR  A 

BETTER   SYSTEM 

We  have  noted  above  that  the  Federal  Trade  Commission  formerly 
concentrated  its  limited  resources  on  cases  of  modest  economic  scope.97 
Prior  to  the  passage  of  the  Magnuson-Moss  Warranty-Federal  Trade 
Commission  Improvement  Act,98  the  major  method  used  by  the  Bureau 
of  Consumer  Protection  to  enforce  the  Federal  Trade  Commission 
Act  was  to  bring  a  complaint  against  the  alleged  individual  violator. 
Since  the  passage  of  the  Magnuson-Moss  Act,  there  is  an  indication 
that  the  specifically  affirmed  power  to  engage  in  "rulemaking"  will  be 
a  more  major,  if  not  the  dominant,  method  of  enforcing  the  Federal 
Trade  Commission's  mandate  to  protect  consumers.  In  a  statement 
to  the  Subcommittee  on  Oversight  and  Investigations,  Chairman 
Calvin  Collier  noted  that  "the  Act  has  prompted  the  Commission  to 
shift  substantial  resources  away  from  case-by-case  adjudication  and 
into  rulemaking."  99 

Undoubtedly,  rulemaking  will  enhance  the  Commission's  effective- 
ness. First,  the  Commission  may  use  its  resources  to  make  rules  for 
an  entire  industry  or  consumer  problem  in  a  single  rulemaking  pro- 
ceeding rather  than  bring  a  number  of  cases  against  individual  of- 
fenders. Second,  by  making  general  rules,  the  Commission  may  pro- 
vide better  guidance  for  vendors  than  when  it  adjudicates  only 
specific  cases.100 

An  important  decision  which  the  Commission  must  addresses  the 
extent  of  the  use  of  rulemaking.  However,  the  critical  question  at 
present,  whatever  enforcement  method  is  used,  is  the  choice  of  target 
industries  and  consumer  problems.  For  this  choice,  the  Commission 
has  not  yet  developed  a  systematic  approach. 

Historically,  the  Bureau  of  Consumer  Protection's  selection  of 
possible  cases  or  areas  for  investigation  has  favored  two  methods: 

(1)  The  mailbag"  approach,  that  is,  reliance  upon  letters  from 
the  public,  from  industry  and  from  the  Congress. 


97  See  sources  cited  in  note  16,  supra. 

espnb.  L.  93-637,  15  U.S.C.  2301.  approved  January  4,  1975. 

«»  Testimony  of  Calvin  J.  Collier,  Chairman,  Federal  Trade  Commission,  Hearings  supra 

n°i(»lee,Sect1lon  TTT(C)   of  this  Chapter,  infra,  for  a  discussion  of  the  rulemaking  versus 
adjudication  in  the  land  sales  and  vocational  schools  programs. 
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(2)  A  self-starting  approach,  perhaps  based  on  research  or  the 
persona]  knowledge  of  staff  members. 

The  Commission's  procedure  for  beginning  an  investigation  is  rela- 
tively simple.  The  first  step  is  the  issuance  of  ;i  Memorandum  Initiat- 
ing an  Investigation  (Mil)  by  an  Assistanl  Director  of  the  Bureau 
of  Consumer  Protection  or  by  a  Regional  Director.101  An  investiga- 
tion in  this  stage  is  known  as  a  "Preliminary  Investigation.'-  It  is  an 
informal  evaluation  of  the  desirability  of  a  full  investigation.  Often, 
an  Mil  follows  the  suggestion  of  a  stall  attorney  that  a  particular 
investigat  ion  is  warranted. 

If  the  preliminary  investigation  indicates  that  a  subject  deserves 
investigation,  a  "formal  investigation"  (or  "seven-digit  investiga- 
tion") may  be  opened.  "Seven-digit"  refers  to  a  file  number  with  seven 
digits  assigned  to  the  matter.  A  seven-digit  investigation  is  launched 
also  at  the  discretion  of  an  Assistant  Director  in  the  Bureau  of  Con- 
sumer Protection  or  a  Regional  Director.102  At  this  point  normally  an 
"investigational  subpoena"  is  issued  by  the  Assistant  Director  or  Re- 
gional Director103  for  documents  or  testimony.  The  Commissioners 
themselves  first  become  aware  of  the  proposed  formal  investigation 
when  someone  objects.  A  motion  to  quash  the  investigational  sub- 
poena must  be  ruled  upon  by  the  Commission  itself.104 

1.  Recent  changes  in  resource  allocation 

The  Commission  has  introduced  certain  changes  in  its  planning  pro- 
cedures which  seem  constructive.  The  first  consists  of  program  budget- 
ing and  a  requirement  that  manpower  and  other  operating  costs  be 
estimated  when  a  complaint  is  recommended.105  This  process  should 
provide  useful  information  on  the  deployment  of  staff  resources  for 
review  by  Commissioners,  the  Executive  Director,  the  Bureau  Di- 
rectors, and  Assistant  Directors. 

A  second  change  was  creation  in  January,  1976,  of  an  Evaluation 
Committee  in  the  Bureau  of  Consumer  Protection,  under  direction  of 
a  Division  of  Evaluation.108  The  memorandum  which  created  the  Di- 
vision of  Evaluation  described  its  functions  as  follows : 

The  purpose  of  creating  a  Division  of  Evaluation  was  to  ensure  that,  on  an  in- 
dividual case  basis  as  well  as  program-wide,  consumer  protection  matters  are 
generating  the  greatest  possible  consumer  benefits  relative  to  costs. 

The  Division's  functions  will  include  developing  new  programs,  monitoring 
exist imr  programs,  and  analyzing  the  effectiveness  of  completed  programs.  These 
activities  should  provide  information  crucial  for  the  development  of  long-term 
planning  capabilities  and  for  the  strengthening  of  the  Consumer  Protection  Mis- 
sion through  the  institutionalization  of  cost/benefit  and  resource-use  analysis 
where  appropriate  at  every  major  stage  of  program  development  and  execution.197 


ioi  pursuant  to  delegated  authority  under  Section  2.1,  Procedures  and  Rules,  Federal 
Trade  Commission. 

102  m. 

ice  pursuant  to  the  delegation  of  authority  in  Section  2.7(a)  of  the  Federal  Trade 
Commission  Ruins.  16  CFR  Part  2. 

i°*  Section    2.7fM    of  the   Federal   Trade  Commission   Rules,    in   CFR   Part   2. 

105  See  Federal  Trade  Commission  response  to  question  49,  Subcommittee  questionnaire 
Of  Juno.  107.".    r Subcommittee  flies]. 

10a  The  Bureau  of  Competition  has  had  an  Assistant  Director  for  Evaluation  for  several 
years. 

107  Memorandum  to  Staff  of  the  Bureau  of  Consumer  Protection  and  Regional  Offices, 
Federal  Trade  Commission,  from  Joan  Z.  Bernstein.  Director.  February  24.  1976.  at  3.  The 
Evaluation  Committee  consists  of  seven  members:  the  As«lstnnt  Director  for  Evaluation, 
the  Deputy  Araintant  Director  for  Evaluation,  the  Deputy  Director  of  t>  e  Bureau,  the 
Assistant  to  the  Bureau  Director,  and  three  by  rotation  (an  economist,  a  Bure-iu  Assistant 
Director  and  a  Regional  Director). 
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2.  Use  of  regional  office  resources  in  consumer  protection 

A  significant  portion  of  the  staff  resources  of  the  Bureau  of  Con- 
sumer Protection  is  located  in  the  11  Commission  Regional  Offices  108 
and  one  "Field  Station."  109  These  offices  currently  have  390  of  the 
1,678  employees  of  the  Commission  110  and  during  fiscal  19TG.  they 
spent  approximately  40  percent  of  the  resources  of  the  Bureau  of  Con- 
sumer Protection.111  Therefore  any  discussion  of  the  proper  use  of  re- 
sources in  the  Bureau  of  Consumer  Protection  must  recognize  the 
importance  of  the  staff  resources  in  the  Regional  Offices. 

Since  the  founding  of  the  Federal  Trade  Commission,  Regional 
Office  employees  usually  have  served  only  as  investigators  for  the 
Bureaus,  primarily  the  Bureau  of  Consumer  Protection.  As  a  result, 
the  Regional  staffs  did  not  develop  the  expertise  necessary  to  prepare 
cases. 

In  the  early  1970's,  the  Regional  Offices  were  given  authority  to 
originate  investigations,  to  issue  investigational  subpoenas,  and  to 
recommend  complaints  directly  to  the  Commission.  They  were  further 
encouraged  to  expand  their  activities  into  Bureau  of  Competition 
matters.  As  the  Regional  Offices  have  begun  to  extend  their  duties, 
however,  the  Commission  has  not  been  clear  about  what  they  are  sup- 
posed to  do.  As  most  Regional  Offices  have  concentrated  on  rather 
local  matters,  the  economic  effects  are  limited.  Some  Regional  Offices 
have  begun  to  investigate  cases  of  national  scope,112  to  a  limited 
extent. 

Coupled  to  this  lack  of  direction  for  the  Regional  Offices  is  the  Com- 
mission's failure  to  address  the  single  most  important  question  con- 
cerning their  operation:  How  large  should  they  be  in  relation  to  the 
total  Commission  staff  ?  The  Subcommittee  finds  that  a  disproportion- 
ate amount  of  Bureau  of  Consumer  Protection  resources  may  be  con- 
centrated in  the  Regional  Offices  and  these  resources  are  often  spent 
on  matters  of  relatively  minor  economic  consequence.118 

In  an  attempt  to  restructure  the  relationship  of  the  Regional  Offices 
to  the  Bureaus,  Chairman  Lewis  Engman,  on  December  31,  1975, 
abolished  the  position  of  Assistant  Executive  Director  for  Regional 
Operations.  This  official's  function  had  been  to  coordinate  and  approve 
all  Regional  Office  matters  for  submission  to  the  Commission.  As  a 
result  of  this  change,  the  Regional  Offices  report  to  Program  Directors 
on  the  Bureau  staff  and  ultimately  to  the  Bureau  Directors.  Perhaps 
this  new  system  will  help  to  coordinate  Bureau  priorities  with  Regional 


los  Atlanta.  Boston,  Chicago,  Cleveland,  Dallas,  Denver,  Los  Angeles,  New  York,  San 
Francisco.  Seattle,  and  Washington,  D.C.  m  _  ,     _in    .___ 

100  Honolulu.  A  second  field  station  in  Kansas  Citv  was  closed  as  of  July  16.  197T>. 

110  Staff  telephone  conversation  with  Jack  Duggan,  Assistant  to  the  Executive  Director, 
Federal  Trade  Commission.  Sept.  1.  1976.  „  ^.       .  v     _ 

m  Federal  Trade  Commission.  Program  Budget  Justification  to  Congress,  fiscal  lear 
1977.  at  5  (1976  Resource  estimates).  „  »***%.  wi«t,+ 

i"The  Seattle  Regional  Office  was  criticized  for  an  investigation  of  the  house  plant 
Industry.  Federal  Trade  Commission  Investigation  of  the  Nursery  and  House  Plant  Industry 
Hearing*  Before  the  Subcomm.  on  Federal  Spending  Practice*.  Efficiency  and  Open  Govern- 
ment of  the  Sen.  Comm.  on  Government  Operations,  94th  Cong.,  2d  Seas.,  December  4, 
1975.  and  March  4.  1976.  ^  ,  n,*™^™. . 

™  The  Subcommittee  Intends  no  criticism  of  the  Regional  Office  employees  themselves, 
they  operate  within  the  system  which  the  Commission  has  created. 
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Office  activities.  In  any  event,  the  Commission  must  still  decide  what 
proportion  of  its  resources  should  be  in  Regional  Offices.  It  must 
ermine  in  its  judgment  where  these  resources  can  be  deployed  mo 

lively. 
Our  concern  with  the  effective  use  of  these  resources  is  consonant 
with  the  analysis  by  the  Commission's  Office  of  Policy  Planning  and 
Evaluation,  a  semi-annual  critique  of  present  programs.  In  its  Jan- 
uary 1976  analysis  of  the  Bureau  of  Consumer  Protection,  it  bore 
down  on  Regional  Office  plans  and  policies:  e.g.  regarding  the  Ad- 
vertising Monitoring  and  Substantiation  Program,  the  Office 
commented  that : 

Approximately  30  percent  of  the  resources  usage  in  this  program  has  been 
used  by  the  regional  offices  to  prosecute  cases  of  dubious  public  interest.114 

As  to  Affirmative  Disclosure  of  Material  Product  Information,  the 
Office  noted  that : 

No  Regional  Office  activities  were  expressely  planned  for  this  program ;  none- 
theless, there  is  a  raft  of  cases  and  investigations."* 

Overcommitment  of  resources  was  a  problem  in  at  least  one  area: 
Textile,  Wool  and  Fur  Labeling.  The  Office  found  that: 

Resource  usage  is  runing  about  forty  percent  over  the  plan  approved  by  the 
Commission  [for  the  program].  If  the  Commission's  resource  allocation  decisions 
are  to  have  any  meaning  a  serious  effort  must  be  made  in  the  regional  offices  to 
reduce  expenditures  here.11* 

3.  Future  planning  and  priorities 

The  most  serious  deficiency  in  the  Bureau  of  Consumer  Protection's 
resource  allocation  is  its  failure  to  plan  where  future  resources  should 
be  placed.  The  Commission  apparently  believes  that  there  are  no  indus- 
tries or  consumer  protection  problems  which  are  not  now  under  con- 
sideration. In  response  to  the  Subcommittee's  question,  the  Commission 
stated  that: 

The  Commission  is  constantly  on  the  alert  for  remediable  consumer  protection 
problems.  As  quickly  as  it  is  able  to  identify  those  problems,  it  addresses  them. 
Accordingly,  there  is  no  backlog  or  inventory  of  problems  of  which  the  Commis- 
sion Is  aware,  which  it  feels  can  solve,  and  which  are  not  being  addressed.117 

It  is  not  clear  that  the  Commission  has  any  data  upon  which  to 
base  its  conclusion.  In  rc-ponse  to  our  question.  "How  does  the  Federal 
Trade  Commission  assemble  a  data  base  for  determining  what  areas 
or  industries  not  now  being  reviewed  are  most  likely  to  have  consumer 
protection  problems?"  the  Commission  said  that  it  ''does  not  assemble 
what  could  be  referred  to  as  a  data  base''.118  Even  if  the  Commission 
is  aware  of  every  consumer  protection  problem,  it  does  not  appear  to 
have  any  systematic  method  for  both  determining  the  relative  im- 
portance of  these  problems  and  for  ensuring  that  its  commitment  of 
staff  resources  reflects  these  priorities.  It  is  therefore  unable  to  plan 
realistically  so  as  to  direct  available  stalT  to  investigate  practices 
which  the  Commission  believes  should  receive  prompt  attention. 


u4  Federal  Trade  Commission,  Program  Budget  Mid-Year  Review,  January,  1976,  Vol.  IT. 
Program  101.  at  4. 

L's  ML,  Program  111.  at  7. 

"•/d..  Program  M04,  at  1. 

117  Letter  to  Honorable  John  E.  Moss,  Chairman,  Subcommittee  on  Oversight  and  In- 
vestigations from  Calvin  J.  Collier,  Chairman.  Federal  Trade  Commission,  June  9,  1976, 
reprinted  In  Hearings,  supra  note  45,  at  644-.">l. 

"»  Jrf. 
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The  result  is  that  individual  staff  professionals  may  generate  new 
investigations  without  knowledge  of  the  Commission's  true  priorities. 
These  ideas  may  actually  match  the  priority  list.  The  investigator 
must  show  that  its  possible  benefits  outweigh  the  investigation's  costs. 
Such  ideas  usually  are  evaluated  with  respect  to  other  current  pro- 
posals, but  are  not  measured  against  project  that  are  possibly  more 
important  for  future  programs  because  the  Commission  has  failed  to 
determine  what  its  future  emphasis  should  be. 

Because,  they  are  primarily  occupied  with  local  situations,  the 
Regional  Offices,  though  they  depend  on  Program  Directors  in  Wash- 
ington to  allocate  staff  for  each  program,  cannot  in  actuality,  transfer 
staff  from  one  to  another  priority  without  advance  preparation. 

The  Commission  should  seek  to  develop  a  sj^stem  that  will  define 
future  priorities,  so  as  to  identify  projects  of  which  will  receive  the 
first  call  on  available  resources.  It  would  perhaps  be  helpful  to  conduct 
periodic,  surveys  of  consumers  to  obtain  data  for  such  plans  and  as  a 
basis  for  priorities.119 

^.  Recommendations 

(1)  The  Commission  should  determine  which  specific  areas,  indus- 
tries, or  problems  warrant  future  emphasis.  The  Commission  should 
permit  no  significant  commitment  of  staff  to  any  but  planned  activi- 
ties. It  should  require  proposals  for  new  investigations  to  conform  to 
accepted  future  priorities. 

(2)  The  Commission  should  convert  the  resources  of  its  Eegional 
Offices  to  operations  in  major  consumer  protection  areas  which  war- 
rant the  most  attention. 

(3)  The  Commission  should  delineate  clearly  the  future  role  of  the 
Eegional  Offices.  Their  major  functions  should  be  liaison  and  coopera- 
tion with  State  and  local  consumer  protection  agencies  and  citizens 
groups  as  well  as  initiation  of  administrative  cases  when,  and  only 
when,  those  cases  are  rated  significant  in  the  scale  of  Commission 
priorities. 

C.   THE   CHOICE  BETWEEN  ADJUDICATION   AND   TRADE   REGULATION   RULES 

Section  5  of  the  Federal  Trade  Commission  Act 120  prohibits  "un- 
fair methods  of  competition"  and  "unfair  and  deceptive  acts  and 
practices"  and  describes  the  manner  by  which  the  Commission  en- 
forces violations  of  this  section.  These  adjudicative  proceedings  are 
similar  to  a  judicial  proceeding:  upon  issuance  of  a  complaint,  the 
parties  have  a  right  to  appear  at  a  hearing,  and,  after  weighing  evi- 
dence and  argument,  the  Commission  issues  an  order.  Under  Section  5, 
respondents  may  challenge  a  final  Commission  order  in  the  United 
States  Court  of  Appeals.  In  addition  to  adjudication,  the  Commission 
has  defined  its  policy  of  consumer  protection  by  isuing  Trade  Eegula- 
tion  Eules.  A  Trade  Eegulation  Eule  defines  industry-wide  acts  or 
practices  which  are  unfair  or  deceptive.  It  forbids  such  acts,  which 
affect  an  entire  industry,  with  the  same  force  as  a  Commission  order  or 
a  statute. 


119  Id.  One  such  survey  was  considered  In  1973  but  was  never  carried  out  because  of 
lack  of  money  and  concerns  about  Its  usefulness. 
130  15   U.S.C.  45. 
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In  1963,  the  Commission  issued  its  first  Trade  Regulation  Rule.  It 
applied  to  the,  advertising  and  labeling  of  sleeping-hags.1-1  In  1071, 
the  Commission's  authority  to  issue  industrywide  rule-  was  chal- 
lenged. The  test  case  concerned  gasoline  octane  ratings.  In  1973,  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  upheld 
the  Commision's  authority  to  issue  the  octane  rule  and  other  TRi. 
On  January  4,  1975,  the  Magnuson-Moss  Warranty-Federal  Trade 
Commission  Improvement  Act.1-'3  Title  II,  affirmed  the  authority  of 
the  Commission  to  act  by  Trade  Regulation  Rule.  The  Ad  also  sets 
new  procedures  for  the  Commission  in  such  proceedings. 

The  Commission's  decision  whether  lo  proceed  by  case  or  with  a 
trade  regulation  rule  necessarily  depends  on  many  factors,  including 
the  incidence  of  the  past  violations,  the  effectiveness  of  a  rule,  and 
prior  adjudications,  Review  of  its  activities  in  consumer  protection 
indicates,  however,  that  the  Commission  has  not  assigned  to  rule- 
making resources  sufficient  to  ensure  that  substantive  regulation  rules 
are  issued  as  quickly  as  possible.124  Instead,  the  Commission  has  con- 
tinued to  employ  administrative  action  for  certain  consumer  protec- 
tion cases,  an  uneconomic  use  of  stall  resources. 

Its  actions  on  vocational  schools  and  land  sales  programs  demon- 
strate the  liaws  in  this  policy,  as  the  following  tables  indicate. 


i»16  CFR  400. 

u*  Xational  Petroleum  Refiners  Association  v.  FTC,  340  F.  Supp.  1343  (D.D.C.  1972), 
aff'd.  482  F.2d  762  (D.C.  Cir.  1973),  cert,  denied,  415  U.S.  951  (1974). 

"s  pub.  L.  93-637,  15  U.S.C.  2301. 

134  The  Commission  has  been  criticized  for  extensive  delays  in  rulemaking.  See  Hearings 
on  the  Federal  Trade  Commission  Before  the  Subcomm.  on  Consumer  Protection  and 
Finance  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  March  20,  1976. 
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In  the  vocational  schools  program,  rulemaking  proceedings  have 
been  pending  since  August,  1974.  Nevertheless,  tne  Commission  has 
continued  to  open  investigations  (both  preliminary  and  formal) 
and  has  continued  to  issue  complaints  and  approve  consent  orders. 
Undoubtedly,  these  enforcement  activities  have  discouraged  the  of- 
fending practices.  Nonetheless,  suet  continuing  diversion  of  staff 
resources  retards  the  rulemaking  proceeding. 

In  its  January  19TG  review,  the  Office  of  Policy  Planning  and 
Evaluation  commented  on  the  vocational  schools  program  thai  : 

[a]ctual  accomplishments  have  fallen  far  short  of  plan,  which  included  final 
promulgation  Of  the  'l'lilt  for  this  year.  (Jiving  the  most  generous  Interpretation 

possible   to   the  staff  time  reports,   only   26  percent   of  the   time  spent    in   this 
ram    has   gone    to    rulemaking.    Only    about    i)   percent    of   recorded    time   has 
been  spent  by  the  Bureau  on  rulemaking.  The  remaining  74  percent  has  gone 
to  litigation.1-7.  .  . 

As  yet,  no  rulemaking  is  pending  on  land  sales.  But  the  Office  of 
Policy  Planning  and  Evaluation  has  recommended  that  a  rule  would 
be  much  more  effective,  stating  in  January  19TC  that 

[u]nfortunately,  Bureau  resources  are  almost  exclusively  devoted  to  the  selec- 
tion and  litigation  of  cases  appropriate  for  consumer  redress.  Litigation  has 
proved  a  costly  method  of  achieving  the  wanted  objective  ....  [ajlthough 
rulemaking  was  planned,  the  Bureau  now  claims  that  it  has  no  time  for  it, 
due  to  the  tremendous  efforts  being  devoted  to  litigation.  We  do  not  see  how 
the  Commission  will  ever  get  out  of  the  land  sales  business  if  the  Bureau 
continues  to  use  the  current  strategy.  Of  course,  aside  from  the  terrific  costs, 
that  strategy  is  often  hampered  by   the  insolvency  of  the  firm  investigated.1^ 

The  policy  planners  believe  that  a  rule  requiring  disclosures  in 
the  land  sales  area  would  be  cost-eiTective  and  would  prevent  many 
frauds,  and  reduce  consumer  complaints.  Mark  F.  Grady,  Acting 
Director  of  the  Office  of  Policy  Planning  and  Evaluation  testified 
before  the  Subcommittee  that: 

We  thought  that  many  of  these  cases  seek  to  redress  harm  that  could  have 
been  prevented  if  the  circumstances  were  merely  disclosed  to  consumers  prior 
to  the  time  that  they  entered  into  the  contract.  To  the  extent  that  here  could 
be  a  better  disclosure  which  might  be  required  by  a  rulemaking,  then  the  oc- 
casion for  litigation  would  be  reduced. 

As  a  consequence,  our  recommendation  was  that  rulemaking  be  given 
priority  even  if  it  would  require  some  present  reduction  in  the  number  of 
cast's.11"9 

The  Commission  has  testified  that  administrative  cases  on  land 
sale-  serve  a  orO0d  purpose.  Chairman  Collier  told  the  Subcommittee 
that : 

I  think  some  of  those  cases  involve  situations  where  a  rule  which  has  a 
prospective  effect  just  simply  won*t  achieve  everything  Congress  may  have 
intended  us  to  achieve  with  the  redress  authority,  for  example,  in  a  situation 
where  the  law  is  neither  mysterious  nor  unclear  would  it  be  unfair  to  invoke 
it  in  a  particular  case.  This  would  occur  if  we  only  rely  on  putting  out  a  new 
rule.  I  think  that  would  simply  be  an  instance  of  the  Commission  doing  exclu- 
sively on  a  prospective  basis  that  which  Congress  indicated  in  this  legislation 
should  not  be  restricted  to  only  prospective  efforts.  And  1  think  that  may 
account  for  the  number  of  individual  matters  that  happen  to  be  pending  in 
the  land  sales  area  in  particular.  Losses  to  consumers  are  not  insignificant, 
the  rules  of  law  are  not  all  that  complex  and  individual  cases  may  be  the  best 
way  to  remedy  problems  in  that  industry  as  well  as  to  do  individual  justice.1*' 

J-r  Id.,  Program  J02,  at  1.  (Footnotes  omitted.) 

™  Id..  Program  J04.  at  1. 

1M  IlraritKjx.  supra  note  45,  at  641. 

180  Id.  at  640-41. 
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We  agree  that,  in  certain  circumstances,  administrative  cases  are 
useful  in  achieving  consumer  redress  in  fraudulent  land  sales.  How- 
ever, the  Commission  should  give  serious  consideration  to  the  develop- 
ment of  a  rule.  The  Commission  should  further  consider  whether 
continued  occupation  with  adjudicating  individual  cases  will  deny 
staff  the  time  and  opportunity  to  develop  a  rule. 

We  agree  with  Commissioner  Paul  Rand  Dixon,  then  Acting 
Chairman,  who  wrote  to  Congressman  Rosenthal,  Chairman  of  the 
House  Government  Operations  Subcommittee  on  Commerce,  Con- 
sumer and  Monetary  Affairs  on  March  10,  1976,  that: 

Rulemaking  allows  clear  enunciation  of  agency  policy  and  fair  warning  of 
the  consequences  to  be  imposed  on  individual  conduct  on  an  industrywide  basis. 
In  this  way,  it  minimizes  the  uncertainty  fostered  by  a  case-by-case  approach. 
Use  of  agency  rulemaking  is  also  advantageous  in  that  it  limits  the  scope  of 
litigation  by  more  clearly  prescribing  the  behavior  of  regulatory  subjects.131 

Recommendations 

(1)  The  Commission  should  declare  a  moratorium  on  new  adminis- 
trative cases  or  investigations  in  the  vocational  schools  area  until 
the  proposed  rules  are  either  issued  or  withdrawn. 

(2)  The  Commission  should  direct  the  Bureau  of  Consumer  Pro- 
tection to  analyze  the  possible  effectiveness  of  a  disclosure  rule  in  the 
land  sales  area. 

(3)  If  the  Commission  issues  a  proposed  rule  on  land  sales,  it 
should  direct  that  new  administrative  cases  and  investigations  in  the 
field  be  limited  to  situations  where  consumer  harm  is  significant  and 
where  the  financial  status  of  the  alleged  violator  indicates  that  con- 
sumer redress  will  be  possible. 

(4)  The  Commission  should  assess  other  areas  where  rulemaking 
has  been  delayed  to  determine  whether  delays  have  been  caused  by 
the  continued  opening  of  new  cases.  It  should  order  a  moratorium 
on  new  cases  where  appropriate. 

D.    OBSTACLES   TO   INFORMATION — THE   LINE-OF-BTJSINESS   PROGRAM 

Section  6(b)  of  the  Federal  Trade  Commission  Act132  provides  in- 
vestigatory powers  for  the  Federal  Trade  Commission.  It  grants  to  the 
Commission  authority : 

To  require,  by  general  or  special  orders,  corporations  engaged  in  com- 
merce, ...  to  file  with  the  commission  in  such  form  as  the  commission  may  pre- 
scribe annual  or  special,  or  both  annual  and  special,  reports  or  answers  in 
writing  to  specific  questions,  furnishing  to  the  commission  such  information  as 
it  may  require  as  to  the  organization,  business,  conduct,  practices,  management, 
and  relation  to  other  corporations,  partnerships,  and  individuals  of  the  respec- 
tive corporations  filing  such  reports  or  answers  in  writing.  .  .  . 

The  gathering  of  information  as  contemplated  by  the  Congress  in 
enacting  Section  6  is  essential  to  the  Commission's  ability  to  discharge 
its  duties.  Trade  data  are  needed  for  the  Commission  to  fulfill  its  anti- 
trust and  consumer  protection  responsibilities  and  to  provide  a  sound 
base  for  analyzing  trends  and  projecting  plans.  In  the  past,  the  Com- 
mission has  been  frustrated  in  its  information-gathering  function, 


131  Letter  to  Honorable  Benjamin  S.  Rosenthal.  Chairman,  Subeomm.  on  Commerce. 
Consumer  and  Monetary  Affairs,  House  Comm.  on  Government  Operations,  from  Paul 
Rand   Dixon.   Acting  Chairman,  Federal  Trade  Commission,  March  10,  1976. 

132  15  U.S.C  46. 
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cither  through  dilatory  tactics  by  respondents  or  by  a  Lack  of  enforce- 
ment power-  sufficient  to  acquire  critical  information.  The  Commis- 
sion's Line-of-Business  reporting  program  illustrates  the  potential 
for  extended  delays. 

The  Line-of-Business  program  seeks  to  gather  sales  and  profit  in- 
formation from  major  manufacturing  companies  product -by-product . 
Such  information  helps  to  identify  Less  competitive  industries  as  prime 
targets  for  antitrust  actions.  The  program  also  collects  data  on  ex- 
penditures for  advertising  and  research  by  industries.  Such  data, 
in    aggregate,    may    help    new    competitors    to    enter    markets    and 

encourage  older  firms  to  expand  where  demand  is  strong  and  profits 

high.  The  data  can  be  useful  also  to  economic  analysis  and  investors 
in  common  stock-. 

The  Line-of-Business  program  has  been  the  object  of  intense  con- 
troversy and  criticism  among  business  lenders  since  its  initiation  in 
1973.  However,  the  program  was  specifically  authorized  by  both 
Houses  of  Congress  in  a  1973  appropriations  bill.189  Moreover,  the 
Commission  regards  the  program  as  critical.  Chairman  Collier  told 
the  Subcommittee  in  March,  1976,  that : 

We  have  also  moved  forward  with  the  line  of  business  reporting  program, 
which  we  regard  as  one  of  onr  most  important  efforts.  This  vital  program  will 
eventually  provide  regularly  published  aggregate  data  which  should  be  of  signi- 
ficant assistance  in  formulating  general  economic  policy,  both  public  and 
private.154 

Comments  on  the  Commission's  enforcement  authority  are  perti- 
nent to  this  issue.  Prior  to  enactment  of  the  Magnuson-Moss  War- 
ranty-Federal Trade  Commission  Improvement  Act,135  the  Commis- 
sion did  not  have  independent  authority  to  institute  proceedings  to 
enforce  its  own  process.  It  could  onhT  request  the  Department  of  Jus- 
tice to  initiate  proceedings.  The  Attorney  General  was  responsible  for 
the  prosecution.  Since  January  4,  1975.  the  effective  date  of  the  Mag- 
feuson-Moss  Act.  the  Commission  has  had  the  right  to  institute  and 
prosecute  summary  proceedings  to  enforce  subpoenas  and  Section  0(b) 
orders  demanding  information,  although  the  Department  of  Justice 
still  retains  sole  responsibility  for  civil  penalty  actions  in  the  event  of 
noncompliance  with  these  orders.  (Section  10  of  the  Federal  Trade 
Commission  Art 136  provides  such  civil  penalties  for  noncompliance 
jrith  section  0(b)  requirements  for  annual  or  special  reports.  A  cor- 
poration can  be  held  liable  in  the  sum  of  $100  a  day  for  noncompliance 
if  it  fails  to  file  the  required  report  at  the  time  fixed  by  the  Commission 
and  that  failure  continues  for  30  days  after  notice  of  default.) 

After  review  and  clearance  by  the  General  Accounting  Office,  the 
Commission  sent  the  first  Line-of-Business  questionnaires  on  Au- 
gust 1 5,  1074,  to  345  of  the  country's  largest  manufacturing  firms.  This 
survey  covered  information  based  on  Fiscal  Year  1073  for  210  manu- 
facturing and  9  nonmanufacturing  categories.  Companies  were  given 
UK)  days  to  complete  and  return  their  questionnaires.  Of  the  345  ad- 
dressed, 228  companies  filed  the  questionnaires;  117  did  not. 

Pnb.  L.  93-563. 

***  H carina*,  xitnra  nojn  4.",  at  548. 
385  Pub.  L.  93-637. 

138 1."  u.s.c.  no. 
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In  1975,  the  Commission  brought  suit  against  106  of  the  117.  On 
their  part,  108  companies  brought  actions  to  enjoin  enforcement  of  the 
order,  14  in  Delaware  and  94  in  the  Southern  District  of  New  York. 
Their  actions  forced  the  Commission  to  litigate  the  same  issues  in 
different  courts,  no  small  burden  on  its  staff. 

In  due  course,  the  Commission  requested  1974  data  and  again  was 
challenged :  276  companies  of  the  more  than  400  questioned  now  seek 
to  enjoin  enforcement  of  the  Commission's  order:  49  in  Delaware  and 
227  in  New  York. 

In  addition,  because  many  companies  not  in  compliance  with  the  1974 
Line-of -Business  order  were  not  subject  to  pre-enforcement  litigation, 
the  Commission  had  to  initiate  its  own  enforcement  proceedings.  As  it 
was  already  involved  in  litigation  in  two  different  courts,  the  Com- 
mission decided  to  proceed  against  all  those  in  default  on  the  1974 
orders  in  the  District  of  Columbia,  where  the  reports  are  due,  and 
where  the  claims  arise. 

Because  of  the  burden  of  litigation  on  the  same  issues  in  three  dif- 
ferent courts,  the  Commission  decided  on  April  20,  1976,  to  withdraw 
its  orders  against  those  who  had  not  complied  with  the  1973  Line-of- 
Business  form,  but  to  seek  enforcement  of  the  more  comprehensive 
1974  form.  On  May  12,  1976,  such  enforcement  proceedings  were 
brought  in  the  District  of  Columbia. 

This  litigation  is  still  pending.  This  situation  illustrates  how  the 
Federal  Trade  Commission  can  be  delayed  if  not  totally  frustrated  in 
its  efforts  to  obtain  information  which  is  vital  to  carrying  out  its 
statutory  mandates. 

This  problem  was  acknowledged  by  Commission  Chairman  Collier 
who  has  stated  that : 

The  number  and  burden  of  pre-enforcement  ehanllenges  to  the  Commission's 
compulsory  process  has  increased  dramatically  in  recent  years.  These  problems 
are  exacerbated  when  a  number  of  companies  challenge  essentially  identical 
process  in  different  courts.137 

It  is  clear  that  new  legislation  is  needed  to  revise  procedures  by 
which  the  Commission  enforces  its  subpoenas  and  other  orders  for 
economic  and  special  reports.  The  Subcommittee  recommends  legisla- 
tion similar  to  that  now  pending  before  the  Congress,  Senate  Bill 
642. 

The  recommended  legislation  would  provide  several  changes  in  the 
existing  process : 

(1)  It  would  limit  the  issues  in  pre-enforcement  suits  to  the  serious 
issues  at  the  heart  of  the  Commission  process ; 

(2)  It  would  make  penalties,  in  amounts  sufficient  to  deter  frivolous 
challenges,  applicable  to  both  subpoenas  and  other  Commission  orders; 

(3)  It  would  confine  petitions  for  review  of  final  Commission  orders 
to  the  United  States  Court  of  Appeals  in  the  circuit  where  a  re- 
spondent resides  or  maintains  his  principal  place  of  business; 

(4)  It  would  require  the  Commission's  issuance  of  a  formal  notice 
of  default,  and  notice  of  intent  to  collect  penalties,  before  permitting 
a  court  challenge  to  the  Commission's  process. 


137  Hearings  Before  the  Subcomm.  on  Consumer  Protection  and  Finance  of  the  House 
Comm.  on  Interstate  and  Foreign  Commerce,  March  20,  1976,  at  1-12. 
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Conclusion 

The  Federal  Trade  Commission  must  obtain  necessary  information 
on  a  timely  basis  in  order  to  carry  out  its  law  enforcement  and  regu- 
latory functions.  The  opposition  to  the  Line-of-Business  program  is 
characteristic  of  the  many  methods  of  frustrating  the  Commission's 
information-gathering  function.  We  believe  that  legislation,  similar 
to  that  contained  in  the  proposed  Federal  Trade  Commission  Amend- 
ments bill  (S.  642)  now  before  the  House  Committee  on  Interstate  and 
Foreign  Commerce,  is  needed.  Such  legislation  can  significantly  reduce 
solely  dilatory  challenges  to  the  Commission's  compulsory  process 
while  retaining  sufficient  protection  to  parties  who  object  in  gooa  faith 
with  legitimate  reasons  for  noncompliance. 

E.    INADEQUATE    USE   OF   INJUNCTIONS 

Effective  implementation  of  the  Federal  Trade  Commission's  man- 
dates often  requires  that  it  be  able  to  react  quickly  to  prevent  viola- 
tions of  the  Federal  Trade  Commission  Act  or  the  Clayton  Act.  For 
example,  if  the  Commission  discovers  an  advertisement  which  appears 
to  violate  the  Federal  Trade  Commission  Act.  an  administrative 
action  against  the  alleged  offender  may  often  take  longer  than  the 
advertising  campaign.  Therefore,  a  cease-and-desist  order,  while  it 
would  prohibit  future  similar  advertisements,  would  not  prevent  the 
offensive  advertisement  itself.  If  a  merger  is  proposed  which  may 
violate  the  Clayton  Act  by  substantially  reducing  competition,  by  the 
time  an  administrative  action  has  been  completed,  the  merger  will 
probably  be  consummated  and  the  companies  will  have  been  operating 
together  for  some  time.  Although  the  Commission  could  order  a 
divestiture  if  it  finds  a  Clayton  Act  violation,  it  will  be  much  more 
difficult  to  dissect  the  merged  corpus. 

Recognizing  this  need,  the  Congress  enacted  on  November  16.  lOTH. 
an  amendment  to  Section  13  of  the  Federal  Trade  Commission  Act 
which  substantially  broadened  the  authority  of  the  Commission  to  seek 
temporary  restraining  orders,  preliminary  injunctions,  and  perma- 
nent injunctions.138  Formerly,  the  Commission  had  been  limited  to 
seeking  injunctions  for  false  advertising  of  food,  drugs,  medical  de- 
vices or  cosmetics.139  The  new  Section  13  of  the  Act  allows  the  Com- 
mission to  seek  an  injunction  in  a  Federal  district  court  whenever  it 
has  reason  to  believe  that  any  statute  under  its  jurisdiction  is  being 
violated  or  is  about  to  be  violated.1"10 


l3s  This  amendment  was  part  of  the  Trans-Alaska  Pipeline  Authorization  Act,  Pub.  L. 
93-153,  87  Stat.  591  and  was  contained  In  Section  408  of  the  Act 

138  Previously  Section  13  had  related  only  to  suspected  violations  of  Section  12  of  the 
Federal  Trade  Commission  Act. 

140  Section  13(b)   of  the  Federal  Trade  Commission  Act  now  reads  as  follows: 

■Whenever  the  Commission  has  reason  to  believe — 

(1)  that  any  person,  partnership,  or  corporation  is  engaged  in,  or  is  about  to 
engage  in.  the  dissemination  or  the  causing  of  the  dissemination  of  any  advertisement 
in  violation  of  section  12.  and 

(2)  that  the  enjoining  thereof  pending  the  Issuance  of  a  complaint  by  the  Com- 
mission under  section  5.  and  until  such  complaint  is  dismissed  by  the  Commission 
or  set  aside  by  the  court  on  review  or  the  order  of  the  Commission  to  cease  and  desist 
made  thereon  has  become  final  within  the  meaning  of  section  5,  would  be  to  the 
interest  of  the  public. 

the  Commission  by  any  of  its  attorneys  designated  by  it  for  such  purpose  may  bring  suit 
in  a  disrricr  court  of  the  United  States  or  in  the  United  States  court  of  any  Territory.  t<> 
enjoin  the  dissemination  or  the  causing  of  the  dissemination  of  such  advertisement, 
proper  showing  a  temporary  injunction  or  restraining  order  shall  be  granted  without  bond. 
Any  BUCh  suit  shall  be  brought  In  the  district  in  which  such  person,  partnership,  or 
corporation  resides  or  transacts  business. 
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Despite  early  expectations  that  it  would  use  this  authority  "aggres- 
sively," the  Commission  lias  failed  to  exercise  this  new  power  suffi- 
ciently. Several  court  decisions  have  interpreted  the  new  authority 
narrowly  and,  we  believe,  inconsistently  with  Congressional  intent. 
However,  the  Commission  has  failed  to  employ  its  injunction  powers 
further  in  an  effort  to  counter  the  unfavorable  court  decisions. 

Shortly  after  the  amendment  was  passed,  the  Commission  set  up  a 
task  force  to  develop  guidelines  for  the  use  of  the  new  injunction  au- 
thority.141 The  task  force,  on  December  21,  1973,  recommended  that 
injunctions  be  sought  where  the  injury  was  clear,  the  legal  theory  was 
not  novel,  and  the  issuance  of  an  administrative  complaint  on  the  type 
of  violation  had  not  been  sufficient  to  halt  the  challenged  practice  in 
the  past.142  A  major  recommendation  of  the  task  force  was  that  "[t]he 
general  policy  of  the  Commission  should  be  to  use  the  injunction  au- 
thority aggressively.  Except  as  indicated  by  the  other,  more  specific 
guidelines,  the  presumption  should  be  in  favor  of  seeking  injunctions 
in  every  case  within  the  limits  of  Commission  resources."  143  Despite 
the  task  force's  recommendation  that  the  injunction  power  be  used 
"aggressively,"  as  of  September  1,  1976  (almost  3  years  after  enact- 
ment of  its  broadened  authority),  the  Commission  has  attempted  to 
obtain  an  injunction  under  new  Section  13(b)  of  the  FTC  Act  only 
seven  times.144 

We  believe  that  the  court  decision  in  one  major  suit,  FTC  v.  Simeon 
Management  Corp.,  145  is  inconsistent  with  the  Congressional  intent 
in  Section  13(b).  That  decision  has  severely  and  unduly  inhibited  the 
Commission's  use  of  its  injunction  power.  The  remedy  awaits  further 
judicial  decision  or  Congressional  action. 

In  the  Simeon,  case  the  Commission  sought  to  enjoin  Simeon  from 
advertising  representations  of  a  weight  reduction  program  which  in- 
cluded treatment  with  a  drug  which  had  not  been  approved  by  the 
Food  and  Drug  Administration.  The  Commission  alleged  that  the 
advertisements  were  false  and  deceptive  because  the  advertisements 
asserted  that  the  treatment  was  safe  while  proof  of  the  drug's  safety 
was  absent.  Also  the  advertisements  failed  to  state  that  the  treatment 
was  based  on  injection  of  a  drug  which  was  not  recognized  as  safe  or 
effective. 

The  district  court  declined  to  issue  the  injunction  on  the  basis  that 
the  Commission  failed  to  establish  a  strong  likelihood  of  success  in  the 
administrative  proceeding  on  the  facts  alleged  and  the  Ninth  Circuit 
Court  of  Appeals  affirmed  the  decision.  Both  courts  used  a  traditional 
equity  standard  for  deciding  on  the  injunction :  likelihood  of  success 
and  irreparability  of  harm. 

141  Chairman  Engman  suggested  the  creation  of  a  task  force  in  his  memorandum  to  the 
Commission  on  November  23,  1973.  The  action  was  approved  by  the  Commission  on  Decem- 
ber 4,  1073.  The  task  force  was  under  the  direction  of  the  General  Counsel  (now  Chair- 
man), Calvin  J.  Collier,  and  consisted  of  members  from  the  operating  bureaus,  Regional 
Offices,  and  the  Office  of  Policy  Planning  and  Evaluation. 

142  Memorandum  to  the  Federal  Trade  Commission  from  Task  Force  on  Injunction 
Guidelines.  December  21.  1973,  at  7-8  [Subcommittee  files]. 

143 Id.  at  7  (footnote  omitted). 

144  See  letter,  supra  note  117.  at  response  to  Queestion  D.  Ilcarinqs  supra  note  45,  at 
647-49.  The  seventh  injunction  action  was  filed  on  August  6.  1070  in  FTC  v.  Food  Town 
Stores,  Inc.  The  District  Court  denied  the  injunction  but  the  Court  of  Appeals  reversed 
the  District  Court  or,  August  11,  3  076..  FTC  v.  Food  Town  Stores,  Inc.,  1976-1  Trade 
Cases  §  61.031    I  4;li  Clr.   1070K 

i«391  F.Su;>i-.  697  (N.D.  Cal.  1975).  affd.  532  F.2d  70S  (9th  Cir.  1976). 
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Such  a  standard  was  expressly  rejected  by  the  Congress  when  the 
\  power  was  granted.  The  conference  report  stated: 

The  Intent  is  to  maintain  tne  statutory  or  "public  Interest"  Btandard  which 
Is  now  applicable,  and  not  to  Impose  the  traditional  "equity"  Btandard  of  Irrep- 
arable damage,  probability  of  success  on  the  merits,  and  thai  the  balance  of 
les  favors  the  petitioner.  Tins  bitter  standard  derives  from  common  law  and 
is  Inappropriate  for  the  Implementation  of  a  Federal  statute  by  Independent 
regulatory  agency  where  the  standards  of  the  public  Interest  measure  the  pro- 
priety and  the  need  for  injunctive  relief.1'9 

The  imposition  of  such  a  standard  would,  in  the  opinion  the  Sub- 
committee,147 make  it  unduly  difficult  for  the  Commission  to  obtain 

injunctions.  The  more  appropriate  test  is  the  "public  interest"  stand- 
ard  with  the  courts  giving  great  deference  to  the   Commission's 

judgment  on  the  need  for  an  injunction.  The  language  of  the  Simeon 
decision  and  the  standard  which  it  imposed  appears  to  have  reduced 

the  incentive  of  the  Federal  Trade  Commission  to  seek  injunctions. 

A  second  judicial  interpretation  which  appears  inconsistent  with 
the  Congressional  intent  relates  to  the  availability  of  injunctive  relief 
when  monetary  injury  to  consumers  is  alleged.  The  broad  language 
of  the  amendment  to  Section  13  as  well  as  the  rejection  of  the  tradi- 
tional equity  standard  indicates  that  an  injunction  was  to  be  granted 
where  monetary  injury  was  likely.  Regrettably,  on  those  few  occasions 
when  the  Commission  has  sought  injunctions  "[w]here  purely  monc- 
tary  injury  has  been  alleged  {e.g..  Idea  Research  and  Development), 
the  Commission  has  not  been  generally  successful,  and  this  is  prob- 
ably the  type  of  case  which  the  courts  will  scrutinize  most  closely.*' 148 
As  the  Commission  has  not  attempted  to  modify  unfavorable  judicial 
opinions  by  aggressively  seeking  injunctions  in  a  variety  of  situations, 
it  has  failed  to  exploit  a  power  which  could  benefit  both  consumers 
and  honest  businessmen. 

Recom  m  e  ndations 

(1)  The  Commission  should  file  injunction  petitions  in  all  appro- 
priate cases  in  order  to  obtain  court  decisions  which  recognize  the 
Congressional  intent  in  enacting  new  Section  13(b). 

(2)  If  it  becomes  clear  that  the  Federal  courts  will  continue  to 
misinterpret  the  legislative  history  and  to  apply  the  Simeon  standards 
in  Section  13(b)  cases,  the  Commission  should  recommend,  and  the 
Congress  should  enact  clarifying  language.  Injunctions  should  be 
Hi-anted  whenever  the  Commission's  belief  that  the  law  has  been 
violated  (or  is  about  to  be  violated)  is  reasonable  and  the  courts  should 
generally  defer  to  that  judgment. 

F.    NATURAL    GAS    RESERVES    INVESTIGATION 

The  "natural  o-as  reserves'-  investigation  149  at  the  Federal  Trade 
Commission  is  significant  for  several  reasons.  First,  it  demonstrates 


"•H.  R.  Rep.  No.  03-024.  03d  Conjr..  1st  Sess.,  31  (1073). 

u7T.otter.  supju,  note  117.  at  response  to  Question  D.  Hearings,  supra  note  -J.",  at  H4S. 

149  The  Suhcommittpe  on  Oversight  find  Investigations  has  boon  ccnerallv  concerned. 
since  the  hocrlnnlnc:  of  the  04Ui  Congress,  with  the  issue  oe  the  nation's  supply  "f  • 
eras.  Several  1nvps;i<:ations  have  hoen  conducted  of  various  aspects  of  this  matter,  tfcp 
tnarv  Staff  Report  Conrerninq  Delays  in  Natural  Has  Production  h"  Citiea  Service 
Oil  Company,  Natural  Gas  Supplies:  Declininn  Deliverahiiltv  at  Garden  Oity,  T.a.  ;  Xatural 
Gas  Supplies:  Declining  Delirerability  at  Bastian  Ban  Field,  La.:  Mobil  Oil  Gnypnra- 
tion:  Failure  to  Deliver  Natural  Gas  to  the  Interstate  Market;  Natural  Gas  Supplies 
Hearings.  Vols.   I.  II.  Ill   [hereinafter  cited  as  Natural  Gas  Hearings]. 
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how  large  corporations  can  delay  an  investigation  by  refusing  to  pro- 
vide information.  Second,  it  illustrates  how  FTC  procedures  are 
disturbed  when  one  Bureau  ventures  beyond  its  areas  of  competence 
in  commenting  upon  a  recommended  complaint.  And  third,  it  reflects  a 
flaw  in  the  Commission's  rules  on  ex  parte  communications  (contacts 
with  one  side  in  a  controversy)  with  the  Commissioners  which  impairs 
the  Commission's  image  of  impartiality. 

The  Federal  Trade  Commission's  investigation  of  the  natural  gas 
reserves  reporting  system  began  in  late  1970  at  the  suggestion  of  Sena- 
tor Philip  A.  Hart.'150  Senator  Hart  suggested  that  the  Commission's 
investigation  focus  on  whether  there  was  any  withholding  of  informa- 
tion regarding  new  gas  supplies  and  whether  any  gas  producers  were 
violating  Section  5  of  the  Federal  Trade  Commission  Act.  After  a  pre- 
liminary investigation  and  a  series  of  depositions,  the  Commission 
issued  a  subpoena  to  11  major  oil  companies  on  November  24, 1971.  All 
11  moved  to  quash  the  subpoena.  Their  motions  were  denied  by  the 
Commission  on  June  27, 1972. 

Eventually,  4  of  the  11  companies  151  responded  to  the  subpoena 
with  internal  gas  reserve  documents.  The  Federal  Trade  Commission 
sought  court  enforcement  of  the  subpoena  to  the  other  7  companies 
but  the  issue  remains  unresolved  to  date.152 

On  the  basis  of  data  submitted  by  the  4  companies  and  an  extensive 
staff  investigation  which  included  interviews  with  members  of  the 
American  Gas  Association  (the  trade  association  which  compiles  natu- 
ral gas  reserve  statistics),  the  staff  of  the  Bureau  of  Competition  rec- 
ommended to  the  Commission  that  a  complaint  be  issued  against  the 
11  companies  and  the  American  Gas  Association  (AG A)  ,153 

The  staff  recommendation  that  a  complaint  be  issued  was  based  on 
its  conclusion  that  "the  AGA  reserve  reporting  procedures  are  tanta- 
mount to  collusive  price  rigging."  154  The  staff's  theory  of  the  com- 
plaint was  based  upon  the  fact  that  the  amount  of  natural  gas  reserves 
is  a  component  in  the  regulated  rates  as  set  by  the  Federal  Power  Com- 
mission. The  price  of  gas  varies  inversely  with  those  reserves.  The  staff 
felt  that  because  the  gas  producers  and  the  American  Gas  Association 
are  the  only  source  of  information  on  reserves  for  the  Federal  Power 
Commission  and  have  an  incentive  to  lower  those  reserve  figures  in 
order  to  obtain  a  higher  price,  the  system  was  a  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act  which  prohibits  "unfair  methods 
of  competition  in  or  affecting  commerce." 

150  Senator  Hart's  letter  was  dated  September  1,  1970. 

161  For  a  further  discussion  of  the  natural  gas  reserves  controversy,  see  Chapter  10  of 
this  report,  supra,  Federal  Power  Commission.  Gulf  Oil  responded  in  November,  1972.  with 
12,000  documents  ;  Union  Oil  Company  responded  in  March.  1973.  with  15.000  documents  ; 
Continental  Oil  Company  responded  in  June,  1973,  with  36,000  documents  ;  and  Pennzoil 
responded  in  November,  1973,  with  15.000  documents. 

152  Judge  Hart  of  the  District  of  Columbia  District  Court  filed  an  order  on  March  22, 
1974,  adopting  a  modified  version  of  the  subpoena  as  proposed  by  respondents.  The  D.  C. 
Court  of  Appeals  affirmed  this  order  in  part  and  reversed  it  in  part.  (FTC  v.  Texaco,  et  al., 
517  F.2d  137,  D.C.  Cir.  1975).  On  February  8,  1976,  the  Court  of  Appeals  vacated  its 
earlier  order  and  ordered  a  rehearing  en  banc,  which  took  place  on  April  19.  1976. 

153  The  Bureau  of  Competition  staff's  initial  complaint  recommendation  was  dated  March 
25,  1975.  It  was  concurred  in  by  the  Director  of  the  Bureau  of  Competition  and  trans- 
mit tod  to  the  Commission  on  May  30,  1975. 

15i  Memorandum  to  Federal  Trade  Commission  from  Theodore  L.  Lytle,  Jr.,  John  M. 
Sipple,  Jr.,  Robert  B.  Greenbaum,  Roger  B.  Pool  and  James  V.  Dick,  Attorneys.  Bureau 
of  Competit'on,  FTC,  March  25,  1975.  at  4.  The  entire  memorandum  is  reprinted  in 
Natural  Gas  Hearings,  supra  note  149.  Vol.  I,  at  12. 
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On  June  9, 1975,  the  Subcommittee  on  Oversight  and  [investigations 
beard  testimony  from  two  Commission  stall"  attorneys158  concerning 
the  Bureau  of  Competition's  recommendation  that  a  complaint  be 
issued.  The  stall'  explained  the  importance  of  reserve  figures  thusly: 

Mr.  Lemov.  [Subcommittee  Chief  Counsel]  Now,  what  Is  a  reserve  addition? 
Mr.  Lytle.  a  reserve  addition  Is,  very  roughly,  the  sum  of  all  new  discoveries 

within  a  year,  the  new  reservoir  discoveries,  extensions,  and  positive  revisions; 

in  other  words,  the  amount  of  reserve  discovered  In  a  given  year. 

Mr.  Lemov.  "Reserve  additions"  is  how  much  new  gas  they  find  in  a  given 
year? 

Mr.  Lytle.  That  is  right. 

Mr.  LEMOV.  That  is  a  pretty  Important  concept,  isn't  it,  reserve  additions? 

Mr.  LYTLE.  It  is  the  most  important  factor  in  the  Federal  Power  Commission 
cost-base  pricing. 

Mr.  LEMOV.  The  most  important  factor  in  the  Federal  Power  Commission's 
Betting  of  wellhead  gas  prices? 

Mr.  LYTLE.  That  is  right. 

Mr.  LEMOV.  Of  course,  those  prices  are  prices  to  the  pipeline  for  purchase  at  the 
wellhead  ? 

Mr.  Lytle.  In  interstate  commerce;  that  is  correct. 

Mr.  Lemov.  That  price  gets  passed  along  to  the  ultimate  consumer  by  the  pipe- 
line ;  isn't  that  correct? 

Mr.  Lytle.  That  is  right. 

Mr.  Lemov.  The  Federal  Power  Commission  price  based  on  reserve  additions 
has  great  impact  on  the  price  that  the  consumer  pays  for  gas  to  heat  his  home 
or  run  his  factory  :  isn't  that  right? 

Mr.  Lytle.  Yes  ;  it  has  a  substantial  effect.156 

In  response  to  questioning,  the  Commission  staff  attorneys  indicated 
that  the  natural  gas  reserve  figures  compiled  by  the  American  Gas 
Association  were  deficient  in  accuracy : 

Mr.  Lemov.  .  .  .  Has  your  investigation  come  to  any  conclusion  on  whether  the 
American  Gas  Association  figures  are  the  best  possible  figures? 

Mr.  Anderson.  Yes.  We  have  concluded  they  are  not.137 

The  problem  is  that  we  can't  categorically  say  and  we  do  not  say  that  we 
have  evidence  that  the  producers  systematically  manipulated  the  AGA  reporting 
system  so  as  to  orchestrate  a  dummied-up  shortage. 

*****  *  * 

On  the  other  hand,  we  were  able  on  the  basis  of  the  return  from  four  of  the 
companies  to  show  evidence  which  indicates  that  the  AGA  figures  were  badly 
out  of  whack  in  many  instances  when  you  compared  them  with  other  figures, 
of  which  confirmed  our  judgment  that  the  system  was  deficient  and  was  suscepti- 
ble to  manipulation.153 

******* 

The  Commission's  Bureau  of  Economics  opposed  the  issuance  of  a 
complaint  against  the  AGA  and  the  gas  producers.  Two  economists 
in  the  Bureau,  after  reviewing  the  complaint  memorandum,  prepared 
a  statement  to  the  Commission  dated  April  IT.  1975. 159  They  disputed 
the  evidence  compiled  by  the  Bureau  of  Competition  and  concluded 
that  "[examination  of  the  evidentiary  material  does  not  support  the 
charges  being  made  by  the  Bureau  of  Competition/'  ir,° 


155  Kenueth  C.  Anderson.  Assistant  Director,  Bureau  of  Competition  and  Theodore 
Lytle,  Jr.,  Staff  Attorney,  Bureau  of  Competition.  The  two  attorneys  testified  pursuant  to 
subpoenas  issued  by  the  Subcommittee. 

■ -1  Statural  Gas  Hearings,  supra  note  149,  Vol.  I  at  9. 

157  Id.  at  219. 

M  Id.   at  370. 

lTa  Memorandum  to  Federal  Trade  Commission  from  Joseph  Mulholland  and  Joanne 
Salop,  Economists,  Bureau  of  Economics,  ETC,  April  17,  197."),  reprinted  at  613,  Vol.  I. 
Natural  Gas  Hearings. 

Memorandum,  evpra  note  l~>'.>,  at  1,  Natural  Gas  Hearings,  V<  1.  1,  at  CIS. 


94 

Those  economists,  Dr.  Joseph  Mulholland  and  Dr.  Joanne  Salop, 
testified  (at  the  request  of  the  Minority)  before  the  Subcommittee  on 
June  26, 1975.  Their  prepared  statement  concluded  that : 

.  .  .  the  AG  A  investigation  has  unearthed  no  information  in  support  of  al- 
legations that  the  post-1967  downturn  in  reserves  is  a  statistical  contrivance 
of  the  AGA  and  its  producer  members.  (These  charges,  it  should  be  made  clear, 
are  not  part  of  the  Bureau  of  Competition's  proposed  complaint.)  Rather,  we 
feel  that  inferences  or  underreporting  drawn  from  the  Bureau  of  Competition's 
complaint  memos  are  based  on  incorrect  interpretations  of  the  testimonial  evi- 
dence and  invalid  statistical  comparisons.161 

Analysis  of  the  April  IT,  1975.  Bureau  of  Economics  memorandum 
indicates  that  the  economists  -were  attempting  to  challenge  the  legal 
sufficiency  of  the  evidence  supporting  the  complaint.  The  memorandum 
asserts  that  "[h]aving  established  the  incentives  of  the  producers  and 
the  link  between  the  AGA  reserve  statistics  and  the  wellhead  price 
of  natural  gas,  the  Bureau  of  Competition  must  go  on  to  establish  the 
fact  of  underreporting."  162  This  assertion  as  to  the  need  to  show 
underreporting  is  at  odds  with  the  Bureau  of  Competition's  state- 
ment that  it  was  charging  only  that  the  system  was  deficient,  unreli- 
able, and  misleading.  Moreover,  the  assertion  illustrates  that  the 
economists,  lacking  legal  training,  were  submitting  their  judgment  as 
to  the  amount  of  evidence  necessary  to  issue  a  Commission  complaint. 

The  memorandum  contains  analysis  of  all  evidence  presented  in  the 
Bureau  of  Competition's  complaint,  nonstatistical  as  well  as  statisti- 
cal. The  following  exchange  between  Congressman  Toby  Moffett  and 
Dr.  Mulholland  indicates  the  Subcommittee's  concerns  that  the  econo- 
mists were  venturing  a  legal  opinion : 

Mr.  Moffett.  .  .  .  Mr.  Mulholland,  there  is  a  great  deal  of  attention  focused 
on  the  debate  regarding  the  deregulation  of  natural  gas.  That  is  true,  isn't  it? 

Mr.  Mulholland.  Yes. 

Mr.  Moffett.  Would  it  be  fair  to  say  that  there  is  a  debate  within  your  agency 
on  the  matter,  that  there  are  differences  of  opinion? 

Mr.  Mulholland.  Yes. 

Mr.  Moffett.  You  are  basically  on  the  side  of  deregulation  whereas  the  people 
in  the  Bureau  of  Competition  favor  continued  regulation?  Would  that  be  a  fair 
general  statement? 

Mr.  Mulholland.  No,  I  can't  really  say  that. 

Mr.  Moffett.  You  have  testified  today  that  you  think  we  need  more  flexibility. 
How  flexible  would  you  like  the  pricing  system  to  be? 

Mr.  Mulholland.  Again,  just  talking  for  myself 

Mr.  Moffett.  That  is  all  I  want  to  know,  what  your  opinion  is. 

Mr.  Mulholland.  My  feeling  is  that  it  should  be  a  good  deal  more  flexible 
than  it  is. 

Mr.  Moffett.  There  are  people  in  the  FTC  who  think  it  should  not  be;  isn't 
that  correct? 

Mr.  Mulholland.  Yes;  but  within  the  Bureau  of  Economics,  also. 

Mr.  Moffett.  Fine.  Believe  me,  I  am  not  putting  that  down,  I  think  it  is  healthy 
to  have  differences  of  opinion  within  an  agency.  I  worked  in  a  Federal  agency 
before  and  I  think  that  debate  is  a  good  thing.  But,  as  far  as  your  role  in  this 
very  serious  matter,  you  have  argued  with  the  Bureau  of  Competition's  legal 
theory  and  I  think  the  chairman  has  pointed  that  out  very  well. 

Are  there  other  instances  when  you,  as  an  economist,  have  offered  an  opinion 
on  the  legal  theory  of  the  Bureau  of  Competition's  plans. 

Mr.  Mulholland.  No;  I  have  not.  I  would  like  to  point  out  that  I  did  not 
really  give  an  opinion  on  the  legal  theory  in  the  current  AGA  case  either. 


161  Natural  Gas  Ilearinqs,  Vol.  T.  at  600. 

103  Memorandum,  supra  note  159,  at  3,  Natural  Gas  Bearings,  Vol.  I  at  620   (emphasis 
added). 
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Mr.  Moffktt.  You  certainly  did.  You  arc  making  a  Judgment,  and  drawing  a 
conclusion  about  whether  or,  not  a  complaint  should  be  Hied,  if  that  is  do!  an 
opinion  on  legal  theory,  I  don't  know  what  is. 

Mr  Mulholland.  Mv  position  is  thai  a  number  of  allegations  were  made  in 
support  of  whatever  the  legal  theory  was  in  the  case,  our  job  really  was  to  look 
at  these  allegations,  in  particular  I  was  assigned  to  analyze  the  statistical  presen- 
tation. My  judgment  was  that  for  the  most  parr  the  statistical  presentations  did 
not  support  tiie  allegations  made  by  the  Bureau  <■{  Competition. 

Mr.  Moffett.  If  1  may  call  your  attention  to  the  April  16,  V.>Tr,.  memorandum 
fromScherer  Folsom  &  Glassman  to  the  Commission,  page  4  : 

"Public  Policy  Considerations.  We  feel  that  an  FTC  complaint  against  A.GA  and 
others  at  this  point  would  be  a  perverse  action  when  public  policy  considerations 
are  taken  into  account.  As  is  well  known,  there  ovists  presently  a  spirited  debate 
as  to  whether  or  not  natural  gas  regulation  should  be  continued  or  terminated. 
If  the  FTC  should  issue  a  complaint  at  this  point  it  would  surely  cloud  public 
policy  debate  on  regulation  which  is  presently  taking  place." 

In 'the  next  10  lines  the  point  is  explained  : 

"Supporters  of  continued  regulation  would  be  able  to  point  to  the  complaint  as 
proof  that  the  natural  gas  shortage  was  a  contrivance  of  the  producers.  In  an 
environment  where  major  gas  producers  are  under  serious  suspicion  of  engaging 
in  conspiratorial  behavior  the  chances  for  a  continuing  rational  debate  on  tbo 
Issue  of  deregulation  would  be  much  diminished.  The  result  might  be  continued 
FPC  regulation  into  the  distant  future." 

In  other  words,  your  Bureau  is  concerned  that  the  public  debate  may  be 
clouded.  You  demonstrate  that  your  concern  is  only  that  the  push  for  deregula- 
tion might  somehow  be  slowed.  That  to  me  indicates  that  the  Bureau  is  leaning 
toward  deregulation.  That  is  the  first  thing  I  am  trying  to  establish.  Xo.  1. 

Second,  you  injected  yourself  into  a  debate  over  legal  theory.  I  don't  have  any 
problem  with  a  difference  of  opinion  within  an  agency  so  long  as  you  are  speak- 
ing about  your  area  of  expertise.  But  here  you  are  clearly  injecting  yourselves 
into  a  debate  on  legal  theory.  You  are  obviously  concerned  that  this  complaint 
might  be  frivolous,  isn't  that  correct? 

Mr.  Mulholland.  Yes.163 

The  result  of  the  Bureau  of  Economies'  position  was  that  the  Bureau 
of  Competition  was  in  eiTect  forced  to  prove  its  legal  case  twice;  once 
at  the  staff  stage  and  once  at  trial,  if  held.  This  is  contrary  to  the 
statutory  scheme  of  the  Act.  Granted  the  usefulness  of  having  the 
Bureau  of  Economics  comment  upon  the  economic  aspects  of  a  pro- 
posed complaint,  the  Bureau  officials  here  commented  on  the  legal 
sufficiency  of  the  complaint,  apparently  based,  in  part  on  their  per- 
sonal desire  for  an  end  to  Federal  price  control  over  natural  gas.  Such 
comments  lie  outside  of  the  economists'  expertise  or  authority  and 
serve  only  to  delay  Commission  actions  to  enforce  the  law. 

The  Federal  Trade  Commission  was  thus  faced  with  a  major  decision 
during  the  summer  of  1975 :  whether  or  not  to  issue  a  complaint  against 
the  American  Gas  Association  and  the  11  major  gas  producers.  The 
considerations  were : 

(1)  A  direct  conflict  between  two  Bureaus  as  to  whether  a  complaint 
should  be  issued ; 

(2)  The  fact  that  the  Commission's  investigation  had  been  perceived 
as  inextricably  tied  to  the  developing  public  and  Congressional  debate 
over  .Federal  regulation  of  the  price  of  natural  gas. 

With  various  recommendations  in  hand,  the  Commissioners  in  June 
began  to  deliberate.  Ordinarily,  the  recommendation  of  a  complaint 
to  the  Commissioners  is  not  public.  The  prospective  respondents  were 
aware  that  the  Commissioners  were  considering  issuance  of  a  com- 
plaint because,  in  view  of  the  bearing  of  the  investigation  on  the  Con- 

183  Natural  Gas  Hearings,  Vol.  I  at  7-JS-40. 
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gressional  debate  on  natural  gas  price  regulation,  this  Subcommittee 
had  made  public  the  testimony  of  the  FTC  Bureaus. 

On  July  3,  1975,  Chairman  Lewis  Engman  met  with  two  of  the 
American  Gas  Association  attorneys,  Edward  Warren  and  Frederick 
Rowe,  at  their  request.164  Others  present  were  Robert  Liedquist,  Acting 
Director  of  the  Bureau  of  Competition  and  representatives  from  the 
Bureau  of  Economics,  the  General  Counsel's  Office,  and  the  Chair- 
man's staff.  Neither  Kenneth  Anderson,  the  Assistant  Director,  nor 
Terry  Lytle,  the  staff  attorney  most  familiar  with  the  AGA  case,  was 
there. 

At  this  meeting,  the  attorne3Ts  for  the  AGA  argued  that  a  complaint 
should  not  be  issued.  A  memorandum  describing  this  meeting  says : 

Mr.  Rowe  said  that  the  issuance  of  a  complaint  against  AGA  would  result 
in  years  of  cosily  and  wasteful  litigation  with  no  assurance  that  the  staffs 
objective  would  be  reached.  Mr.  Rowe  raised  the  possibility  of  non-formal,  non- 
litigation  action  which  might  achieve  many  of  the  objectives  of  the  staff.  A 
formal  complaint  proceeding,  Mr.  Rowe  argued,  would  publicly  pit  the  Bureau 
of  Competition  against  the  Bureau  of  Economics  which  would  not  be  in  the 
best  interest  of  the  public  or  the  Federal  Trade  Commission.  Mr.  Rowe  said 
the  Federal  Trade  Commission  should  not  go  into  such  a  proceeding  without 
exploring  other  possibilities  for  achieving  its  objectives."* 

The  Commission  later  indicated  that  such  a  meeting  prior  to  the 
issuance  of  a  complaint  is  not  unusual.  The  Commissioners  testified 
as  follows: 

Mr.  Rosenberg.  [Subcommittee  Counsel].  Is  this  kind  of  meeting  normally  held 
prior  to  decisions  on  proposed  complaints? 

Mr.  Collier.  Is  it  an  ordinary  procedure? 

Mr.  Rosenberg.  Yes. 

Mr.  Collier.  I  don't  know.  It  could  be  the  Commission  probably  take  their 
own  counsel  on  those  matters  and  may  approach  requests  in  different  ways. 
I  have  not  had  the  occasion  personally  to  confront  the  situation,  but  perhaps 
each  of  the  members  of  the  Commission  could  elaborate  on  the  question  whether 
this  is  an  ordinary  process  or  an  extraordinary  one. 

Mr.  Dixon.  It  has  been  my  policy,  since  1961  when  I  returned  to  the  Com- 
mission as  a  Commissioner,  to  have  an  open  door  policy.  I  find  the  best  thing 
a  Commissioner  can  carry  to  the  table  for  a  decision  is  as  much  information  as 
he  can  get. 

If  a  Commissioner  gets  all  of  his  information  filtered  through  the  staff,  it 
could  be  good  information,  but  it  could  be  so-called  bias  by  people.  So,  I  have 
always  welcomed  anyone  coming  into  my  office  on  any  matter  up  until  the  time 
a  matter  enters  adjudication.  After  that,  any  communications  must  be  made  on 
the  record. 

The  practice  Mr.  Rosenberg  has  described  is  not  unusual.  It  has  been  my  ex- 
perience that  most  Commissioners  are  receptive  to  listening  to  the  public,  in- 
cluding members  of  the  public  who  are  being  investigated  by  the  Commission. 

Mr.  Rosenberg.  Mr.  Dixon,  has  this  been  the  case  where  a  proposed  complaint 
is  pending  before  the  Commission  at  that  particular  point? 

Mr.  Dixon.  Yes,  when  staff  has  recommended  a  complaint  lint  the  Commission 
has  not  yet  voted  on  it.  I  sometimes  find  proposed  respondents  more  knowledge- 
able about  such  matters  than  I  am  individually.  How  they  find  things  out,  I 
don't  know,  but  I  find  they  sometimes  follow  well  what  is  going  on  inside  the 
Commission. 

Mr.  Ottinger.  Aren't  all  communications  concerning  a  pending  case  put  on  the 
record? 


164  A  full  discussion  of  this  mooting  is  contained  in  a  memorandum  to  the  file  from 
Margery  Smith,  Assistant  to  Chairman  Engman,  July  9,  1975,  reprinted  at  Hearings,  supra 
note  4.r>.  at  r>73-7r>. 

165  Memorandum,  sui>ra  note  164,  at  2  ;  Hearings,  supra  note  45.  at  574. 
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Mr.  Dixon.  No,  sir,  not  until  we  vote  a  formal  complaint,  If  it  was  we  Blight 
as  well  sit  out  on  Pennsylvania  Avenue  and  talk  to  opposing  counsel  because 
the  only  one  that  would  be  benefited  would  be  opposing  counsel. 

******* 
Mr.  Ottinoer.  I  would  like  to  express  my  opinion.  That  subjects  you  to  a  great 
deal  of  legitimate  criticism,  it  seems  to  me,  and  that  seems  to  be  causing  real 
problems.186 

On  July  29,  1975,  several  weeks  after  the  meeting  with  the  AGA 
attorneys,  the  Commission  by  a  4-0  vote  declined  to  issue  the  com- 
plaint. The  matter  was  returned  to  the  staff  for  further  investigation. 
For  this  purpose,  the  Commission  ordered  that  efforts  to  obtain  court 
enforcement  of  the  outstanding  subpoenas  be  continued.167  The  situ- 
ation as  of  April,  1976,  was  summarized  by  Harry  Garfield,  Assistant 
Director  of  the  Bureau  of  Competition,  in  his  testimony  before  the 
Subcommittee : 

The  case  at  present,  as  far  as  I  and  my  staff  are  concerned,  is  In  a  dormant 
stage.  The  Commission  has  declined  to  issue  the  complaint  that  was  recommended 
last  summer.  The  court  proceeding  for  enforcement  of  the  subpoenas  has  resulted 
in  a  determination  by  the  D.C.  Circuit  Court  upholding  the  District  Court  in 
effect  denying  our  right  to  obtain  the  basic  reserve  data  that  we  want,  at  least 
to  obtain  it  in  order  to  be  able  to  establish  that  there  was  in  fact  under-reporting. 

A  decision  was  rendered  last  August.  My  understanding  is  the  general  counsel 
filed  a  motion  for  reargument  before  the  D.C.  Circuit  Court.  That  motion  was 
granted  about  a  month  ago  and  the  reargument  will  take  place  next  Monday. 

At  the  present  time  there  is  nothing  that  my  staff  can  do.  We  are  not  in  a 
position  to  obtain  hard  reserve  data  from  the  companies.  I  have  a  single  staff 
attorney  on  the  case  at  this  present  time.  I  had  two  for  a  short  while  last  summer. 
One  of  them  was  hired  away  by  a  Congressional  committee. 

When  we  obtain  the  right,  assuming  that  we  get  a  favorable  decision,  and  the 
court  procedures  have  run  their  course,  we  will  staff  that  case  as  it  should  be 
started  and  we  will  go  and  obtain  that  information  and  see  if  we  can  satisfy 
the  Commission's  concerns  that  were  reflected  in  its  decision  last  summer  in 
declining  to  issue  the  complaints. 

Mr.  Ottinger.  If  the  decision  is  adverse,  will  you  be  making  a  recommendation 
to  Congress  for  a  change  in  the  law  to  adequately — is  that  the  subject  matter  of 
the  court,  whether  the  statute  as  it  presently  exists  permits  you  to  obtain  this 
information? 

Mr.  Garfield.  The  court  decision — the  general  counsel  really  should  at  least 
correct  me  if  I  am  wrong  on  this — the  court  decision  is  a  rather  complex  one. 
What  the  court  said  was  that  we  could  obtain  certain  data  as  to  actual  reserves 
from  the  companies,  but  that  we  could  not  use  that  information  to  establish  that 
there  was,  in  fact,  underreporting  because  we  were  estopped  to  do  so  by  a  prior 
determination  of  the  Federal  Power  Commission  which  accepted  the  data  that 
had  normally  been  furnished  by  the  AGA  to  the  Federal  Power  Commission  as 
being  adequate  for  the  FPC  purposes. 

That  is  a  technical  discussion  of  the  law  of  estoppel.  If  that  remains  the  law, 
I  will  certainly  be  recommending  that  we  at  least  consider  the  problems  that 
that  raises  for  a  law  enforcement  agency  where  a  determination  by  another 
agency  may,  in  effect,  stop  us  from  pursuing  our  obligations  to  enforce  the  anti- 
trust law."  lfl8 

Con  elusion 

The  Federal  Trade  Commission  lias  been  substantially  delayed  in 
its  investigation  by  the  refusal  of  seven  major  petroleum  companies  to 
comply  with  its  subpoena.  Because  the  Commissioners  apparently  were 
reluctant  to  decide  whether  or  not  a  complaint  should  be  issued  on  the 

190  Hearings,  supra  note  45,  at  575-76. 

187  See  note  152  supra. 

168  Hearings,  supra  note  45,  at  G21-22. 
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basis  of  partial  information,  the  gas  producers  have  succeeded  in  de- 
laying adjudication  of  important  issues  for  several  years. 

The  Commission's  inability  to  conclude  this  investigation  expedi- 
tiously is  a  consequence  of  its  lack  of  statutory  authority  to  compel 
persons  and  corporations  to  supply  necessary  data.169  As  the  penalties 
for  noncompliance  are  relatively  small  and  the  subject  of  the  investi- 
gation has  the  resources  and  ability  to  delay,  respondents^  have  prac- 
tical reasons  to  resist  investigation  for  as  long  as  possible  on  the 
assumption  that  they  may  gain  an  advantage  from  changing  circum- 
stances. 

Intervention  by  the  Bureau  of  Economics  on  a  legal  issue  outside 
its  field  of  competence,  in  effect,  obliged  the  Bureau  of  Competition  to 
litigate  its  case  before  the  Commission  while  issuance  of  the  complaint 
was  still  under  consideration. 

The  FTC  meeting  with  attorneys  for  the  American  Gas  Association 
on  July  3, 1975.  while  the  Commission  debated  the  pending  complaint, 
created  an  appearance  of,  and  the  potential  for,  improper  influence. 
The  Commission's  rules  on  such  ex  parte  communications  do  not  apply 
before  a  complaint  is  issued. 

Recommendations 

(1)  The  Congress  should  enact  S.  642  which  would  substantially 
increase  the  penalties  for  noncompliance  with  Commission  orders  com- 
pelling respondents  to  furnish  needed  information. 

(2)  The  Commission  should  direct  the  Bureau  of  Economics  to  re- 
frain from  comment  on  matters  outside  of  its  area. 

(3)  The  Commission  should  prohibit  ex  parte  communications  with 
Commissioners  while  a  recommended  complaint  from  a  Bureau  is 
pending  before  them. 

G.   CLEARANCE  TO  PRACTICE  BEFORE  THE  FEDERAL  TRADE  COMMISSION 

Many  regulatory  agencies  are  concerned  about  the  participation  by 
former  Commissioners  or  other  former  employees  in  proceedings  be- 
fore the  agency.  A  former  Commissioner  or  employee  may  have  ac- 
quired enough  knowledge  of  a  case  through  experience  in  the 
agency  to  hold  an  unfair  advantage  over  other  participants.  Knowl- 
edge of  an  internal  memorandum  which  discussed  the  trial  tactics 
of  the  agency's  attorneys  would  give  such  an  advantage.  Even  when 
there  may  be  no  actual  unfairness,  the  participation  of  a  former 
employee  could  create  the  impression  of  an  unfair  advantage. 

The  Federal  Trade  Commission's  addresses  these  concerns  in  its 
Rules  of  Practice.170  The  regulation  generally  prohibits  participation 

169  For  a  further  discussion  of  the  Commission's  data  gathering  difficulties,  see  Section 
III(D)  of  this  chapter,  supra. 

""Section  4.1(b),  Federal  Trade  Commission  Rules  of  Practice   (16  CFR  4.1(b)): 

(b)  Restrictions  as  to  former  members  and  employees.  (1)  Except  as  specifically 
authorized  by  the  Commission,  no  former  member  or  employe?  of  the  Commission 
shall  appear  as  attorney  or  counsel  or  otherwise  participate  through  any  form  of 
professional  consultation  or  assistance  in  any  proceeding  or  investigation,  formal  or 
informal,  which  was  pending  in  any  manner  in  the  Commission  while  such  former 
member  or  employee  served  with  the  Commission. 

(2)  In  cases  to  which  subparagraph  (1)  of  this  paragraph  is  applicable,  a  former 
member  or  employee  of  the  Commission  may  request  authorization  to  appear  to  partici- 
pate in  a  proceeding  or  investigation  by  filing  with  the  Srcrotary  of  the  Commission 
a  written  application  therefor,  disclosing  the  following  relevant  information  :  (i)  the 
nature  and  extent  of  the  former  member's  or  employee's  participation  in,  knowledge  of, 
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in  a  case  which  was  pending  daring  the  person's  employment,  bul 

mits  the  former  Commissioner  or  staff  member  to  petition   :' 
"clearance  to  practice".  The  petition  must  describe  the  former  em- 
ploye '  ss  to  non-public  document.-.171  The  Commission  may  give 
irance"  unless  it  determines  that  any  one  of  three  situation-  ei 

(1)  the  petitioner  "participated  personally  and  substantially  in  the 
proceeding  or  investigation"  while  at  the  Commission: 

(2)  the  petitioner  who  filed  during  the  first  year  alter  leaving  was 
"officially  responsible*'  for  the  case  during  the  last  year  at  the  Com- 
mission; or 

(3)  an  actual  or  apparent  impropriety  will  occur.172 

The  third  condition  above  has  proven  the  most  troublesome.  It  is 
difficult,  if  not  impossible,  to  create  a  definition  of  "apparent  im- 
propriety" which  will  cover  differing  factual  situations  and  afford 
sufficient  guidance.  The  Commission  is  faced  with  the  question  of 
-apparent  to  whom?" — a  member  of  the  bar?  a  current  Commk-ion 
employee?  the  Congress  or  a  member  of  the  public?  Opinions  differ 
on  what  appears  improper.  It  is  difficult  for  anyone  to  know  whether 
clearance  will  be  granted,  and  equally  difficult  for  Congress  and  the 
public  to  assess  the  Commission's  policy  on  former  employees. 

If  the  Commission  interprets  the  ''apparent  impropriety"  section 
narrowly  to  resolve  questions  in  favor  of  clearance,  its  procedures  may 
be  unfair.  If  it  interprets  "apparent  impropriety"  broadly,  to  restrict 
petitioners,  it  may  discourage  recruiting  of  talented  staff  members 
who  fear  that  they  may  not  be  able  to  appear  before  the  Commission 
if  eventually  they  enter  private  practice. 

An  example  of  the  considerations  in  applying  the  "apparent 
impropriety"  standard  was  the  petition  for  clearance  submitted  by 
Basil  J.  Mezines.  Mezines  was  employed  at  the  Commission  for  24 
years.  From  November  1970  until  his  termination  in  June  1973,  he 
was  Executive  Director.  The  Executive  Director 

.  .  .  is  the  chief  operating  official.  He  exercises  executive  and  administrative 
supervision  over  all  the  offices,  bureaus,  and  staff  of  the  Commission,  and,  in 
coordination  with  the  Office  of  Policy  Planning  and  Evaluation,  resolves  problems 
concerning  priorities  in  case  handling.173 

Mr.  Mezines  entered  private  law  practice  in  Washington.  D.C.  and 
on  August  10,  1974.  he  applied  to  the  Commission  for  permission  to 
appear   as   an   attorney   in  three   actions — Lustine    Chevrolet,   Inc., 

an. I  connect]  >n  with  the  proceeding  or  investigation  during  his  service  with  the  Com- 
mission:   iii>    whether  the  files  of  the  proceeding  or  Investigation  came  to 
Hon  :    (ill)   whether  he  was  employed  in  the  same  bureau,  division,  or  admin  1st  r 
unit  in  which   the  proceeding  or  investigation  is  or  has  hem  pending;    <iv)   w] 
he   worked    directly   or   in   close  association   with    Commis>ion   personnel   assigned    to 

eding  or  investigation  ;   (v)   whether  during  his  service  with  the  Co  mm  I 
he  was   engaged   in   any  matter  concorning  the  individual,   company,  or  industry  in- 
volved in  the  proceeding  or  investigation. 

«d  authorization  will  not  be  given  in  any  case   (i)  where  it    ; 
that  the  former  member  or  employee  during  his  service  with  the  Commission  partici- 
rsonally  and  substantially  in  the  proceeding  or  investigation,   or   .  p;,    where 
the  application  is  tiled  within  one  <  1)   year  after  termination  of  the  former 
or  employee's  service  with  the  Commission  and  it  appears  that  within  a 
one   (1)   year  prior  to  the  termination  of  his  service  the  former  member  or 
was  officially  responsible  for  the  proceeding  or  investigation.  In  other  < 
tion  will  be  given  where  the  Commission  is  satisfied  that  the  appearance  or  pai 
pation  will  not  involve  any  actual  or  app-irent  impropriety. 

(4  i    In  any  case  in  winch  a  former  member  or  employee  of  the  Commission  : 
bib-  n  from  appearing  or  participating  in  a  Commission  | 

or   h  : •■•  ices  shall    not   be  utilized  in  any  respect  in  such   D 

e  discussed   with  him   in  any  manner  by  any  par;:     •  A  <<r 

bnsli 

171  M.  at   2. 

«*/d.  at  .?. 

173  Organization  Manual,  Section  10.  Federal  Trade  Commission. 
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Rosenthal  Chevrolet  Company,  and  Peacock  Buick,  Inc. — known  as 
the  "D.C.  Automobile  Cases." 

It  was  acknowledged  that  Mezines  probably  saw  three  intra-agency 
memoranda  discussing  these  particular  cases  and  that  he  probably 
attended  the  meeting  of  the  Commission  at  which  it  voted  to  issue  the 
complaints.  At  such  meetings,  the  Commission  holds  candid  discussion 
of  issues  and  theories  as  they  decide  whether  the  facts  presented  are 
sufficient  to  give  them  ".  .  .  reason  to  believe  that  any  such  person, 
partnership,  or  corporation  has  been  or  is  using  any  unfair  method 
of  competition  or  unfair  or  deceptive  act  or  practice  in  or  affecting 
commerce.  .  .  ." 174 

The  Commission  decided  to  grant  clearance  to  Mezines  by  a  vote  of 
three  to  two  (Chairman  Engman  and  Commissioner  Hanford  dis- 
senting). Their  opinions  illustrate  different  concerns.  The  opinion  of 
the  Commission,  written  by  Commissioner  Nye,  concludes  that : 

If  we  believe  apparent  impropriety  is  involved  in  any  situation  In  which  the 
public  interest  could  be  in  any  way  threatened,  even  by  the  most  attenuated 
hypotheses,  we  would  simply  be  saying  that  former  employees  of  the  Commission 
may  never  practice  before  the  Commission.  Although  presumably  Congress  could 
enact  such  a  law  and  we  could  so  provide  by  rule,  there  is  little  cpiestion  that  the 
result  would  be  to  foreclose  large  numbers  of  attorneys  from  a  practice  they  well 
understand  and  at  which  they  are  most  competent.  We  believe  this  is  too  high 
a  price  for  attorneys  to  pay  in  consequence  of  their  choice  to  devote  a  part  of 
their  career  to  public  service.  Such  a  result,  we  are  convinced,  would  be  highly 
detrimental  to  the  public  interest.175 

Chairman  Engman,  in  his  dissenting  opinion,  expressed  a  contrary 
view  as  to  what  action  would  be  necessary  to  protect  the  public  inter- 
est. He  stated  that,  "The  Commission  has  a  duty  to  the  public  not  only 
to  assure  it  of  absolute  scrupulousness,  but  to  convince  it  of  that 
fact."176 

The  majority  gave  great  weight  to  the  effect  a  strict  standard  would 
have  upon  the  recruitment  and  retention  of  qualified  attorneys,  as  well 
as  its  burden  on  those  attorneys  after  their  departure  from  the  Com- 
mission. Though  Chairman  Engman  recognized  this  concern,  he  did 
not  concur  in  its  overriding  importance.  His  opinion  states : 

I  am  aware  that  a  strict  standard  of  conduct  could  create  some  hardship  for 
those  who  leave  the  Commission's  employ  and  wish  to  practice  before  it.  This 
hardship  may  fall  unevenly  in  that  some  employees  are  exposed  to  far  more  cases 
than  others.  In  fact,  those  such  as  the  applicant,  who  are  charged  with  greater 
responsibilities  while  in  the  government,  will  no  doubt  bear  the  greater  burden 
when  they  depart  for  private  practice — at  least  for  a  limited  period  of  time.  It 
is  arguable  therefore  that  a  strict  standard  could  impede  the  Commission's 
efforts  to  recruit  highly  qualified  persons,  especially  for  management  positions. 
I  have  always  placed  great  importance  on  the  continued  recruitment  of  able 
attorneys,  and  I  would  hope  that  a  standard  such  as  the  one  I  propose  would 
deter  no  one.  But  I  place  even  greater  importance  on  the  preservation  of  public 
trust  in  our  proceedings.  Moreover,  I  believe  that  professionals  who  wish  to  serve 
in  the  government  will  recognize  that  such  burdens  are  part  of  the  price  one  is 
expected  to  pay  for  the  privilege  of  public  service.177 

The  clearance  issue  was  the  subject  of  questions  at  the  Subcommit- 
tee's oversight  hearing  on  the  Federal  Trade  Commission  on  March  20, 
1976.  Responding  to^a  question  posed  by  Congressman  Jim  Santini, 
Commission  Chairman  Collier  noted  that : 


174  15  U  S  C    4.r> 

I-5  In    the'  Matter  of  the  Application  of  Basil  J.   Mezines,  Opinion  of  the  Commission 
(April  10.  1975).  at  5-6  [Subcommittee  flies].  ,*_«««    ,n-r>       •  a 

™  Id.,  Dissenting  Opinion  of  Chairman  Lewis  A.  Engman,   (April  10,  19 < 5),  at  4. 
™  Id.  at  4-5. 
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Mv  mend  comment  is  that  Invariably,  no  matter  how  hard  one  trlea  to  take 
eare  of  this  and  describe  this  in  the  rotes  of  practice,  often  these  mattershave  to 

bome  down  to  the  BpeciflC  facts  in  a  particular  matter.  This  ts  because  the >OVer- 

all  guidance  which  each  Commissioner  has  to  operate  onder  Is  a  standard  mat 
It  no  more  specific  than  "the  appearance  of  impropriety." 

Pursuant  to  that  standard,  the  Commission  has  tried  to  Indicate  the  factual 
information  that  it  feels  would  he  useful  to  know  and  which  the  applicant  must 
provide  in  order  for  the  Commission  to  make  a  judgment  on  a  standard  which 
Ultimately  is  that  generalized.  .       .    .      ,  ., ,    fl    f 

Bo  in  connection  with  your  general  question,  it  is  always  possible  that  a  trer:- 
eril  rules  change  could  provide  hetter  guidance  hut.  as  in  so  many  other  areas, 
it  is  the  application  of  a  specific  fact  to  some  general  standard  that  is  going  to 
produce  over  time  a  hetter  understanding  of  what  the  Commission  is  doing,  and 
a  hetter  opportunity  for  the  Commission  to  be  accountable  to  the  Congress  and 
to  the  public. 

It  Is  one  of  the  most  complex  areas  I  have  seen  involving  kaleidoscopic  factual 

pa;  terns.178 

The  Subcommittee  believes  that  the  vagueness  of  the  "apparent  im- 
propriety55 language  neither  gives  sufficient  guidance  to  present  and 
former  Commission  employees  nor  does  it  really  assure  the  public 
that  improper  situations  will  not  occur  that  will  seem  improper  to 
some.  It  would  therefore  seem  preferable  for  the  Commission  to  sub- 
stitute for  the  "apparent  impropriety''  language  a  set  period  of  time 
during  which  former  high-level  Commission  employees  would  be  pro- 
hibited from  practicing  before  the  Commission  at  all.  The  Subcom- 
mittee believes  that  the  Commission  should  amend  its  Rules  to 
provide  that  any  former  Commissioner  or  staff  member  at  the  GS-15 
level  or  above  be  prohibited  from  appearing  before  the  Commission  or 
advising  a  client  in  a  pending  matter  for  2  years.179  Such  a  provision 
could  remove  much  of  the  concern  about  unfairness,  provide  a  definite 
guideline  for  present  and  former  employees,  and  bolster  public  trust 
in  the  Commission.  In  addition,  the  Congress  and  the  Commission 
should  adopt  our  recommendations  on  minimizing  conflicts  of  interest 
found  in  Chapter  17. 

H.   PUBLIC   FUNDING   AND    CONSUMER   PARTICIPATION 

Federal  regulatory  agencies  have  been  criticized  for  not  having  a 
sufficient  amount  of  "public"'  or  "consumer*'  participation  in  their 
decisionmaking  processes.180  One  explanation  is  that  public  or  con- 
sumer groups  ordinarily  do  not  have  the  resources  to  plead  their 
cause  although  some  have  expressed  doubts  as  to  the  value  of  such 
participation.  The  experience  of  the  Federal  Trade  Commission  in 
funding  consumer  groups  has  demonstrated  both  the  effectiveness  of 
such  a  procedure  and  the  value  of  their  contributions. 

The  Federal  Trade  Commission  has  specific  statutory  authorization 
and  an  appropriation  to  pay  expenses  of  persons  or  groups  who  would 
otherwise  be  unrepresented  in  rulemaking  proceedings.  Xo  other  regu- 
latory agencies  have  this  authority  so  specified.181  Section  202(a)  of 

178  Hearings,  supra  note  45,  at  5S4-85. 

119  This  would  supplement,  not  replace,  the  prohibitions  regarding  "substantial  partici- 
pation" and  "official  responsibility."' 

1S0  For  further  discussion  of  public  participation  In  regulatory  agencies,  see  Chapter 
13  of  this  Roport. 

181  Letter  from  Honorable  Elmer  B.  Staats,  Comptroller  General  of  the  United  States  to 
Honorable  John   E.   Moss,   Chairman.   Subcomm.   on  Oversight  and   Investigations. 
Comm.  on  Interstate  and  Foreign  Commerce,  May  10,  1976,  reproduced  as  Appendix  D(2) 
to  this  report. 
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the  Magnuson-Moss  Warranty-Federal  Trade  Commission  Improve- 
mend  Act,  amending  Section  18  of  the  Federal  Trade  Commission  Act, 
reads  in  part : 

(h)(1)  The  Commission  may,  pursuant  to  rules  prescribed  by  it  provide  com- 
pensation for  reasonable  attorneys  fees,  expert  witness  fees,  and  other  costs  of 
participating  in  a  rulemaking  proceeding  under  this  section  to  any  person  (A) 
who  has,  or  represents,  an  interest  (i)  which  would  not  otherwise  be  adequately 
represented  in  such  proceeding,  and  (ii)  representation  of  which  is  necessary  for 
a  fair  determination  of  the  rulemaking  proceeding  taken  as  a  whole,  and  (B)  who 
is  unable  effectively  to  participate  in  such  proceeding  because  such  person  cannot 
afford  to  pay  costs  of  making  oral  presentations,  conducting  cross-examination, 
and  making  rebuttal  submissions  in  such  proceeding. 

(2)  The  aggregate  amount  of  compensation  paid  under  this  subsection  in  any 
fiscal  year  to  all  persons  who,  in  rulemaking  proceedings  in  which  they  receive 
compensation  are  persons  who  either  (A)  would  be  regulated  by  the  proposed 
rule,  or  (B)  represent  persons  who  would  be  so  regulated,  may  not  exceed  25 
percent  of  the  aggregate  amount  paid  as  compensation  under  this  subsection  to 
all  persons  in  such  fiscal  year. 

(3)  The  aggregate  amount  of  compensation  paid  to  all  persons  in  any  fiscal  year 
under  this  subsection  may  not  exceed  $1,000,000.182 

Under  the  authority  of  that  section,  a  sum  of  $500,000  was  appro- 
priated for  the  1976  Fiscal  Year.  After  the  enactment  of  the  Magnuson- 
Moss  Act  on  January  4,  1975,  the  Commission  developed  procedures 
and  standards  for  processing  applications  and  deciding  what  persons 
or  groups  would  qualify. 

In  connection  with  FTC  rulemaking  proceeding  on  the  hearing  aid 
industry,  the  National  Council  of  Senior  Citizens,  Inc.  (NCSC)  on 
January  30, 1976,  applied  for  funding  for  the  purpose  of  representing 
consumers.  The  initial  notice  of  a  proposed  trade  regulation  rule  for 
the  hearing  aid  industry  had  been  issued  on  June  24,  1975,183  and  the 
final  notice  had  been  published  on  December  30,  1975.184  In  its  appli- 
cation, the  NCSC  described  itself  as 

a  non-profit,  non-partisan  organization  with  a  membership  of  over  3,500,000  older 
persons  and  over  3,500  senior  citizen  clubs  throughout  the  nation  ...  a  large, 
national  organization  with  strong  local  roots.183 

In  its  application,  the  NCSC  alleged  that  effective  consumer  partic- 
ipation in  this  rulemaking  proceeding  should  include  testimony  from 
expert  witnesses  as  well  as  a  systematic  gathering  of  information  on 
consumer  experience  with  the  hearing  aid  industry.  The  Council  pro- 
posed to  present  the  testimony  of  an  attorney,  a  gerontologist  (doctor 
specializing  in  problems  of  older  people),  an  economist,  an  audiologist 
(specialist  in  hearings  problems  as  certified  by  the  American  Speech 
arid  Searing  Association) ,  an  otolaryngologist  (ear,  nose  and  throat 
meclicaj  specialist)  and  "an  experienced  state  hearing  aid  reform  ad- 
vocate." 18G  The  NCSC  proposed  to  develop  information  on  the  con- 
sumer experience  through  a  systematic  collection  of  affidavits  in  two 
urban  areas  (Miami  and  Boston),  the  presentation  of  10  consumer 
witnesses  to  relate  their  experiences,  and  the  collection  of  information 
from  nursing  homes  regarding  the  selling  of  hearing  aids  in  that  Set- 
is*  Federal  Trade  Commission  Act  Section  18(h).  15  U.S.C.  57a. 
183  40  FR  2G646. 
^40  FR   59746. 

1S5  Letter  to  Martin  Shepard,  Presiding  Officer,  Hearing  Aid  Rule,  Federal  Trade  Com- 
mission, from  William  R.  Hutton,  Executive  Director,  National  Council  of  Senior  Citizens 
January  30.  1976   [Subcommittee  files]. 
188  Id.  at  10. 
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ting.   The   NCSO   requested  $43,026  to  cover  the   expenses  of   its 
participation.187 

The  proposed  trade  regulation  rule  for  the  hearing  aid  industry 
would  mandate  a  variety  of  responsibilities.  There  are  live  major  sec- 
tions in  the  proposed  rule : 

( 1 )  Buyers  right  to  cancel ; 

(2)  Selling  techniques; 

(3)  Prohibited  representations  concerning  hearing  aid  sellers; 

(4)  Prohibited  representations  concerning  hearing  aids;  and 

(5)  Advertising  representations  which  must  be  qualified. 

The  proposed  rule  would  create  a  30-day  cancellation  right  with  a 
full  refund,  less  a  30-day  "rental  charge7' plus  certain  other  charges. 
It  would  mandate  that  written  notice  of  this  cancellation  right  be 
given  to  each  purchaser. 

The  section  on  selling  techniques  would  prohibit  sales  at  home  unless 
prior  written  permission  had  been  given.  It  would  require  clear  notice 
to  a  buyer  that  an  aid  is  used  or  has  been  reconditioned.  Techniques 
whereby  dealers  give  "free  hearing  tests"  with  the  purpose  of  selling 
hearing  aids  would  be  prohibited  unless  the  dealer  disclosed  the  real 
purpose  of  the  "free  tests." 

1  fearing  aid  dealers  would  be  prohibited  from  indicating  that  they 
are  other  than  sellers  (e.g.,  any  implication  their  "hearing  aid  center" 
is  a  governmental  or  public  service  organization).  Various  dealer  rep- 
resentations concerning  the  possible  benefits  or  characteristics  of  an  aid 
or  the  need  for  a  hearing  aid  would  be  prohibited.  In  addition,  certain 
advertising  representations  would  be  required  to  be  qualified. 

Public  hearings  were  held  in  Washington,  D.C.,  for  three  weeks 
during  April  and  May,  1976.  Further  hearings  were  held  for  one  week 
in  June,  1976,  in  Chicago  and  for  three  weeks  in  August,  1976,  in  San 
Francisco.  The  function  of  the  National  Council  of  Senior  Citizens 
at  these  hearings  was  two-fold:  to  cross-examine  industry  witnesses 
and  to  present  its  own  direct  testimony  as  well  as  that  of  the  con- 
sumer witnesses. 

The  Council  brought  a  special  expertise  to  the  rulemaking  pro- 
ceeding which  probably  could  not  have  been  supplied  by  the  Federal 
Trade  Commission  staff.  This  was  the  Council's  extensive  experience 
with  the  hearing  aid  industry  and  its  contacts  with  a  number  of  hear- 
aid  users.  Moreover,  the  Council  could  act,  and  did  act,  as  an  effective 
advocate  for  consumer  interests  by  vigorously  cross-examining  indus- 
try witnesses. 

A  review  of  the  transcript  of  the  hearings  indicates  that  the  at- 
torney for  the  Council,  Mr.  David  Marlin,  wTas  a  vigorous  proponent 
of  the  consumer  interest.  On  the  second  day  of  his  participation,  a 
procedural  issue  arose  concerning  an  attempt  by  the  industry  at- 
torneys to  introduce  a  "rebuttal"  witness  with  no  notice. 

Mr.  Marlin  argued  to  the  Presiding  Officer  that  such  a  step  could 
unfairly  delay  the  hearings : 

The  precedent  I  am  concerned  about  is  that  every  time  such  a  witness,  whether 
that  witness  be  consumer  or  dealer  or  audiologist,  testifies,  that  there  will  be 


187  The  original  application  requested  $34,926  for  participation  in  the  Washington.  D.C., 
hearings.  In  a  supplemental  application  dated  March  15,  1976.  an  additional  $8,100  was 
requested  to  participate  in  the  Chicago  and  San  Francisco  hearings.  The  two  applications 
were  approved  on  March  1  and  April  23,  1976,  respectively. 
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a  call  for  a  rebuttal  witness.  I  think  that  such  a  precedent  could  so  delay  or 
protract  these  proceedings  that  we  would  never  accomplish  anything  to  an  end 
point.  I  know  everybody  wants  to  get  to  an  end  point. 

******* 

The  full  focus  of  the  hearing  is  no  surprise  but  rather  let  us  get  the  in- 
formation out  in  advance,  give  all  parties  an  opportunity  to  review  that  infor- 
mation and  let  us  focus  cross-examination  and  rebuttal  of  these  hearings  under 
a  very  limited  issue. 

We  have  not  had  an  opportunity  to  do  that.  The  industry  counsel  would  have 
you  further  deviate  from  the  expected  course  of  Magnuson-Moss  by  ruling  in 
their  favor  and  we  strongly  object  to  your  doing  so.188 

An  important  issue  in  the  hearing  aid  rule  is  the  competence  of 
hearing  aid  dealers  to  test  hearing  and  to  fit  a  hearing  aid  correctly. 
Mr.  Marlin  pursued  the  following  line  of  questioning  with  Mr.  Richard 
Scott,  who  is  Vice  President  of  Siemens  Hearing  Instruments  Com- 
pany and  an  officer  of  the  Hearing  Aid  Industry  Conference : 

Mr.  Marlin.  Did  I  understand  you  to  say  that  you  believe  that  a  hearing  aid 
dealer  can  in  two  days'  training  become  an  accomplished  tester  and  dispenser 
of  hearing  aids? 

Mr.  Scott.  I  said  tester.  We  can  train  someone.  We  are  talking  at  that  point 
about  testing  hearing.  I  said  in  two  days  we  can  teach  someone  to  test  hearing 
and  test  it  well. 

******* 

Mr.  Mablin.  Let's  see  whether  or  not  we  can  pinpoint  your  answer.  Are  you 
saying  that  you  don't  know? 

Mr.  Scott.  I  am  saying  that  I  cannot  say  for  every  individual  how  long  it  is 
going  to  take. 

Mr.  Marlin.  Can  you  say  for  the  average? 

Mr.  Scott.  Let  up  put  it  this  way.  In  a  couple  of  months — I  have  to  give  you 
a  ballpark  figure — I  could  make  you,  working  side  by  side,  familiar  enough  with 
enough  problems  that  came  in,  the  terms  of  fitting  changes,  adjustments  and  the 
like,  to  become  proficient.189 

A  second  important  issue  involved  the  proposed  30-day  cancellation 
right  and  whether  parts  of  the  industry  currently  offer  such  a  right 
without  adverse  economic  effect : 

Mr.  Marlin.  Under  your  policy  of  the  trial  period,  cannot  the  purchaser  within 
45  days  after  purchase  return  the  aid  and  get  his  money  refunded? 

Mr.  Scott.  Yes. 

Mr.  Marlin.  He  in  effect  by  your  policy  has  a  right  to  return,  does  he  not? 

Mr.  Scott.  Yes. 

Mr.  Marlin.  Putting  it  another  way,  a  right  to  cancel? 

Mr.  Scott.  Right. 

Mr.  Marlin.  Thank  you. 

Mr.  Scott.  But  it  is  not  put  that  way,  and  it  is  a  right  to  return  or  it  is  a  trial 
privilege,  not  a  right  to  cancel.  Language  is  extremely  important  when  you  are 
dealing  with  people,  as  you  know.190 

The  exchanges  above  are  examples  of  what  occurred  many  times  in 
the  hearings:  an  informed,  active  consumer  presence  which  clarified 
and  sometimes  challenged  the  views  of  industry  witnesses.  It  is  true 
that  the  Commission  staff  could  and  perhaps  would  have  conducted 
a  similar  cross-examination.  However,  the  staff's  resources  are  limited, 
staff  members  cannot  prepare  themselves  on  every  issue.  Moreover,  the 
staff  is  obliged  to  be  relatively  neutral  in  a  rulemaking  proceeding. 
The  presence  of  the  National  Council  of  Senior  Citizens  as  an  inde- 


188  Proceedings  Before  the  Federal  Trade  Commission  on  the  Hearing  Aid  Industry, 
April  12-August  18,  1976,  at  Tr.  2240,  2251  (April  27,  197G)  [hereinafter  cited  as  FTC 
Hearing  Aid  Hearings], 

™  FTC  Hearing  Aid  Hearings,  at  Tr.  2346-49   (April  27,  1976). 

190  Id.  at  Tr.  2375  (April  27,  1976). 
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pendent  advocate  added  dimension  which  could  not  have  been  supplied 
by  the  Commission  staff. 

'  In  addition  to  serving  as  an  effective  advocate,  the  National  Council 
of  Senior  Citizens  presented  an  affirmative  case  of  consumer  experi- 
ences by : 

(1)  Its  own  direct  testimony; 

(2)  The  introduction  of  80  affidavits  from  consumers  which  told  of 
their  experiences;  and 

(3)  The  direct  testimony  of  10  consumers  from  the  Boston  and 
Miami  areas. 

The  direct  presentation  of  consumer  experiences  through  affidavits 
and  testimony  added  an  important  source  of  information  for  the  Com- 
mission. The  Commission  staff  conceivably  could  have  developed  such 
testimony,  but  in  the  context  of  the  staff's  other  responsibilities  such 
direct  testimony  might  not  have  been  presented.  The  presence  of  the 
Council  ensured  that  such  information  would  be  presented. 

The  direct  consumer  contribution  was  probably  more  effective  be- 
cause it  was  gathered  by  a  group  familiar  with  the  needs  and  experi- 
ences of  this  class  of  consumers,  sharing  intimately  experiences  which 
might  not  be  perceived  by  the  Commission  staff.  An  advocate  for 
consumer  interests  also  can  be  expected  to  search  diligently  for  those 
consumers  whose  experiences  most  strongly  call  for  corrective  action. 
A  few  examples  illustrate  how  the  NCSC  effectively  presented  con- 
sumer experiences : 

MR.    JACK    WORTZEL 

Mr.  Wortzel.  My  name  is  Jack  Wortzel.  I  am  a  resident  of  826  85th  Street, 
Miami  Beach,  Florida.  I  have  been  a  resident  of  south  Florida  since  1971.  I  am 
69  years  old. 

I  have  experienced  hearing  difficulties  for  the  last  five  years.  My  problem  con- 
sists of  not  being  able  to  distinguish  voices  in  a  crowd.  I  can  hear  fairly  well 
the  voice  of  a  single  person  alone  in  a  room.  However,  when  there  is  a  group 
conversation,  I  have  great  difficulty  understanding  what  is  being  said. 

In  the  summer  of  1973  a  friend  of  mine  told  me  about  a  hearing-aid  dealer 
in  Miami  who  was  supposed  to  have  some  connections  with  the  senior  citizens' 
groups.  He  advertised  regularly  in  the  senior  citizens'  newspapers.  The  dealer 
was  Mr.  Gornell  of  Southern  Hearing  Aid  Service,  Northside  Shopping  Center, 
159  Xorth  Court,  Miami,  Florida  33147. 

I  went  in  to  see  Mr.  Gornell  and  he  tested  my  hearing  with  a  machine  that 
had  some  earphones  connected  to  it.  I  do  not  know  if  Mr.  Gornell  is  qualified 
to  give  hearing  tests  but  he  gave  me  the  impression  that  he  was  very  capable. 
He  said  that  I  had  significant  loss  of  hearing  in  my  left  ear  but  that  he  had  a 
hearing  aid  that  would  solve  all  my  problems.  Of  course,  he  pressured  me  into 
buying  the  hearing  aid  that  same  day. 

After  he  had  taken  the  time  to  give  me  the  test  and  gone  through  all  the 
trouble.  I  felt  obliged  to  buy  the  hearing  aid  rie;ht  away.  He  said :  "Look,  you 
have  come  all  the  way  out  here  to  see  if  I  could  help  you  with  your  hearing.  I 
take  special  interest  in  you,  give  you  a  test  and  look  to  see  if  there  is  a  hearing 
aid  in  my  stock  that  would  be  right  for  you.  After  doing  all  this,  I  find  just  the 
hearing  aid  that  you  need." 

The  hearing  aid  was  Electone's  model  750.  I  decided  to  go  ahead  with  the 
purchase  and  paid  Mr.  Gornell  $230  on  June  9, 1973. 

The  Electone  Number  750  hearing  aid  sold  to  mo  by  Mr.  Gornell  was  a  disaster. 
I  could  not  understand  one  thing  when  people  spoke  to  me.  In  addition  I  would 
?et  a  lot  of  static.  I  went  back  to  Mr.  Gornell  several  times  for  adjustment.  While 
he  did  not  charge  me  for  the  adjustments,  I  was  not  obtaining  any  benefits  from 
them. 

I  must  have  gone  over  a  dozen  times  to  Mr.  Gornell's  offtVe  during  the  weeks 
following  my  purchase  of  his  aid.  Southern  Hearing  Aids  is  located  far  away 
from  my  home  and  every  trip  there  represented  a  great  inconvenience  for  me. 
This  aid  was  not  for  me. 
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On  July  21,  1973,  Mr.  Gornell  suggested  that  I  buy  a  new  hearing  aid.  He 
would  not  give  nie  a  refund  on  my  Electone  aid  but  would  give  me  an  allowance 
on  the  purchase  of  a  new  hearing  aid.  I  had  no  choice  but  to  go  along  with  the 
deal. 

That  same  day,  he  sold  me  Electone's  model  E-50,  which  goes  into  the  ear.  I 
paid  him  an  additional  $49.  In  other  words,  I  had  already  given  Mr.  Gornell  a 
total  of  $279.  He  assured  me  the  new  hearing  aid  would  absolutely  work  for  me. 
This  did  not  happen  either. 

May  I  add  something.  At  this  time  he  told  me  he  would  provide  a  hearing  aid 
in  the  ear ;  I  would  be  able  to  hear  better  because  it  goes  right  through  the  ear 
instead  of  around  the  ear. 

I  went  to  Air.  Gomell's  office  several  times  for  adjustments.  I  still  could  not 
hear  with  my  new  hearing  aid.  Finally  he  suggested  that  I  return  model  E-50 
but  he  did  not  want  to  give  me  a  refund.  He  said  he  would  send  my  original 
hearing  aid,  model  750,  back  to  the  manufacturer  so  they  could  convert  it  into 
a  high-powered  aid. 

A  few  weeks  later  Mr.  Gornell  returned  to  me  the  new,  high-powered  model 
750.  It  was  just  as  useless  as  before.  I  heard  just  strange  sounds  with  the  hearing 
aid ;  I  could  not  understand  voices.  I  asked  Mr.  Gornell  once  again  for  a  refund. 
He  refused.  He  would  not  even  return  the  additional  $49  I  had  given  him  for  the 
E-50  model,  which  I  eventually  returned  to  him. 

On  February  20,  1974,  I  went  to  Dr.  Freeman,  M.D.,  for  a  checkup.  He  exam- 
ined my  ears  and  said  the  hearing  aids  I  had  been  wearing  were  not  right  for 
me.  He  suggested  that  I  go  to  the  Jackson  Memorial  Hospital  Audiology  Clinic, 
1811  Northwest  12th  Avenue,  Miami,  Florida. 

******* 

On  February  27,  1974,  I  had  a  thorough  hearing  examination  at  Jackson 
Memorial's  Audiology  Clinic.  Miss  Gladys  Veguilla,  M.A.,  tested  my  hearing 
inside  a  sound-proof  cubicle  for  more  than  one  hour.  She  concluded  that  the 
hearing  aids  made  for  me  by  Mr.  Gornell  were  not  right  for  me.  She  told  me  I 
needed  to  wear  the  hearing  aid  in  the  right  ear.  Mr.  Gornell  had  fitted  me  twice 
with  hearing  aids  for  the  left  ear.  Miss  Veguilla  called  Mr.  Gornell  and  asked 
him  to  fit  me  with  a  new  mold  for  my  right  ear. 

Mr.  Gornell  claimed  that  he  had  made  five  custom  molds  for  me  at  my  request. 
I  had  never  heard  about  these  five  molds  before.  The  reason  he  told  Miss 
Veguilla  about  the  five  molds — at  a  cost  of  $15  each — was  to  justify  the  fact  that 
he  had  not  returned  the  additional  $49.  I  had  paid  him  for  the  E-50  model.  That 
is  why  he  claimed  that  he  made  all  these  molds. 

The  truth  is  that  he  never  made  one  extra  mold  for  me.  "Where  are  the  bills  for 
those  five  molds?  Let  Mr.  Gornell  show  me  the  bills  for  those  five  molds.  Mr. 
Gornell  refused  to  give  me  a  refund. 

Miss  Veguilla  also  recommended  that  I  wear  the  Qualitone  BI-CROS  aid 
model,  which  fits  right  inside  the  glasses.  She  told  me  that,  instead  of  being  fitted 
with  the  Electone's  750  and  E-50  models,  I  should  have  been  given  the  BI-CROS 
model  from  the  start. 

I  went  to  North  Miami  Hearing  Aids,  12440  Northeast  Seventh  Avenue.  North 
Miami,  Florida,  and  for  $20  they  made  a  right-ear  mold  for  the  hearing  aid 
Number  750  which  I  had  bought  from  Mr.  Gornell.  Wearing  the  hearing  aid  on 
my  right  ear  improved  the  situation  substantially.  However,  I  still  do  not  hear 
verv  well.  I  still  get  too  much  static. 

While  at  North  Miami  Hearing  Aids.  I  tried  on  the  BI-CROS  model  recom- 
mended bv  Miss  Veguilla.  Right  away  I  could  hear  well  again.  I  could  hear  like 
when  I  was  20  years  old.  It  was  beautiful.  Unfortunately  I  do  not  have  the  $400 
required  to  buy  this  aid.  I  had  to  borrow  money  to  buy  the  hearing  aids  I 
purchased  from  Mr.  Gornell. 

I  asked  Mr.  Gornell  for  a  refund  once  again  in  April  of  1974.  He  answered  me 
with  a  letter  that  ended  with  the  words  "We  do  not  give  refunds."  I  am  enclosing 
conies  of  the  letters  I  received  from  Mr.  Gornell  to  show  the  kind  of  harassment 
I  had  to  go  through  in  purchasing  my  hearing  aid.191 
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MRS.    NETTIE    MURRAY 

Mrs.  Murray.  My  name  is  Nettie  Murray.  I  am  a  75  year  old  woman,  and  I 
live  at  1709  S.W.  9th  Street,  Miami,  Florida.  I  have  been  a  reatd  -nt  of  Miami 

for  the  past  40  years. 

Late  in  1073,  I  began  to  experience  serious  hearing  difficulty  and  decided  to 
get  a  thorough  hearing  examination,  I  went  to  the  office  of  Dra  Meadows  and 
Camp,  427  Biltmore  Way,  Coral  Gables,  Florida.  Dr.  Camp  took  the  case  and 

put  me  through  a  variety  of  tests,  lie  concluded  that  I  did  not  need  a  hearing 
aid. 

In  fact,  he  advised  me  to  put  off  the  hearing  aid  until  I  al  could  not 

hear  without  it.  He  specifically  warned  me  against  yielding  to  family  pressure  u> 

wear  a  hearing  aid.  Dr.  Camp  said  to  me,  "Make  sure  this  docs  nol   happen  to 

you;  don't  get  a  hearing  aid  until  you  absolutely  feel  you  need  one  to  get  along." 

*  •  *  *  *  *  * 

Mrs.  Murray.  I  kept  having  prohlems  with  my  hearing,  and  about  a  year 
later — late  in  1974 — decided  to  visit  the  office  of  Drs.  Meadows  and  (amp  again. 
This  time  Dr.  Meadows  took  the  case  and  again  I  was  given  a  complete  hearing 
examination.  The  results  were  the  same  as  those  of  the  previous  year.  Dr. 
Meadows  told  me,  "Do  not  get  a  hearing  aid.''  Nevertheless,  I  was  very  disturbed 
about  my  inability  to  follow  group  conversations. 

*****  *  * 

Mrs.  Murray.  Early  in  1975,  a  man  by  the  name  of  R.  Restivo  of  "Your  Hearing 
Aid  Center,"  1G29  Washington  Avenue,  Miami  Beach,  Florida  33139,  knocked  on 
my  home  door  and  said  he  had  learned  that  I  was  hard  of  hearing  and  requested 
permission  to  give  me  a  hearing  test.  I  do  not  know  how  he  learned  of  my  hearing 
condition,  nor  who  gave  him  my  name  and  address. 

*****  *  * 

On  June  16,  1975,  Mr.  Restivo  came  to  my  home  again.  This  time  he  brought 
along  a  portable  testing  machine.  With  my  approval  he  proceeded  to  give  me 
what  he  described  as  a  "thorough  examination." 

Unlike  Drs.  Meadows  and  Camp,  Mr.  Restivo  tested  me  without  the  use  of 
a  soundproof  cubicle.  Besides  the  mechanical  examination,  Mr.  Restivo  gave  me 
a  distance  perception  test  in  which  he  would  go  into  different  rooms  of  my  house 
and  yell,  "Can  you  hear  me?"  while  I  sat  in  the  living  room. 

He  was  a  very  nice  man  and  gave  me  the  impression  of  being  extremely  compe- 
tent. He  told  me  I  needed  a  hearing  aid.  I  said  I  wanted  to  go  back  and  check 
with  Dr.  Meadows  before  purchasing  a  hearing  aid. 

Mr.  Restivo  told  me  I  should  not  do  this :  "It  will  only  be  a  waste  of  your  time 
and  money,"  he  said.  "If  you  go  back  to  Dr.  Meadows  all  he  is  going  to  do  is 
charge  you  for  another  visit  and  you  will  come  back  to  me  and  get  my  hearing 
aid  anyhow,"  said  Mr.  Restivo.  By  this  time  this  nice  gentleman  had  won  us 
over.  We  had  full  faith  and  confidence  in  Mr.  Restivo  and  decided  to  follow  his 
advice. 

*****  *  * 

Mr.  Restivo  took  an  impression  on  June  18,  1975,  and  I  paid  him  $189  as  down 
payment  for  the  hearing  aid.  The  model  was  Electone.  On  June  28  I  gave  him  an 
additional  $200  to  complete  the  payment.  He  promised  just  about  guaranteed 
results.  In  fact,  Mr.  Restivo  said :  "If  you  are  not  completely  satisfied  with  the 
results  you  obtain  from  this  hearing  aid,  you  can  call  me  at  any  time  during  the 
next  year  and  I  will  trade  it  for  any  other  kind  of  hearing  aid  made." 

He  also  promised  home  service  for  any  problems  that  might  develop.  This 
was  an  important  consideration  in  our  decision  to  go  ahead  with  the  purchase. 

I  wore  the  hearing  aid  until  February  12,  1976,  without  getting  satisfactory 
results.  I  telephoned  him  several  times  during  the  six-month  period  of  June  1975 
to  January  1976  but  could  not  reach  him.  Finally  my  husband,  William  S.  Mur- 
ray, got  ahold  of  him  on  the  phone  on  February  12  and  explained  the  problem.  I 
could  not  discriminate  between  sounds.  All  sounds  ran  together  and,  as  a  result, 
all  that  I  was  getting  from  the  hearing  aid  was  amplified  noise. 

We  asked  him  to  come  to  our  home  to  examine  the  hearing  aid,  as  he  had 
promised  to  do.  He  denied  ever  making  such  a  promise ;  we  would  have  to  take 
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tho  hearing  aid  to  his  office  if  we  wanted  him  to  examine  it.  His  new  office  was 
located  in  the  Cutler  Ridge  Arcade,  20237-D  South  Dixie  Highway,  Miami, 
Florida. 

At  that  time  we  realized  that  all  that  we  had  from  him  in  writing  was  the  re- 
ceipt of  the  purchase  price.  None  of  the  promises  made  to  us  at  the  time  of  the 
purchase  were  in  written  form. 

When  we  arrived  at  his  Cutler  Ridge  office,  Mr.  Restivo  was  selling  a  hearing 
aid  identical  to  the  one  I  had  purchased  to  a  man  from  New  York.  We  were 
shocked  when  Mr.  Restivo  told  his  customer  the  total  price  for  the  aid  was 
$197.50. 

After  the  customer  purchased  the  hearing  aid  and  left  the  store,  we  asked 
Mr.  Restivo  why  he  had  charged  us  $389  for  the  same  hearing  aid.  He  answered 
that  the  hearing  aids  had  gone  on  discount  price  in  July,  the  month  after  we 
had  hought  ours.  Of  course,  had  we  known  this  at  the  time  he  came  to  our  home 
in  June,  we  would  have  waited  until  July  to  buy  my  hearing  aid.  The  difference 
was  almost  $200. 

He  checked  the  hearing  aid  and  refused  to  change  it.  He  said  the  promise  to 
replace  it  for  any  other  kind  was  only  for  a  month  after  the  date  of  purchase. 
He  gave  me  an  adapter  which  sold  for  about  $2  and  told  me  that  if  my  hearing 
aid  did  not  improve  with  it,  then  he  would  tit  me  with  another  hearing  aid  in  my 
good  ear  for  an  additional  $185.  I  told  Mr.  Restivo,  "Oh,  no  you  won't"  and 
walked  out. 

We  left  and  reported  the  case  to  Dade  County's  Consumer  Protection  Division. 
One  of  the  questions  in  a  questionnaire  sent  to  us  by  that  office  was  whether  we 
had  specifically  requested  a  refund.  I  wanted  to  make  sure  of  Mr.  Restivo's  po- 
sition on  the  matter  before  going  ahead  with  the  accusation.  My  husband  called 
Mr.  Restivo  and  again  he  told  him  "No  refund"  and  laughed  at  his  request.193 
*****  *  * 

Because  the  hearing  aid  rule  is  not  j^et  final,  it  is  too  early  to  tell 
what  specific  effects  will  result  from  the  Council's  participation.193 
Clearly,  however,  the  NCSC  did  provide  consumer  testimony  which 
would  not  have  been  presented  absent  public  funding-  and  which  has 
been  of  substantial  benefit  to  the  proceedings.  To  the  extent  that  ex- 
perienced groups  such  as  the  National  Council  of  Senior  Citizens  are 
available,  such  direct  funding  will  be  useful  to  assure  that  consumers 
are  represented  before  the  Federal  Trade  Commission. 

The  Federal  Trade  Commission  should  continue  to  fund  consumer 
groups  for  participation  in  its  rulemaking.  Even  with  the  establish- 
ment of  an  Agency  for  Consumer  Protection,  such  direct  funding  will 
continue  to  be  useful.  The  Commission's  experience  is  a  good  model 
for  other  agencies  which  would  fulfill  their  responsibility  to  protect 
consumers. 

V.  Conclusions  and  Recommendations 
Conclusions 

The  goal  of  our  analysis  of  the  Federal  Trade  Commission  was  to 
evaluate  its  effectiveness  and  to  identify  major  deficiencies  with  re- 
spect both  to  legislative  authority  and  internal  changes.  It  has  become 
apparent  to  the  Subcommittee  that,  despite  some  significant  problems, 
the  Federal  Trade  Commission  is  one  of  the  more  effective  Federal 
regulatory  agencies  in  accomplishing  its  public  mission.  The  Com- 
mission's reorganizations  and  innovations  of  the  early  1970's  have  at- 
tracted talented  attorneys  and  other  professionals  who  are  committed 
to  the  mission  of  the  agency. 

The  Commission  has  made  major  efforts  to  investigate  and  prose- 
cute anti-competitive  practices  and  structures  in  important  sectors  of 
the    economy :    petroleum    products,    medical    services,    occupational 
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licensing,  and  automobiles  among  others.  In  consumer  protection,  rule- 
making proceedings  for  hearing  aids,  funerals,  prescription  drug  ad- 
vertising, and  the  preservation  of  consumer's  claims  promise  substan- 
tial benefits. 
The  Subcommittee  lias  identified  the  following  deficiencies: 

(1)  Substantial  and  unnecessary  delays  in  antitrust  actions  axe 
caused  by  the  fact  that  the  Commission  seeks  enforcement  in  an  ad- 
ministrative rather  than  a  judicial  forum. 

(2)  The  Commission's  lack  of  a  system  for  setting  future  consumer 
protection  priorities  may  result  in  less  effective  use  of  stall'  resources, 
especially  for  the  Regional  Offices. 

(3)  The  Commission  has  failed  to  exercise  sufficiently  its  rulemak- 
ing powers  in  the  Bureau  of  Consumer  Protection. 

(4)  The  Commission's  difficulties  in  securing  information  from  cor- 
porations without  protracted  and  expensive  litigation  have  impeded 
major  antitrust  enforcement  efforts. 

(5)  The  Commission  has  failed  to  wield  its  broadened  injunction 
power  as  effectively  as  it  could. 

(6)  The  Commission's  determination  that  it  is  proper  to  have  ex 
parte ,  off-the-record  meetings  with  prospective  respondents  while  a 
recommended  antitrust  complaint  is  pending  has  created  the  appear- 
ance of  impropriety  in  at  least  one  instance  and  perhaps  others  as 
well. 

(7)  The  Commission's  wording  of  its  "Rules  on  Clearance  for  For- 
mer Employees"  has  led  to  some  inconsistent  decisions  and  intrusion 
of  possible  conflicts  of  interest  in  certain  instances. 

(8)  The  Commission  has  a  relatively  small  budget,  compared  to  the 
legal  resources  of  the  industries  which  it  examines,  an  important  fac- 
tor in  its  ability  to  respond  as  effectively  as  possible  to  antitrust  and 
consumer  protection  challenges. 

Recommendations 

(1)  The  Congress  should  enact  legislation  which  would  allow  the 
Federal  Trade  Commission  to  file  its  antitrust  enforcement  actions 
in  Federal  district  court. 

(2)  The  Commission  should  mandate  the  Bureau  of  Consumer 
Protection  to  develop  a  list  of  priorities  for  consumer  protection  or 
business  practices  and  should  insist  that  staff  resources,  especially 
from  the  Regional  Offices,  when  available,  be  allocated  to  actions  with 
high  priority. 

(3)  The  Commission  should  give  rulemaking  activities  major  em- 
phasis in  the  Bureau  of  Consumer  Protection.  Administrative  cases 
in  this  Bureau  should  be  brought  only  when  the  economic  significance 
is  large  and  cannot  be  addressed  by  a  Trade  Regulation  Rule. 

(4)  The  Congress  should  enact  S.  642.  or  a  similar  bill,  to  enhance 
the  Commission's  ability  to  obtain  essential  corporate  information 
and  to  prevent  dilatory  tactics. 

(5)  The  Commission  should  seek  injunctions  whenever  it  has  reason 
to  believe  that  any  statute  under  its  jurisdiction  has  been  violated 
and  that  it  is  in  the  public  interest  to  enjoin  the  offensive  acts.  The 
Commission's  judgment  as  to  the  necessity  for  an  injunction  is  en- 
titled to  great  weight  by  the  Federal  Courts.  If  the  courts  continue  to 
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interpret  this  power  more  narrowly  than  Congress  intended,  the 
( Jommission  should  seek  and  the  Congress  should  enact  legislation  to 
clarify  its  intent. 

(G)  The  Commission  should  prohibit  ex  parte  contacts  between  a 
Commissioner  and  a  proposed  respondent  once  a  complaint  has  been 
recommended  by  the  Bureau  staff. 

(7)  The  Commission  should  prohibit  former  employees  at  the 
GS-15  level  or  above  from  participating,  for  2  years  after  termination 
in  any  case  which  was  pending  during  their  emplo}'ment  at  the 
Commission. 

(8)  The  Congress  should  increase  the  budget  and  staff  of  the  Fed- 
eral Trade  Commission  to  reflect  its  broad  antitrust  and  consumer  pro- 
tection responsibilities. 
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CHAPTER  -I 
Environmental  Protection  Agency 

/.  Summary 

The  Environmental  Protection  Agency  (EPA)  was  created  in  L970 

by  consolidating  15  programs  from  live  departments  and  agencies.  Its 
mission  is  to  protect  and  enhance  the  quality  of  the  environment.  The 
Subcommittee  believes  that  changes  are  needed  in  EPA's  programs 
under  the  Clean  Air  Act  to  reduce  the  volume  of  pollution  from  auto- 
mobile exhausts  and,  under  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  to  reduce  hazardous  uses  of  pesticides. 

A.    MOBILE   SOURCE   EMISSION    CONTROL 

Effective  regulation  of  motor  vehicle  emissions  depends  on  four 
complementary  enforcement  programs  (certification,  testing  at  the 
assembly  line,  recall,  and  inspection  and  maintenance)  each  specifically 
authorized  by  Congress.  In  combination  these  programs  form  a  system- 
atic strategy.  The  first  three  oblige  manufacturers  to  meet  standards 
for  vehicles'  in  design,  production,  and  use.  The  fourth  obliges  vehicle 
users  to  conform  to  standards. 

Certification  of  motor  prototypes  before  mass  production  is  in- 
tended to  ensure  that  designs  of  new  cars  enable  them  to  meet  stand- 
ards under  the  Clean  Air  Act.  EPA's  certification  program  as  operated 
absorbs  a  disproportionately  large  share  of  agency  resources  in  rela- 
tion to  its  value. 

It  is  also  possible  to  ensure  that  new  car  designs  meet  legal  standards 
by  testing  motors  at  the  assembly  line  and  by  correcting  defects  in  cars 
that  fail  at  the  factory.  Unfortunately,  objections  by  the  Office  of 
Management  and  Budget  held  up  approval  of  the  final  regulations 
to  govern  testing  at  the  assembly  line,  selective  enforcement  auditing 
(SEA).  The  delay  was  encouraged  by  rivalry  within  EPA.  The  final 
standards  for  SEA  are  so  lenient  that  they  may  jeopardize  other  en- 
forcement programs,  especially  inspection  and  maintenance. 

Recall  of  defective  cars  for  repair  would  ensure  that  cars  continue 
to  meet  emission  standards.  EPA's  in-use  compliance  program 
(TUCP)  at  a  cost  above  $4  million  did  no  more  than  determine  that 
car-  pollute  less  when  properly  maintained.  Designed  to  identify  re- 
call candidates,  EPA  declared  it  a  failure,  decided  to  base  no  recalls 
on  its  data,  and  abandoned  the  activity.  The  Agency  does  not  plan  to 
undertake  any  other  comprehensive  surveillance  program  in  its  recall 
strategy. 

EPA's  inspection  and  maintenance  program  (to  oblige  car  owners 
to  correct  defects  that  violate  clean  air  standards)  currently  is  so  em- 
broiled in  legal  dispute  that  its  execution  is  negligible.  In  e fleet,  the 

(113) 
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Act's  systematic  strategy  for  regulating  motor  exhausts  lias  been 
largely  crippled  and  is  limping  along  on  one  program,  certification, 
which  cannot  even  ensure  that  cars  coming  off  the  assembly  line  meet 
clean  air  standards. 

B.    PESTICIDE   REGULATION 

EPA  regulates  uses  of  pesticides  and  must  limit  or  prohibit  those 
found  to  cause  unreasonable  adverse  effects.  The  Agency  developed 
screening  criteria  to  translate  the  statutory  standard,  unreasonable  ad- 
verse effects,  into  specific  terms  for  regulatory  purposes.  Of  the  1,505 
active  ingredients  in  pesticides,  419  have  been  screened  so  far  and  238 
were  found  hazardous  by  these  criteria.  Those  238  amount  to  one  third 
of  the  volume  and  number  of  registered  pesticides  marketed. 

The  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act  prohibits 
EPA  from  registering  any  pesticide  before  an  affirmative  determina- 
tion that  it  will  not  cause  unreasonable  adverse  effects.  EPA  directly 
contravenes  the  statute  by  registering  first  and  asking  questions  later. 

The  Act  places  the  burden  of  proof  on  the  applicant  for  registration 
to  prove  the  safety  of  his  product.  EPA  shifts  that  burden  from 
registration  applicants  to  the  Government,  again  directly  contravening 
the  statute. 

The  Act  gives  the  EPA  Administrator  responsibility  to  make 
sensitive  policy  judgments  on  whether  to  prohibit  or  restrict  use  of  any 
given  pesticide.  The  Administrator  has  shirked  that  responsibility.  He 
has  preferred  in  such  situations  to  rely  on  risk/benefit  analysis,  an  im- 
perfect decisionmaking  technique  that  biases  decisionmaking  against 
the  public  interest. 

EPA  is  by  statute  required  to  reregister  35.000  pesticides  by  October 
21, 1977.  It  will  not  meet  that  schedule. 

EPA  for  some  time  has  been  revising  its  policy  on  decisions  in- 
volving cancer-causing  agents.  That  policy  has  been  growing  pro- 
gressive^ less  oriented  toward  public  protection. 

In  sum,  the  Environmental  Protection  Agency's  regulatory  policy 
is  failing  to  adequately  protect  the  public  from  unreasonably  hazard- 
ous exposure  to  dangerous  compounds  associated  with  the  use  of 
pesticides. 

//.  Mandate  and  Implementation 

The  Environmental  Protection  Agency  was  created  by  Reorga- 
nization Plan  No.  3  of  1970.1  The  Reorganization  Plan  was 
drafted  by  President  Richard  M.  Xixon's  Advisory  Council  on  Ex- 
ecutive Organization,  better  known  as  the  Ash  Council,  after  its 
Chairman  Roy  L.  Ash,  in  the  early  months  of  1970.2  On  July  9,  1970, 
President  Nixon  sent  the  Reorganization  Plan  to  Congress.3  Neither 


i  84  Stat.  2OP.0.  35  Fed.  Reg.  15623.  5  U.S.C.  Appendix  (1070). 

2  .T.  C.  Davies  III,  and  C.  P.  Lettow,  The  Impact  of  Federal  Institutional  Arrange- 
ments, Federal  Environmental  Law  140   (Environmental  Law  Institute  1974). 
3r>  U.S.C.  §  003(a)   (1070)  : 
When  the  President,  after  investigation,  finds  that — 

(1)  the  transfer  of  the  whole  or  a  part  of  an  agency,  or  of  the  whole  or  a  part  of  the 
functions  thereof,  to  the  jurisdiction  and  control  of  another  agency  ; 

(2)  the  abolition  of  all  or  a  part  of  the  functions  of  an  agency  : 

(3)  the  consolidation  or  coordination  of  the  whole  or  a  part  of  an  agency,  or  of  the 
whole  or  a  part  of  the  functions  thereof,  with  the  whole  or  a  part  of  another  agency  or  the 
functions  thereof  : 

(4)  the  consolidation  or  coordination  of  a  part  of  an  agency  or  the  functions  thereof 
with  another  part  of  the  same  agency  or  the  functions  thereof  : 

(5)  the  abolition  of  the  whole  or  a  part  of  an  agency  which  agency  or  part  does  not 
have,  or  on  the  taking  effect  of  the  reorganization  plan  will  not  have,  any  functions; 
is  necessary  to  accomplish  one  or  more  of  the  purposes  of  section  901(a)  of  this  title,  he 
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the  House  of  Representatives  nor  the  Senate  passed  a  resolution  dis- 
approving the  plan,4  and  the  Environmental  Protection  Agency  of- 
ficially came  into  existence  on  December  2,  19?  ;utive 
Branch  agency. 

The  Agency  received  responsibility  for  major  Federal  programs  to 
protect  the  public  from  environmental  hazards  associated  with  pollu- 
tion of  air  and  water,  radiation,  noise,  pesticides,  and  solid  w 
Formerly  this  responsibility  had  been  divided  among  15  different  pro- 
grams in  five  departments  and  agenci 

In  his  message  on  Reorganization  Plan  Xo.  3,  President    N 
explained   the   reasons   for  creating  the   Environmental    Protection 
Agency  :  ' 

In  the  first  place,  almost  every  part  of  government  is  concerned  with  the 

environment  in  some  way,  and  affects  it  in  some  way.  Vet  each  department  also 
has  Its  own  primary  mission — such  as  resource  development,  transportation, 
health,  defense,  urban  growth  or  agriculture — which  necessarily  affects  Its 
own  view  of  environmental  questions. 

*****  *  * 

Because  environmental  protection  cuts  across  so  many  jurisdictions,  and 
because  arresting  environmental  deterioration  is  of  great  importance  to  the 
quality  of  life  in  our  country  and  the  world,  I  believe  that  in  this  case  a  strong, 
independent  agency  is  needed. 

Administrator  Russell  E.  Train,  then  Chairman  of  the  Council  on 
Environmental  Quality,  testified  before  the  House  Committee  on 
Government  Operations  on  this  issue : 8 

Another  problem  of  present  Federal  organization  should  be  noted.  Agencies 
which  have  responsibility  for  promoting  a  particular  resource  or  activity  also 
have  responsibility  for  regulating  the  environmental  effects  of  this  activity.  The 
two  clear  examples  of  this  potential  conflict  of  interest  are  the  Department  of 
Agriculture's  regulation  of  pesticides  and  the  Atomic  Energy  Commission's  regu- 
lation of  radiation  levels.  Regardless  of  how  good  a  job  these  agencies  do,  the 


shall  prepare  a  reorganization  plan  for  the  makingr  of  the  reorganizations  as  to  ■which  he 
has  made  findings  and  which  he  includes  in  the  plan,  and  transmit  the  plan  (bearing  an 
Identification  number)  to  Congress,  together  with  a  declaration  thnt.  with  respect  to  each 
reorganization  included  in  the  plan,  he  has  found  that  the  reorganization  is  necessary  to 
accomplish  one  or  more  of  the  purposes  of  section  901(a)  of  this  title. 
5  U.S.C.   §  901  (a)    (1970*  : 

The  President  shall  from  time  to  time  examine  the  organization  of  all  agencies  and  shall 
determine  what  changes  therein  are  necessary  to  accomplish  the  following  purposes  : 

(1)  to  promote  the  better  execution  of  the  la-ws.  the  more  effective  management  of  the 
executive  branch  and  of  its  agencies  and  functions,  and  the  expeditious  administration  of 
the  riublic  business  : 

(2)  to  reduce  expenditures  and  promote  economy  to  the  fullest  extent  consistent  with 
the  efficient  operation  of  the  Covornment  : 

'3  i  to  increase  the  efficiency  of  the  operations  of  the  Government  to  the  fullest  extent 
practicable  : 

(4)  to  croup,  coordinate,  and  consolidate  agencies  and  functions  of  the  Government,  as 
nearly  as  may  be.  according  to  major  purposes  : 

(6)  to  reduce  the  number  of  agencies  by  consolidating  those  having  similar  functions 
under  a  single  hend.  and  to  abolish  such  agencies  or  functions  thereof  as  may  not  be 
necessary  for  the  efficient  conduct  of  the  (rovernmer:*"  :  and 

(6)    to  eliminate  overlapping  and  duplication  of  effort. 
U.S.C  70)  : 

Except  as  otherwise  provided  under  subjection  (o)  of  this  section,  a  reorganization  plan 
is  effective   at   the   end    of   the   first   period   of  60   calendar  days   of   com  -ion   of 

Congress  after  the  date  on  wliieh  the  plan  is  transmitted  to  it  unle-s.  between  the  date 
of  transmittal  and  the  end  of  the  60-day  period,  either  House  passes  a  resolution  stating 
in  substance  that  that  Hot  I  favor  the  reorganisation  plan. 

8 Environmental  Protection  Agency.  The  Challenge  of  the  Environment:  A 
Primer  on  EPA1?:  Statutory  Authority  1  (1972). 

•Russell  E.  Train.  Administrator,  EPA,  Hearing*  on  Regulatory  Reform  and  Oversight 
of  tiie  Environmental  Protection  Agency  Before  the  Subcommittee  on  Oversight  and  In- 
ve*tigation*  of  the  House  Committer  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2d 
Vol.  V.  Ser.  94-84,  at  19   H976)    [hereinafter  cited  as  Henri, 

"  Message  oc  the  President  Relative  to  Reorganisation  Plan  No.  3  of  1970.  6  Weekly 
Comnilatoin  of  Presidential  I»neument*  908,  5  D.9  C  appendix  (1970). 

8  Russell  E.  Train.  Chairman,  Council  on  Environmental  Quality.  Hearing*  on  Reornani- 
zn'ion  Plan  Xo.  $  of  1970  Before  the  Subcommittee  on  Government  Operations  of  the  Bouee 
Committee  on  Government  Operations,  91st  Cong.,  2d  Sess.  (1970). 
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public  is  increasingly  questioning  the  vesting  of  promotional  and  regulator^ 
powers  in  the  same  agency.  The  Environmental  Protection  Agency,  by  assuming 
these  regulatory  functions,  should  help  restore  public  confidence  in  our  ability 
to  control  pollution  from  these  sources. 

The  primary  mission  of  the  newly  formed  EPA  was  to  protect  the 
environment,  to  arrest  environmental  deterioration.  As  evidenced 
by  the  statements  of  President  Nixon  and  Mr.  Train  it  was  to  be  a 
strong,  independent  regulatory  agency. 

EPA  is  the  largest  of  the  nine  agencies  covered  in  this  report.  Its 
budget  is  larger  than  the  sum  of  the  other  eight.9  The  Agency  has  had 
more  than  9,000  permanent  employees  since  1974  and  is  expected  to 
continue  to  expand.10 

TABLE  I.— ENVIRONMENTAL  PROTECTION  AGENCY,  BUDGET  AUTHORITY 
[In  thousands  of  dollars] 


1971 

actual  i 

1972 
actual l 

1973 
actual ! 

1974 
actual  i 

1975 
actual ' 

1976 
actual J 

Transi- 
tion 
quarter* 
(July  1, 
to 
Sept.  30, 

1976)          1977 
actual     actual 

Total  not  including  construc- 
tion grants 288,784 

447,  520 
2,  000,  000 

527, 221 
6,  900,  000 

618,  948 
5,  333,  770 

850,  336 
7,  666,  230 

771,  520 

188,586    773,405 

Construction  grants 1, 000, 000 

Total,  Environmental 
Protection  Agency.  J  1,  283,  781 

2, 447, 476 

7, 427, 143 

5,  952,  445 

8,  516,  362 

771,  520 

188,586    773,405 

»  Source:  U.S.  Budget. 

2  Source:  Environmental  Protection  Agency. 

3  The  sum  of  construction  grant  funds  plus  total  not  including  construction  grant  funds  does  not  equal  the  total  Environ- 
mental Protection  Agency  budget  because  the  total  figure  reflects  deductions. 

Table  II. — Environmental  Protection  Agency 

Total  permanent  employment,  end  of  year:  Manpower1 

1971  (actual) 5,  959 

1972  (actual) 7,  835 

1973  (actual) 8,  270 

1974  (actual) 9, 144 

1975  (actual) 9, 160 

1976  (estimated) 9,  550 

1977  (estimated) 9,  550 

1  Source:  U.S.  Budget. 


Budget  authoritu  1 

1975  actual 

Food  and  Drug  Administration  total  Federal  funds $200.  807,  000 


total  Federal  funds. 


40,  875,  000 
4,1.  014.  000 
44,  404.  000 
42,  784,  000 
38,  954,  000 
36,  952,  000  ! 
33,  164,000 

Total  not.  including  Environmental  Protection  Agency 4S9,  044.  000 

Environmental    Protection  Agency 1 2  850,  336,  000  j 


Federal    Communications    Commission. 
National  Highway  Traffic  Safety  Administraton 

Securtes   and   Exchange   Commission 

Interstate    Commerce    Commission 

Federal    Trade    Commission 

Consumer   Product   Safety   Commission 

Federal   Power   Commission 


1  Sc.irce:  F.S.  budget. 
-Total  not  including  construction  gsanl 
budget  authority  is  $8,516,362,000. 
10  See  Table  II. 


"With  sonstruction  grants  the  FPA  total 
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Since  1970,  new  statutes  have  broadened  the  BCOpe  of  the  auth< 
BPA  inherited.  The  Clean  Air  Art,  as  amended  in  L970,11  is  designed 
to  protect  and  enhance  the  quality  of  the  Nation's  air  resources.  The 

objective  of  the  Federal  Water  Pollution  Control  Act,  as  amended 
in  197l\ '-  Is  to  restore  and  maintain  the  chemical,  physical,  and  bio- 
logical integrity  of  the  Nation's  water-.  The  Safe  Drinking  Water  A.ct 
of  1974  w  was  enacted  to  ensure  safe,  high  quality,  drinking  water.  The 
Federal  Insecticide.  Fungicide,  and  Kodentieide  Act14  regulates  the 
use  of  pesticides  and  limits  or  prohibits  use  of  pesticides  found  to  cause 
unreasonable  adverse  effects  on  man  or  the  environment.  The  purpose 
of  the  Solid  Waste  Disposal  Act,  as  amended  by  the  Resource  Re3  ov- 
ary Act  of  1970,10  is  to  preserve  and  enhance  the  quality  of  air,  water, 
and  land  resources  by  promoting  constructive  solid  waste  management 
and  resource  recovery  systems.  The  Noise  Control  Act  of  1972  u  de- 
clares it  to  be  the  policy  of  the  United  States  to  promote  an  environ- 
ment for  all  Americans  free  from  noise  that  jeopardizes  health  or  well- 
being.  The  EPA  radiation  program  is  designed  to  prevent  avoidable 
and  unnecessary  public  exposure  to  environmental  sources  of  ionizing 
radiation.17  Even  a  brief  summary  of  the  Acts  administered  by  EPA 
suggests  the  extraordinary  diversity  and  complexity  of  EPA's  respon- 
sibilities. The  number  of  recent  statutory  enactments  dealing  with  the 
environment  emphasizes  the  continuing  concern  of  the  Congress  for 
environmental  quality. 

From  the  outset,  the  Environmental  Proteetion  Agency  has  been 
by  critics.  The  Office  of  Management  and  Budget  in  the  Execu- 
tive Office  of  the  President  has  periodically  restructured  EPA?s  pri- 
orities through  review  of  its  budget  and  regulations.18  Congress  has 
amended  EPA?s  statutory  mandates  to  curtail  its  authority.19  Indus- 
tries regulated  by  EPA  use  a  variety  of  tactics  to  limit  EPA's  powers 
and  to  cushion  the  effects  of  environmental  legislation.  Environ- 
mentalists through  legislation  and  litigation  attempt  to  strengthen 
environmental  statutes  and  to  force  EPA  to  exercise  its  full  authority. 
All  parties,  including  State  and  local  governments,  Federal  agencies, 
industry,  and  environmentalists,  take  the  Agency  to  court  to  compel  it 
either  to  do  that  which  it  chooses  not  to  do  or  to  restrain  it  from  doing 
that  which  it  proposes  to  do.20 

The  Environmental  Protection  Agency's  state  of  health,  after 
nearly  6  years  of  siege,  is  the  subject  of  this  inquiry.  Is  EPA  in  fact  a 
strong,  independent  regulatory  agency?  Flow  effective  has  it  been? 
What  are  its  weaknesses?  How  may  it  be  improved? 

Subcommittee  staff  members  interviewed  more  than  20  of  the  EPA 
staff  and  many  others  well  informed  about  the  work  of  the  Agency. 
The  Subcommittee's  June  1975  questionnaire  and  updated  responses 
provided  an  important  additional  source  of  information.  On  April  2. 

"42  U.S.C.  55  1S5T-I858a  (1974). 
^33  U.S.C.  55  12.")1-1376  (1974). 
"42  U.S.C.  5§300f-j-S   (1974). 
"7  U.S.C.   §5  121-136y   (1974). 
1642  U.S.C.  55  32f,l-3259   (1974). 
"42  U.S.C.  5§  4901-491S  (1974). 
17  Hearinqs,  .supra  note  6,  at  25. 
's  *ce  text  at  pp.  121.  133  infra. 

19  See  text  accompanying  notes  179-181  infra. 

20  E.g..  on  December's,  1970,  one  day  after  EPA  formally  came  Into  existence.  It  recpivM 
a  petition  from  the  Environmental  Defense  Fund  requesting  the  cancellation  and  Immediate 

ension  of  all  uses  of  Aldrin-Dieldrin. 

75-081—76 9 
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1070,  and  on  April  26.  1976,  the  Subcommittee  held  hearings  to  assess 
the  Agency's  implementation  of  its  legislative  mandate.21  On  June  9, 
1976,  Chairman  Moss  addressed  additional  written  questions  to  Ad- 
ministrator Train.22 

In  association  with  a  general  analysis  of  the  Agency  and  its  per- 
formance, the  Subcommittee  selected  several  major  EPA  programs 
for  detailed  analysis.  These  were  selected  because  the  issues  profoundly 
affect  public  health  and  well-being  and  afford  a  useful  means  of  evalu- 
ating the  Agency's  effectiveness. 

III.  Case  Studies 

A.    MOBILE    SOURCE    EMISSION    CONTROL 

1.  Introduction 

The  primary  purpose  of  the  Clean  Air  Act  is  ".  .  .  to  protect  and  en- 
hance the  quality  of  the  Nation's  air  resources  so  as  to  promote  the 
public  health  and  welfare  and  the  productive  capacity  of  its  popula- 
tion." 23  To  achieve  that  purpose,  the  Clean  Air  Act  authorizes  the 
Environmental  Protection  Agency  to  regulate  emission  of  air  pollu- 
tants from  stationary  sources  and  from  moving  sources.  Regulation  of 
mobile  source  emissions  involves :  (1)  setting  standards  for  emission  of 
air  pollutants  which  "cause  or  contribute  to,  or  .  .  .  [are]  .  .  .  likely 
to  cause  or  contribute  to,  air  pollution  which  endangers  the  public 
health  or  welfare", 24  (2)  enforcing  compliance  with  the  emission 
standards;  and  (3)  controlling  motor  vehicle  use  as  a  means  of  reduc- 
ing polluting  emissions.  The  Subcommittee  review  focused  on 
enforcement.25 

The  Clean  Air  Act  sets  out  a  comprehensive  plan  to  enforce  compli- 
ance with  mobile  source  emission  standards.  The  plan,  as  noted,  has 
four  major  parts:  (1)  certification,26  (2)  testing  at  the  assembly  line,27 
(3)  recall,28  and  (4)  inspection  and  maintenance.29  The  certification 
program  is  intended  to  ensure  that  motor  vehicles  are  designed  to  meet 
emission  standards.  Assembly  line  testing  is  intended  to  ensure  that  de- 
sign capability  is  realized  in  manufacture,  that  new  production  ve- 
hicles meet  emission  standards.  Pecall  would  ensure  that  vehicles,  if 
properly  maintained  and  used,  meet  emission  standards  throughout 
their  useful  life.  Finally,  inspection  and  maintenance  is  intended  to 
ensure  that  vehicles  in  operation  are  properly  maintained  and  used. 
Effective  compliance  enforcement  currently  depends  on  execution  of 
each  of  the  four  complementing  programs,  all  expressly  authorized  by 
Congress,  combining  to  form  a  systematic  strategy. 


21  Hearings,  supra  note  6. 

n  Hearings,  supra  note  6,  at  Appendix  D. 

»  42  U.S.'C.A.  §  1857(b)(1)    (1974). 

2*42  U.S.C.A.  §  1857  f-l(a)   (1974). 

86  Tliis  case  study  focuses  on  specific  aspects  of  EPA's  Enforcement  program.  An  EPA 
prepared  overview  of  its  Enforcement  program  generally  is  published  in  Hearings,  supra 
not"  R.  at  Appendix  P. 

88  See  text  p.  119  infra. 

27  See  text  pp.   119-25  infra. 

28  See  text  pp.  125-30  infra. 

29  See  text  pp.  130-33  infra. 
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f.  Certification 

( Yrt  ification  is  intended  to  ensure  I  bat  motor  vel  e  so  desk 

as  to  conform  to  emission  standards.30  Section  206(a)  (1)  of  the  ( !1<  an 
Air  Act  directs  the  Administrator  to  ,  .  .  test,  or  require  to  be 
tested  .  .  .  any  new  motor  vehicle  or  new  motor  vehi<  le  engine  .  .  . 
to  determine  whether  such  vehicle  or  engine  conforms  .  .  ." 
standards  set  by  section  202.  If  the  vehicle  or  engine  conforms,  the 
Administrator  is  to  issue  a  certificate.  As  Administrator  Russell  K. 
Train  described  certification's  utility  :  M 

Certification  testing  of  preprodoction  prototypes  can  assure  that  a  manufac- 
turer is  capable  of  designing  vehicles  Which  nicer  emission  standards  and  a  Q 
identify  nonconforming  classes  of  vehicles  before  the  investment  i>i  mass  produc- 
tion is  made.  Prototype  testing  cannot  assure  that  new  mass-produced  vehicles 
will  meet  standards.  (Emphasis  added.) 

Certification  saves  manufacturers  money  by  discouraging  investment 
in  products  whose  designs  render  them  incapable  of  meeting  stand- 
ards and  by  reducing  costs  they  might  otherwise  incur  in  repair  of 
noncom forming  cars  built  for  the  market.  However,  certification  can- 
not ensure  that  an  effective  prototype  design  is  carried  through  to 
production.  To  ensure  all  cars  meet  standards,  each  must  be 
tested  as  it  comes  off  the  assembly  line.  Testing  of  a  representative 
sample  may  at  least  inspire  confidence  that  nearly  all  cars  conform  if 
the  sample  demonstrates  a  high  percentage  of  conformity. 

3.  Testing  at  the  assembly  line 

The  testing  of  new  cars  as  they  emerge  from  the  assembly  line  is 
authorized  by  section  206(b)  (1)  of  the  Act.33  The  Administrator  may 
suspend  or  revoke  the  certificate  for  an  entire  lot  of  cars  if  a  repre- 
sentative sample  of  new  motor  vehicles  or  their  engines  fails  to  pass 
the  test.34  Without  a  certificate,  a  car  may  not  be  sold  in  the  United 
States.35 

On  July  20,  1976,  Administrator  Train  approved  final  regulations 
for  testing  at  the  assembly  line,30  nearly  6  years  after  enactment  of 
Clean  Air  Act  section  206(b)  (lj,37  and  more  than  30  months  after  the 
Agency's  testing  at  the  assembly  line  regulations  had  first  been  pub- 
lished in  proposed  form.38  These  delays  are  explained  chiefly  by  ex- 
cessive Office  of  Management  and  Budget  (OMB)  intervention  in 
EPA  decisionmaking  39  and  by  apparent  rivalry  within  EPA  between 
program  offices  sharing  responsibility  for  control  of  engine  exhausts.40 

80  "The  Administrator  shall  by  regulation  prescribe  (and  from  time  to  time  revise)  .  .  . 
standards  applicable  to  the  emission  of  any  air  pollutant  from  any  class  or  classes  of 
new  motor  vehicles  or  now  motor  vehicle  engines,  which  in  his  judgment  causes  or  con- 
tributes to.  or  is  likely  to  contribute  to.  air  pollution  which  endangers  the  public  health 
or  welfare.  Such  standards  shall  be  applicable  to  such  vehicles  and  engines  for  their  useful 
life.  .  .  ."  42  U.S.C.A.  §  lS57f-l(a)  (1974). 
»2  O.S.C.A.  §  1857f-5(a)(l)   (1074). 

"Letter  from  EPA  Administrator  Russell  E.  Train  to  OMB  Director  James  T.  Lynn, 
Mar  27.    1976. 

*M2  U.S.C.  \.  ?  1857f-5(b)(l)   (1974). 

*  42  U.S.C.A.  §  1857f-5(b)  (2)    (1974). 

*42  F.S.C.A.  §  lS57f-2(a)(l)    (1974). 

»41  Fed.  Rep.  31472  (July  2S.  197G). 

37  Section   206  was  added  Dec.   31.   1970,  by  Public  Law  91-604,   §  8(a),  S4   Stat.   1694. 

"See  39  Fed.  Reg.  45360  (Dec.  31,  1974). 
See  1         pp.  121  -23  infra. 

v  See  text  pp.  123-24  infra. 
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The  testing  procedure  adopted  by  the  Agency  is  referred  to  as  Selec- 
tive Enforcement  Auditing  (SEA).  These  regulations  differ  from  the 
traditional  concept  of  testing  at  the  assembly  line. 

EPA  states  that : 41 

.  .  .  while  .  .  .  [traditional  testing  at  the  assembly  line]  .  .  .  contemplates  test- 
ing all  or  some  representative  sample  of  vehicles  coming  off  the  production  line  in 
a  continuous  fashion,  SEA  would  be  limited  to  testing  representative  samples  of 
particular  vehicle  configurations  on  a  selective  oasis.  (Emphasis  added.) 

Train  explained : 42 

[i]n  the  absence  of  evidence  of  excessive  failure  rates,  only  about  800  vehicles 
[annually]  (less  than  0.01  percent  of  production)  will  be  required  by  EPA  to 
be  tested.  SEA  is  primarily  a  deterrent  to  noncompliance  which  derives  its  power 
not  from  pervasive  Federal  presence,  but  rather  from  the  fact  that  any  of  a 
manufacturer's  vehicles  may  be  subjected  to  an  emissions  test  audit  at  virtually 
any  time. 

The  SEA  program  is  projected  to  cost  the  government  $700,000  per 
year.43  The  projected  cost  to  manufacturers  is  approximately  $1,600,- 
000  per  year  for  testing  and  $15,000,000  to  $20,000,000  per  year  for 
modifications  of  nonconforming  vehicles.44  These  figures  compare  to 
an  approximate  $2  billion  increase  in  aggregate  sticker  price  to  pay 
for  the  equipment  needed  to  ensure  that  cars  meet  the  emission  stand- 
ards for  1976  model  years.45  SEA  will  cost  the  government  and  manu- 
facturers a  modest  1%  of  the  total  increased  cost  to  ensure  that  the 
consumer  gets  what  he  or  she  pays  for. 

In  announcing  his  approval  of  the  final  SEA  regulations,  Admin- 
istrator Train  reported  that,  according  to  manufacturers'  own  data, 
more  than  half  a  million  new  1976  model  year  cars  failed  to  conform 
to  the  standards  set  by  the  new  SEA  regulations.46 

That  is  not  to  say  that  only  half  a  million  1976  model  year  vehi- 
cles fail  to  conform  to  the  Clean  Air  Act  section  202  standard.  The 
SEA  standards  are  far  more  lenient.  EPA  explained  the  method  of 
selecting  vehicles  for  SEA  testing : 47 

[o]nce  a  particular  "configuration"  (same  type  engine,  emission  control  system, 
transmission  and  weight  class)  has  been  identified  by  EPA  for  testing,  a  specified 
number  of  those  vehicles  will  be  randomly  chosen  from  the  production  of  a  single 
plant.  The  testing  may  then  be  done  by  either  the  manufacturer  or  EPA. 

In  order  to  satisfy  the  SEA  requirements,  only  60%  of  the  vehicles 
tested,  selected  from  a  given  vehicle  configuration,  must  conform  to 
the  Clean  Air  Act  section  202  emission  standards.48  Therefore,  the  more 
than  half  a  million  vehicles  that  failed  manufacturers'  assembly-line  - 
testing  represent  the  most  extreme  violations  of  the  standard :  sets  of 
vehicles  that  could  not  conform  to  standards  even  60%  of  the  time. 
Moreover,  the  EPA  believes  that  manufacturers'  estimates  understate 
the  percentage  of  nonconforming  vehicles. 

Administrator  Train  cautioned  that  manufacturers'  data  "cannot 
be  regarded  as  objective  indicators  of  compliance  rates." 49  His  con- 

"39  Fed.  Reg.  45360,  45361  (1974). 
43  See  note  32  supra. 

43  Letter  from  EPA  Administrator  Russell  E.  Train  to  OMB  Director  James  T.  Lynn, 
May  10,  1976. 
"Id. 

*«  EPA  Press  Release  of  July  20,  1976. 

«  Id. 

48  41  Fed.  Reg.  31472.  31474  (July  28,  1976). 

4U  See  note  32  supra. 
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elusion  followed,  in  part,  a  recent  investigation  by  EPA  of  data  sub- 
mitted by  American  Motors.80  The  investigation  revealed;  "pro- 
cedural shortcomings,  faulty  equipment,  inadequate  management  con- 
trols, and  erroneous  data  wnich  understated  the  actual  emission  levels 

of  the  tested  vehicles."  51 

The  record  demonstrates  the  need  for  reliable  testing  ai  the  assem- 
bly line.  Doubts  as  to  assembly-line-test  data  provided  by  the  manu- 
facturer emphasize  the  need  for  uniform  procedures  and  i 
monitoring  of  the  tests.  The  moderate  cost  to  the  government  for 
management  and  to  the  manufacturers  for  testing,  as  compared  with 
the  high  cost  to  consumers  for  emission  control  hardware,  emphasizes 
the  economy  of  the  SEA  investment.  The  estimated  $15,000,000  to 
$20,000,000  per  year  that  will  be  spent  to  modify  those  vehicles  that 
fail  at  the  factory  is  much  less  than  it  would  cost  to  recall  those 
vehicles  from  the  dealer  or  buyer. 

Finally.  EPA  estimates  of  SEA  cost/effectiveness  (cost  per  ton  of 
pollutant  removed)  confirm  the  value  of  assembly-linc-testing.52  Why 
then  did  30  months  elapse  between  the  publication  of  the  proposed 
SEA  regulations  and  approval  of  the  final  regulations? 

As  noted  above,  the  delay  was  caused,  in  part,  by  the  Office  of 
Management  and  Budget  (OMB).  O^IB  derives  its  authority  from 
its  position  in  the  Executive  Office  of  the  President.  On  October  5, 
1971,  OMB?s  then  Director.  George  P.  Shultz,  sent  to  the  heads  of 
departments  and  agencies  (including  EPA)  a  memorandum  which 
established  a  procedure  for  interagency  review  of  "proposed  agency 
regulations,  standards,  guidelines  and  similar  materials  pertaining 


«7rf. 

52  The  following  table  and  explanatory  text  from  Administrator  Train's  May  10,  1976, 
letter  to  OMB  Director  Lynn  elucidate  : 

PRELIMINARY  ESTIMATE  OF  INCREMENTAL  COST-EFFECTIVENESS  (DOLLAR 
PER  TON)  OF  ALTERNATIVE  CONTROL  STRATEGIES 


SEA  impact 
if  cars  per- 
form at  1975 
levels  with- 
out SEA* 


SEA  impact 
if  cars  per- 
form at  1978 
levels  •with- 
out SEA* 


Reduction  in  light  duty 
vehicle  standards  from— 


1975  Fed. 

(1.5 '15/3.1) 

to  1975  Calif. 

(0.9/9.0/2.0) 


1975  Fed. 

(1.5/15/3.1) 

to  Statutory 

(0.41/3.4/0.40) 


Reduction  in 
heavy  duty 
truck  standard 
from  present 
level  to  pro- 
posed level 


Hydrocarbons 

Carbon  monoxide... 
Oxides  of  nitrogen.. 


$23. 62 
6.68 
41.71 


$24. 23 

7.75 

55.92 


$197 
20 
107 


$437 
41 
165 


$20-23 

8 

104-202 


•Based  on  Chrysler  data. 

Whether  SEA  is  worth  the  cost  ultimately  depends  on  the  value  of  cleaning  up  tho  air 
to  the  extent  that  SEA  would  do  so.  In  lieu  of  good  data  on  the  value  of  clean  air,  some 
perspective  can  be  gained  by  comparing  the  marginal  or  incremental  cost  of  clean-up  using 
SEA  with  the  incremental  cost  of  clean-up  that  is  considered  acceptable  In  other  policy 
decisions.  These  incremental  costs  per  ton  removed  are  shown  in  the  attached  table,  with 
the  SEA  figures  computed  using  two  alternative  assumptions  about  what  assembly  line 
performance  would  be  without  SEA  (the  first  column  assumes  that,  without  SEA.  assem- 
bly line  production  in  the  future  would  be  comparable  to  the  levels  achieved  by  107.") 
model  year  cars,  while  the  second  column  assumes  the  levels  achievPd  by  1976  cars).  The 
cost-effectiveness  numbers  displayed  for  other  regulations  in  the  table  are  provided  only 
to  give  some  perspective  on  how  much  other  incremental  actions  cost  on  a  dollar-per-ton 
basis. 


As  a  result  of  the  incremental  cost-effectiveness  analysis  displayed  in  the  table,  SEA  is 
clearly  cost-effective. 
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to  environmental  quality,  consumer  protection,  and  occupational  and 
public  health  and  safety."  53  The  stated  purpose  of  interagency  review 
is  to  improve  interagency  coordination.  But  OMB  in  its  role  as  man- 
ager  of  the  interagency  review  can  and  does  exercise  considerable 
influence  on  EPA  priorities.  OMB's  review  of  the  SEA  regulations 
nearly  prevented  their  issuance. 

On  January  12,  1976,  interagency  review  was  initiated  by  trans- 
mission of  the  SEA  regulations  to  other  agencies  for  comment.54 
Comments  were  received  by  February  10,  197G.  On  February  25,  1976, 
the  complete  SEA  package  was  transmitted  to  OMB.55  The  document 
never  emerged  from  OMB.  On  July  20,  1976,  Administrator 
Train,  in  an  exceedingly  rare  procedure,  signed  the  final  SEA  regula- 
tions despite  OMB's  objection,56  146  days  after  he  sent  the  SEA 
package  to  OMB. 

There  is  irony  in  that  the  day  after  the  SEA  package  was  sent 
to  OMB,  EPA  Assistant  Administrator  Alvin  L.  Aim  had  reported 
to  the  other  EPA  Assistant  Administrators  and  Office  Directors: 
"The  median  time  for  completion  of  OMB  review  has  been  18  days."  57 
Assistant  Administrator  Aim  continued,  "[t]he  median  time  between 
transmission  of  regulations  to  agencies  for  comment  [including 
OMB's  18  days]  and  the  Administrator's  approval  has  been  104 
days."  58 

OMB's  146  day  review  of  the  final  SEA  regulations,  terminated  only 
by  Administrator  Train's  unilateral  approval  of  the  regulations,  ap- 
pears to  constitute  an  attempt  to  interfere  with  the  Adminis- 
trator's legislatively-imposed  mandate. 

On  April  26,  1976,  at  the  Subcommittee's  hearings  regarding  the 
EPA,  Chairman  Moss  observed  that  OMB  ".  .  .  appear [ed]  to  be 
functioning  ...  as  a  sort  of  super-legislative  body"  59  in  its  treatment 
of  the  final  SEA  regulations.  On  April  30, 1976,  Chairman  Moss  wrote 
OMB  Director  James  T.  Lynn  to  express  his  concern  that  OMB  had 
delayed  the  final  SEA  regulations  more  than  2  months  and  to  inquire 
into  the  cause  of  the  delay.60  OMB  officials  later  asserted  that  an  inter- 
nal EPA  study  found  SEA  not  to  be  cost/effective.61  On  May  18. 1976. 
Director  James  T.  Lynn,  in  his  response  to  Chairman  John  E.  Moss's 
April  30,  1976,  letter,  quoted  the  EPA  study : 62 

if  preceded  by  certification  neither  the  Selective  Enforcement  Auditing  program 
nor  the  recall  program  appears  to  be  cost  effective  in  terms  of  providing  additional 
control  of  regulated  pollutants. 


65  Memorandum  from  OMB  Director  George  P.  Shultz  to  Heads  of  Departments  and 
Agencies,  Oct.  5,  1971. 

54  Telephone  conversation  with  Walter  C.  Barber,  Director,  Standards  and  Regulations 
Division,  Office  of  Planning  and  Evaluation,  Office  of  Planning  and  Management,  EPA. 
July  19,  197G. 

65  Id. 

M  Cf.  note  46  supra. 

57  Memorandum  from  Alvin  L.  Aim.  Assistant  Administrator  for  Planning  and  Manage- 
ment.  EPA,   to  Assistant  Administrators  and  Office  Directors,   EPA,   Feb.   26,   1976. 

w/d. 

*°  Ree  Hearings  supra  note  6.  at  136. 

60  Letter  from  Subcommittee  on  Oversight  and  Investigations  Chairman  John  E.  Moss  to 
OMB  Director  James  T.  Lynn.  April  30.  1976. 

"l  May  f>,  1076.  meeting  between  subcommittee  staff  and  James  L.  Mitchell.  Associate 
Director  for  Natural  Resources.  Energy  and  Science.  OMB:  Donald  E.  Crabill.  Deputy 
Associate  Director.  Natural  Resources  Division.  OMB;  and  Jim  J.  Tozzi,  Branch  Chief 
for  Environment.  Natural  Resources  Division.  OMB. 

•■Better  from  OMB  Director  James  T.  Lynn  to  Subcommittee  on  Oversight  and  Inves- 
tigations Chairman  John  E.  Moss,  May  IS,  1976. 
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The  study  was  later  identified  as  a  draft  "Mobile  Source  Emission 
Control  Strategy  Paper"  written  by  Erie  O.  Stork.  Deputy  Assistant 

Administrator    for    Mobile    Source    Air    Pollution    Control     (Stork 
paper 

Under  an  arrangement  that  is  dubious  at  best,  the  Office  of  Mobile 
Source  Air  Pollution  Control,  headed  by  Stork,  within  the  ( 
of  Air  and  Waste  Management,  shares  responsibility  with  the  Office  of 
.Mobile  Source  and  Noise  Enforcement,  headed  by  Dr.  Norman  I). 
Shutler.  Deputy  Assistant  Administrator,  within' the  Office  of  En- 
forcement, for  emission  control.  Stork's  office  manages  the  certification 
program  and  is  responsible  for  the  aborted  uin-use  compliance  pro- 
gram,"64 which  was  intended  primarily  to  develop  a  comprehensive 
data  base  for  possible  recall  actions.  Shutter's  office  now  manages 
the  recall  program,  has  primary  responsibility  for  EPA's  inspection 
and  maintenance  program,  and  will  manage  the  SEA  program.  The 
Stork  strategy  paper  was.  in  part,  a  rebuttal  to  an  earlier  dra  ft.  "EPA 
Automobile  Emission  Control  and  Enforcement  Strategy"  'j5  written 
by  Shutler  (Shutler  paper). 

S'nce  the  passage  of  the  Clean  Air  Amendments  of  1070,  cer- 
tification has  been  the  principal  technique  used  by  EPA  to  enforee 
compliance  with  emission  standards.66  In  fiscal  years  1075  and  1070. 
EPA  allocated  approximately  75  percent  of  its  mobile  source  emission 
control  budget  to  certification.67  But  the  responsibility  for  mobile 
source  emission  control  within  EPA  has  been  slowly  shifting  from  the 
Stork  office  to  the  Shutler  office.  Primary  responsibility  for  the  recall 
program  shifted  to  the  Shutler  office  after  the  Stork  office's  in-use 
compliance  program  failed  at  a  cost  of  more  than  $4  million.68  The 
installment  of  the  SEA  program  in  the  Shutler  office  threatened  to 
reduce  even  further  the  budget  and  authority  of  the  Stork  office. 

The  Stork  paper  is  dated  Feburary  13,  1976.  On  February  25.  1070. 
the  SEA  interagency  review  package  was  sent  to  OMB.69  The  Stork 
paper  was  a  draft  that  had  not  been  approved  by  Stork's  immediate 
superior.  Assistant  Administrator  for  Air  and  Waste  Management, 
Roger  Strelow,  or  by  Administrator  Train.  It  did  not  represent 
official  EPA  policy.  Moreover,  it  did  not  present  a  credible  cost-effec- 
tiveness analysis. 

Administrator  Train,  in  his  letter  of  May  10.  1076.  to  OMB  Director 
Lynn,  deprecated  the  Stork  paper  and  urged  the  advisability  of  pro- 
ceeding with  SEA.  Train  wrote  that  the  Stork  analysis 

Underestimatefd]  the  effectiveness  of  SEA  by  not  incorporating  potential  im- 
provements in  performance  of  model  lines  not  tested  .  .  . ; 

Overe>timate[d]  the  cost  per  car  by  assuming  $30  per  car  to  repair  failed  ve- 
hicles rather  than  about  $4  per  car  for  calibration  and  hardware  changes  made 
prior  to  assembly  line  tests  to  lower  the  risk  of  failure  : 

1  lir[od]  the  Certification  process  with  all  the  clean-up  actually  achieved  in 
the  field,  but  not  with  all  the  cost  needed  to  meet  the  standards  (this  was  nmlcr- 


"Eric  O.   Stork.  Mobil?  Source  Emission  Control  Strategy  Paper  (Feb.  13,  1076). 
M  See  text  pp.  125-30  infra. 

65  Dr.  Norman  D.  Sbutler.  EPA  Automobile  Emission  Control  and  Enforcement  Strate?r 
(June  13,  107-")). 
«30  Fed.  Reg.  45360  (Dec.  31,  1074). 

87  See  note  63  tunra. 

88  See  text  pp.  125-30  infra. 
69  See  note  54  supra. 

?«f  note  43  supra. 
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srandnbly  done  because  of  the  lack  of  data  indicating  the  difference  in  costs  and 
in  effectiveness  with  and  without  Certification) 

Train  closed  his  May  10,  1976,  letter  to  Lynn  by  endorsing  the  cost 
effectiveness  of  SEA  and  recommending  its  implementation. 

The  May  10,  1976,  letter  was  followed  by  a  May  12,  1976,  meeting 
between  the  EPA  Administrator  and  the  OMB  Director.71  At  that 
meeting  Lynn  raised  questions  regarding  the  need  for  the  SEA 
regulations.72 

On  May  27,  1976,  Administrator  Train  wrote  the  OMB  Director  a 
second  letter  in  an  effort  to  answer  these  questions  and  to  justify  the 
SEA  program.  The  May  27,  1976,  letter  was  a  six  page  detailed  ex- 
position of  the  need  for  SEA.  Administrator  Train  concluded  that : 73 

We  have  been  trying  for  more  than  seven  years  to  make  motor  vehicles  meet 
emission  standards  in-use,  and  we  have  been  involved  in  assembly  line  testing 
program  development  and  rulemaking  for  more  than  three  years.  We  are  con- 
vinced that  SEA  is  needed  and  that  it  represents  the  most  cost  effective  and  least 
burdensome  approach  to  assuring  emissions  compliance  of  new  production  ve- 
hicles that  has  yet  been  advanced. 

Off-the-record  communications  between  EPA  and  OMB  with  regard 
to  the  SEA  program  continued,  but  Train,  the  official  vested  with  legal 
authority  to  approve  the  regulations,  was  unable  to  secure  OMB 
approval. 

OMB  officials,  to  justify  their  actions,  asserted  that  the  statutory 
language  for  testing  at  the  assembly  line  made  that  program  discre- 
tionary, in  contrast  to  the  statutory  language  for  certification,  which 
made  that  program  mandatory.74  Section  206(a)  (1)  of  the  Clean  Air 
Act  does  provide  that  the  Administrator  "shall"  conduct  certification 
testing  and  "shall"  certify  conforming  vehicles,75  while  by  contrast, 
section  206(b)  (1)  "authorizes"  the  Administrator  to  test  vehicles  at 
the  assembly  line.76 

OMB's  assertions  notwithstanding,  that  difference  in  statutory 
terminology  does  not  divest  the  Administrator  of  his  authority 
to  test  vehicles  at  the  assembly  line  and  revest  that  authority  in  the 
President  or  in  the  OMB.  On  June  24,  1976,  Senator  Edmund  S. 
Muskie,  Chairman  of  the  Subcommittee  on  Environmental  Pollution 
of  the  Senate  Committee  on  Public  Works,  wrote  to  Train  to  inquire 
about  the  status  of  the  final  SEA  regulations  and  to  express  concern 
over  the  delay.77 
Chairman  Muskie  wrote : 78 

Section  206(b)(1)  is  written  to  "authorize"  rather  than  "mandate"  the 
institution  of  an  assembly  line  test  procedure  by  the  Administrator.  However,  the 
Committee  fully  intended  and  expected  that  such  a  test  procedure  would  in  fact 
be  instituted  because  this  regulatory  authority  is  an  integral  part  of  the  entire 
regulatory  scheme  for  dealing  with  auto  pollution.  At  the  same  time,  we  wished 
to  provide  reasonable  flexibility  to  the  Administrator  to  determine  the  exact 
timing  and  details  of  the  institution  of  the  procedure. 


71  See  note  32  supra. 

™Id. 

™Id. 

74  See  note  61  supra. 

•-•42  O.S.C.A.  §  1857f-5(a)(l)  (1974). 

•«42  U.S.C.A.  §  1857f-5 (b)(1)   (1974). 

77  Letter  from  Subeommittpe  on  Environmental  Pollution  Chairman  Edmund  S.  Muskie 
to  EPA  Administrator  Russell  E.  Train,  June  24,  1976. 
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Chairman  Muskie  emphasized,  "I  understand  .  .  .  that  proposal  has 
undergone  an  extensive  period  of  interagency  review  under  the 
auspices  of  OMB.  Any  reasonable  period  for  review  has  Long 
passed."79  Section  206(b)(1)  of  the  (Mean  Air  Act  clearly  vesl 
thority  for  final  decision  on  SEA  In  the  Administrator.  OMB's 
prolonged  review  of  the  final  SKA  regulations  constituted  an  attempt 
extra-legislatively  to  preempt  that  authority. 

The  final  SEA  regulations  will  affect  only  the  most  egregious  viola- 
tions of  emission  standards.80  The  SEA  regulations  proposed  Decem- 
ber 31,  1974,  would  have  had  far  more  force,  as  they  would  have 
required  90  percent  of  the  test  vehicles,  selected  from  a  given  vehicle 
configuration,  to  conform  to  emission  standards.81  The  final  regula- 
tions require  only  a  60  percent  compliance  rate.8-  EPA  explained  its 
decision  to  promulgate  the  lenient  emission  performance  standard 
by  stating  that  it  ,k  ...  is  being  set  in  order  to  implement  SEA  in  a 
manner  not  unreasonably  burdensome  to  the  auto  companies."  h3  One 
can  only  speculate  on  the  factors  which  degraded  the  SEA  standard, 
on  the  effect  of  interagency  review  or  the  controversy  within  EPA; 
but  there  is  no  guesswork  involved  in  concluding  that  OMB  and  in- 
ternal EPA  strife  caused  excessive  and  unreasonable  delay  in  approval 
of  EPA's  regulations  to  establish  testing  at  the  assembly  line. 

I  Recall 

Recall  is  an  enforcement  technique  designed  to  ensure  that  motor 
vehicles  properly  maintained  in  use  comply  with  the  emission  stand- 
ards mandated  by  section  202  of  the  Clean  Air  Act.84  Recall  is  specifi- 
cally authorized  by  section  207(c)  (1)  of  the  Clean  Air  Act : 85 

If  the  Administrator  determines  that  a  substantial  number  of  any  class  or 
category  of  vehicles  or  engines,  although  properly  maintained  and  used,  do  not 
conform  to  the  regulations  prescribed  under  section  202,  when  in  actual  use 
throughout  their  useful  life  .  .  .  ,  he  shall  immediately  notify  the  manufacturer 
thereof  of  such  nonconformity,  and  he  shall  require  the  manufacturer  to  submit 
a  plan  for  remedying  the  nonconformity  of  the  vehicle  or  engines  with  respect 
to  which  such  notification  is  given.  The  plan  shall  provide  that  the  noncon- 
formity of  any  such  vehicles  or  engines  which  are  properly  used  and  maintained 
will  be  remedied  at  the  expense  of  the  manufacturer.  If  the  manufacturer  dis- 
agrees with  such  determination  of  nonconformity  and  so  advises  the  Admin- 
istrator, the  Administrator  shall  afford  the  manufacturer  and  other  interested 
persons  an  opportunity  to  present  their  views  and  evidence  in  support  thereof 
at  a  public  hearing.  Unless,  as  a  result  of  such  hearing  the  Administrator  with- 
draws such  determination  of  nonconformity,  he  shall  within  60  days  after  the 
completion  of  such  hearing,  order  the  manufacturer  to  provide  prompt  notifica- 
tion of  such  nonconformity  ....   (Emphasis  added.) 

Disputes  concerning  interpretation  of  "substantial  number"  and 
"properly  maintained  and  used''  are  likely  to  be  major  issues  in  any 
contested  recall  action. 

EPA  has  had  only  one  comprehensive  program  to  develop  data  to 
serve  as  the  basis  for  possible  recall:  the  in-use  compliance  program 


«  Tfl. 

80  See  text  accompanying  note  4S  supra. 

81 .39  Fed.  Reg.  45360  (11)74). 

62  See  text  accompanvine  note  4S  supra. 

83  41  Fed.  Ree.  31472  (July  28,  1976). 

M  See  note  30  supra. 
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(IUCP).  An  effective  inspection  and  maintenance  program  (I/M)  8G 
would  develop  data  about  a  substantial  number  of  vehicles  and  en- 
gines in  actual  use,  but  it  would  not  show  how  vehicles  properly  main- 
tained and  used  peform,  for  I/M  tests  emissions  of  vehicles  of  all 
conditions.  The  premise  upon  which  I/M  is  based — that  properly 
maintained  vehicles  will  comply  with  the  emission  standards — is  what 
IUCP  was  designed  to  verify.  Neither  certification  nor  testing  at  the 
assembly  line  (SEA)  provide  information  about  how  vehicles  actually 
on  the  road  perform. 

At  the  request  of  the  Subcommittee,  the  General  Accounting  Office 
(GAO)  reviewed  EPA's  two  major  programs  for  the  surveillance  of 
in-use  motor  vehicle  exhaust  emissions :  I/M  and  IUCP.  The  General 
Accounting  Office's  findings  relative  to  I/M  are  discussed  below.87  Here 
we  consider  GAO'S  review  of  the  IUCP  and  the  Subcommittee's  follow- 
up  investigation  and  findings. 

EPA  has  conducted  two  IUCP's:  the  1972  and  the  1973  (fiscal  years 
in  which  each  was  funded).88  Testing  in  both  was  performed  by  inde- 
pendent contractors.  In  testimony  before  the  Subcommittee  on  April  7, 
1976,  the  GAO  gave  this  description  of  the  1972  IUCP  : 89 

Under  the  1972  program  about  3,000  foreign  and  domestic  1972  model  year 
automobiles  were  tested  at  a  cost  of  about  $2.1  million  by  tbree  contractors  at 
five  different  test  sites — Atlanta,  Detroit,  Los  Angeles,  Philadelphia,  and  St. 
Louis.  The  contracts  specified  that  125  vehicles  were  to  be  tested  in  each  of  24 
different  engine  classes.  The  24  classes  of  engines  represented  about  70  percent 
of  the  engines  used  in  1972  model  year  automobiles.  Testing  began  in  January 
1973  and  was  completed  in  October  1973.  Retesting  was  completed  in  March  1974. 

EPA's  office  of  Mobile  Source  Air  Pollution  Control  concluded  from 
its  review  of  the  test  data  that  5  of  the  24  classes  of  vehicles  tested,  or 
approximately  1,400,000  vehicles,  should  be  considered  candidates  for 
recall  because  they  did  not  comply  with  emission  standards.90  EPA 
notified  the  manufacturers  of  the  nonconforming  vehicles  but  did  not 
require  them  to  submit  a  recall  plan  according  to  section  207(c)  (1) 
of  the  Clean  Air  Act.91  Had  EPA  done  so,  and  had  the  affected  manu- 
facturers decided  to  contest  EPA's  determination  of  nonconformity, 
then  all  interested  persons  would  have  had  an  opportunity  to  present 
arguments  at  a  public  hearing.  Instead,  EPA  met  with  manufacturers 
in  private  and  provided  vehicle  test  files  and  supporting  documents  to 
its  potential  adversaries.92  By  not  setting  into  motion  the  statutory 
process  that  results  in  a  public  hearing,  EPA  effectively  precluded 
public  participation. 

Moreover,  EPA  withheld  from  the  public  the  names  of  engine  classes 
it  identified  as  candidates  for  recall.  On  April  26,  1970,  the  Subcom- 
mittee questioned  the  wisdom  of  this  policy.  Subcommittee  counsel 
pointed  out  that,  in  contrast,  the  National  Highway  Traffic  Safety  Ad- 
ministration (NHTSA)  issues  a  periodic  press  release  listing  makes 
and  models  of  vehicles  under  "current  investigation  for  alleged  safety- 
related  defects."  93 


86  See  pp.  130-33  infra  for  a  detailed  discussion  of  I/M. 

W  Id. 

R8  Hearings,  supra  note  6.  at  6. 

89  Id. 

80  Id. 

n  See  text  accompanying  note  85  supra. 

5,2  Hearings,  supra  note  6,  at  6. 
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Subcommittee  counsel  asked  whether  EPA  was  aware  I 
XIITSA's  policy  has  enabled  XIITSA  to  gather  significant  additional 
information  without  causing  injury  to  manufacturers  by  disclosure.*4 
EPA  Deputy  Assistant  Administrator  for  Mobile  Source  and  Noise 
Enforcement,  Dr.  Norman  D.  Shutler,  responded  that  EPA  was  aware 
of  the  NHTSA  policy,  but  thai  EPA  had  determined  that  the  poten- 
tial harm  to  manufacturers  was  greater  than  the  potential  benefit  pub- 
lic information  might  produce.  On  June  28,  197(>,  however,  Assistant 
Administrator  for  Enforcement.  Stanley  TV.  Legro,  by  Utter  notified 
Chairman  Moss  of  the  Subcommittee  : 95 

We  have  concluded  that  publication  of  investigations  would  be  beneficial  in 
helping  the  public  understand  our  functions  and  should  Lead  to  a  substantially 
greater  flow  of  new  information  to  the  Agency  regarding  emissions  related  prob- 
lems. In  addition,  there  have  been  apparently  no  significant  adverse  impacts 
from  the  National  Highway  Traffic  Safety  Administration  policy  of  publicly  re- 
porting defects  investigations  in  progress.  Therefore,  we  have  decided  to  begin 
publishing  on  a  quarterly  basis  listings  of  formal  recall  investigations  in  pr<  - 

Public  notice  was  first  given  in  a  press  release  on  June  25,  1976. 

When  notified  by  EPA  that  their  vehicles  were  among  those  iden- 
tified by  the  1972  IUCP  as  not  conforming  with  emission  standards. 
the  affected  manufacturers  questioned  the  validity  of  some  of  the  test 
data.  EPA  responded  by  conducting  a  second  review  of  the  recall  data. 
The  GAO  testified  that  EPA  was  less  than  satisfied  with  215  of  the  535 
relevant  tests.90  In  January,  1075.  EPA  conducted  a  mock  hearing  to 
assess  the  difficulties  that  it  might  encounter  in  an  actual  sectioi 
hearing.97  The  mock  hearing  further  reduced  EPA's  confidence  in  the 
1072  IUCP  test  data.  Finally,  in  June.  1975,  EPA  determined  that  it 
could  not  base  any  recall  action  on  the  1972  IUCP.98 

The  General  Accounting  Office  described  the  1973  IUCP  as 
follows :  " 

Under  the  1973  program  about  2.500  vehicles  were  tested  by  two  contractors 
at  the  same  five  test  sites  as  the  1972  program  at  a  cost  to  date  of  $1.9  million. 
Thirty-one  different  classes  of  1972,  1973,  and  1974  engines  were  tested.  In  March 
1974  the  contractors  began  nine  months  of  testing.  Because  of  problems  expe- 
rienced in  the  1972  program,  EPA  required  the  contractors  to  submit  test  data 
on  a  weekly  basis. 

The  1973  IUCP  testing  began  in  March.  1974,  the  same  month  and 
year  that  the  1972  IUCP  retesting  ended.100 

EPA  reviewed  the  1973  IUCP  test  data  and  concluded  that  7  engine 
classes,  or  approximately  2,300.000  vehicles,  were  exceeding  the  emis- 
sion standards.101  Though  this  review  was  completed  in  July,  1975, 
EPA  did  not  decide  whether  to  order  recall  until  the  following 
June.  On  June  28.  1976,  the  EPA  notified  the  Subcommittee  that  "[a] 
decision  has  been  made  not  to  reeall  those  classes  of  vehicles  on  the 
basis  of  the  IUCP  data."  102  EPA  identified  "major  contractor  integrity 
problems"  and  ''numerous  deviations  from  testing  protocols  by  the 
contractors"  as  the  reason  for  its  decision.103 
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The  GAO  had  noted  three  basic  reasons  why  the  1972  IUCP  could 
not  serve  as  the  basis  for  recall : 104 

(1)  The  l'.)72  program  was  EPA's  initial  effort  to  test  in-use  automobiles. 
EPA  did  not  fully  anticipate  the  data  needed  to  support  a  recall. 

(2)  EPA  provided  only  limited  monitoring  of  contractors'  test  activities,  and 
contractors  asserted  that  EPA  did  not  formally  advise  them  of  problems  identi- 
fied during  site  visits. 

(3)  EPA  did  not  make  an  in-depth  review  of  contractors'  test  data  until  all  the 
tests  were  completed.  As  a  result,  the  contractors  believed  they  were  adequately 
performing  the  tests. 

The  GAO  has  not  yet  completed  its  review  of  the  1973  IUCP.  It 
did  testify,  however,  that  EPA  spent  only  one  and  one-half  days  per 
month  monitoring  test  activities  at  each  test  site  during  the  1972  IUCP 
and  only  two  days  per  month  during  the  1973  IUCP.105  As  stated  by 
Deputy  Assistant  Administrator  Stork,  the  EPA  official  specifically 
responsible  for  the  IUCP's:  "[f]or  the  1972  and  1973  IUCP's  the 
available  staffing  was  barely  adequate  to  make  occasional  visits  to 
contractor  testing  sites.  .  .  .  106  It  is  plain,  then,  that  EPA's  monitor- 
ing of  the  1973  IUCP  was  no  more  extensive  than  its  monitoring  of 
the  1972  IUCP.  It  is  equally  clear  that  flaws  associated  with  contractor 
integrity  and  deviations  from  testing  protocols  107  could  have  been 
reduced  by  effective  monitoring.  EPA  planned  and  managed  both 
IUCP's.  It  must  assume  major  responsibility  for  their  failures.108 

EPA  spent  $4,000,000  in  contract  funds  on  the  IUCP's.109  It  spent 
uncounted  additional  resources  in  planning  and  managing  the  IUCP 
contracts,  reviewing  the  IUCP  data,  and  deciding  not  to  base  recalls 
on  either  IUCP.110  From  the  time  IUCP  was  conceived  to  the  time 
the  decision  not  to  base  recalls  on  the  1973  IUCP  was  reached,  5y2 
years  elapsed.111  Deputy  Assistant  Administrator  Stork  posed  and 
answered  the  evident  question:  "What  did  EPA  get  out  of  the 
IUCP  .  .  .?"  "Obviously ,"  he  said,  "we  learned  painful  lessons  on  how 
to  better  run  an  IUCP."  112  But  the  Agency  is  not  conducting  and  does 
not  plan  to  conduct  another  IUCP.113 

The  two  Assistant  Administrators  who  share  responsibility  for 
EPA's  mobile  source  emissions  program  concluded  in  a  memorandum 
to  Administrator  Train:  "[Ojne  can  reasonably  conclude  from  these 
[IUCP]  data  .  .  .  that  it  is  important — from  an  emission  control 
standpoint — to  assure  that  cars  are  properly  maintained."  114  Deputy 
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108  Memorandum  of  Feb.  11,  1976,  from  Eric  O.  Stork,  Deputy  Assistant  Administrator 
for  Mobile  Source  Air  Pollution  Control,  to  Robert  G.  Ryan,  Director,  Office  of  Legislation, 
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107  See  text  accompanying  note  103  supra. 

108  ««As  regards  the  1973  IUCP  data,  at  least  some  of  the  problems  that  were  encountered 
In  the  1972  program  were  not  repeated.  However,  the  1973  IUCP  testing  was  completed 
before  the  full  lessons  (recognized  at  the  January  1975  mock  hearing)  were  known." 
See  note  106  supra. 

109  Hcanvps,  sup?-a  note  6,  at  6-7.  EPA  estimated  a  total  of  approximately  $4,200,000. 
See  note  108  supra. 

110  The  Mobile  Source  Enforcement  Division  reported  that  4-6  man-years  were  consumed 
by  Its  efforts  alone  to  determine  the  usefulness  of  the  1972  IUCP  data.  See  note  65  supra 
at  17. 
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114  Memorandum  of  July  8,  1975,  from  Roger  Strelow,  Assistant  Administrator  for  Air 
and  Waste  Management,  and  Robert  Baum,  Acting  Assistant  Administrator  for  Enforce- 
ment, to  Russell  E.  Train,  Administrator. 
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Assistant  Administrator  Stork  echoed  that  vehicles  in  a  "less-than- 
adequate"  state  of  maintenance  tend  to  exceed  emission  standards 
more  than  tuned  up  vehicles.115  lie  continued:116 

This  underscores  the  need  for  finding  ways  of  assuring  that  la-use  cars  are 
properly   maintained,  and  thus  the  need  for  the  implementation  of   State  and 
local     inspection     and     maintenance     programs     that     would     promote 
maintenance. 

If  EPA  cannot  verify  by  surveillance  that  properly  maintained 
vehicles  will  eompl}7  with  omission  standards,  it  should  not  ask  vehicle 
owners  to  bear  the  cost  of  repairing  conditions  that  may  have  boon 
caused  by  neglectful  manufacture  rather  than  by  improper  mainte- 
nance and  use. 

IUCP  is  perhaps  not  essential  to  an  effective  recall  program.  Less 
comprehensive  surveillance  can  generate  data  sufficient  to  satisfy  the 
requirements  of  the  recall  section  of  the  Clean  Air  Act.  But  a  com- 
prehensive emission  surveillance  program  on  the  order  of  the  IUCP?s 
is,  in  theory,  an  indispensable  prerequisite  to  an  inspection  and  main- 
tenance program.  As  presently  conceived,  inspection  and  maintenance 
is  intended  to  compel  corrective  repairs  by  vehicle  owners. 

If  owners  can  be  asked  justifiably  to  bear  the  cost  of  repair  only 
when  EPA  can  prove  that  vehicles  of  their  class  comply  with  standards 
when  properly  maintained,  the  inspection  and  maintenance  program 
will  affect  only  those  classes  of  vehicles  whose  conformance  in  use 
has  been  demonstrated  under  EPA's  comprehensive  surveillance. 

If  this  premise  is  correct,  then  EPA's  decision  to  abandon  compre- 
hensive surveillance  117  must  be  understood  as  one  which  may  signifi- 
cantly affect  its  ability  to  require  maintenance  and  repair  by  owners 
and  to  enforce  the  Clean  Air  Act. 

Assistant  Administrator  for  Enforcement,  Stanley  W.  Legro,  Dep- 
uty Assistant  Administrator  for  Mobile  Source  and  Noise  Enforce- 
ment, Norman  D.  Shutler,  and  Acting  Division  Director  for  Mobile 
Source  Enforcement,  Benjamin  K.  Jackson,  disagree  with  this 
premise.118  They  state  that,  under  the  Clean  Air  Act  section  207 
warranty  program,119  vehicle  owners  who  maintain  engines  as  in- 
structed will  not  have  to  pay  for  repair  should  their  vehicles  fail  to 
conform  to  standards,  provided  they  can  document  that  the  mainte- 
nance was  performed.  Only  vehicle  owners  unwilling  to  pay  for  main- 
tenance will  suffer  penalties. 

However,  EPA  does  not  intend  to  verify  that  vehicles  properly  main- 
tained will  conform  to  the  Clean  Air  Act  section  202  emission  stand- 
ards. Moreover,  the  lenient  emission  performance  standards  set  by 
SEA  will  not  ensure  that  vehicles  sold  to  the  public  meet  Section  202 
standards  at  the  factory.120  For  this  reason,  the  Subcommittee  believes 
the  Agency  should  reinstate  comprehensive  surveillance. 

m  See  note  106  supra  at  5. 

118  Id. 

117  Id.  at  3. 

n8  July  16,  1976,  meeting  between  Subcommittee  staff  and  Stanley  W.  Legro,  Assistant 
Administrator  for  Enforcement ;  Norman  D.  Shutler,  Deputy  Assistant  Administrator  for 
Mobile  Source  and  Noise  Enforcement ;  and  Benjamin  R.  Jackson,  Acting  Division  Director 
for  Mobile  Source  Enforcement. 

119  42  U.S.C.A.  §  1857r-5a  (1974). 
«■  See  test  p.  125  supra. 
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5.  Inspection  and  maintenance 

The  inspection  unci  maintenance  program  (I/M)  involves  periodic 
inspection  of  motor  vehicles  to  determine  whether  their  exhaust 
emissions  comply  with  Federal  standards121  and  requires  repair  by 
the  owner  122  of  those  vehicles  which  violate  the  standards. 

The  June  13,  1975,  draft  of  the  Agency  "Motor  Vehicle  Emission 
Control  and  Enforcement  Strategy"  concluded : 123 

It  seems  clear  that  I/M  [Inspection  and  Maintenance]  is  the  single  most 
important  incremental  component  of  a  comprehensive  strategy.  Not  only  can 
I/M  apparently  accomplish  more  in  direct  emissions  reductions  than  any  other 
strategy,  hut  I/M  is  also  a  significant  support  program  for  SEA  [Selective  En- 
forcement Auditing   (assembly  line  testing)],  recall,  and  warranties. 

I/M  is  the  only  comprehensive  program  designed  to  oblige  the 
owner  of  a  vehicle  to  correct  exhaust  emissions  that  violate  the 
standards.124 

It  is  managed  by  the  States  in  accord  with  the  Clean  Air  Act  which 
emphasizes  the  State  role  in  achieving  the  national  air  quality 
standards : 125 

Each  state  shall  have  the  primary  responsibility  for  assuring  air  quality 
within  the  entire  geographic  area  comprising  such  State  by  submitting  an  imple- 
mentation plan  for  such  State  which  will  specify  the  manner  in  which  national 
primary  and  secondary  ambient  air  quality  standards  will  be  achieved  and 
maintained  within  each  air  quality  control  region  in  such  State. 

Each  State  plan  in  order  to  qualify  for  EPA  approval  must  pro- 
vide ".  .  .  to  the  extent  necessary  and  practicable,  for  periodic  inspec- 
tion and  testing  of  motor  vehicles  to  enforce  compliance  with  appli- 
cable emission  standards.  .  .  ." 12G  The  House  Report  on  the  bill 
elucidated 127 

[T]he  legislation  provides  that  States  must  require  inspection  of  motor 
vehicles  in  actual  use  if  the  .  .  .  [Administrator],  after  consultation  with  the 
State,  determines  that  the  achievement  of  ambient  air  quality  standards  re- 
quires such  inspection  and  that  such  inspection  is  technologically  and  eco- 
nomically feasible. 

I/M  programs  are  included  in  implementation  plans  of  17  States  and 
the  District  of  Columbia.128 

At  the  request  of  the  Subcommittee,  GAO  reviewed  the  Agency's 
two  major  programs  for  the  surveillance  of  in-use  motor  vehicle 
exhaust  emissions:  I/M  and  the  in-use  compliance  program  (IUCP), 

1 -1  See  note  30  supra. 

128  I/M  will  also  discourage  tampering  with  pollution  control  hardware.  See  Clean  Air 
Act  section  203(a)  (3),  42  U.S.C.  1857f-2(a)  (3)  (1974). 

128  See  note  65  supra. 

124  Dramatic  emission  performance  degradation  of  in-nse  vehicles  emphasizes  the  need  for 
I/M.  See,  e.g.,  EPA  Environmental  News  (press  release)  of  July  21,  1976  : 

"Environmental  Protection  Agency  Administrator  Russell  E.  Train  today  called  on  Ford. 
Chrysler,  and  General  Motors  to  take  appropriate  corrective  action  because  large  percent- 
ages of  their  1975  cars  are  exceeding  the  Federal  emission  standard  for  carbon  monoxide 
(CO). 

"Of  the  77  Chrysler  cars  tested.  83  percent  failed  the  CO  standard  by  an  average  of  177 
percent.  Of  the  124  Ford  cars  tested,  43  percent  failed  the  standard  by  an  average  of  27 
percent.  Of  the  229  General  Motors  cars  tested,  49  percent  failed  the  standard  by  an 
average  of  61  percent.  Of  all  the  cars  tested  for  all  manufacturers,  only  six  percent  had 
been  driven  more  than  25,000  miles  and  the  average  sample  was  only  9,000.  Under  the 
Clean  Air  Act,  new  cars  are  supposed  to  be  able  to  meet  Federal  emission  standards  for 
50.noo  miles  when  properly  maintained  and  operated." 

'-■42   U.S.C.A.    §  1857c-2(a)    (1974). 

[2  D.S.C.A.   J  1857e-5(a)(2)(G)    (1974). 

^H.  Rep.  No.  1146,  91st  Cong.,  2d  sess.  3-4  (1970). 

128  Hearings,  supra  note  6,  at  4. 
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gs  discussed  above,129  With  respect  to  t/M,  GAO  testified  on  April  7. 
.  that  "EPA  officials  agree  that  prog  i  establishing  inspec- 

tion/maintenance programs  bas  been  minimal." 

The  lack  of  progress  is  explained  principally  by  the  dispute  over 
the  extent  of  ERA'S  authority.  The  issue  is  whether  the  agency  has 
statutory  authority  to  require  States  either  to  enact,  as  Stale  law,  EPA- 
imposed  plans  or181  to  administer  and  enforce  their  voluntary  or 
imposed  plans;  and.  if  so,  whether  Congress'  grant  of  such  authority 
to  the  agency  is  consistent  with  the  Constitution.  The  United  States 
Court  of  Appeals  for  the  Third  Circuit  has  held  that  EPA  had  the 
Statutory  authority  to  require  Pennsylvania  to  enforce  its  plan  and 
that  the  Congressional  grant  of  such  authority  was  constitutional.13* 
However,  both  the  Ninth  Circuit  1;:  and  Fourth  Circuit  '  '  Court- of 
Appeals  held  that  the  agency  lacks Btattitary  aut  hbrity  to  require  States 
to  enforce  the  pertinent  parts  of  their  plans  and  thereby  avoided  the 
constitutional  issue!  The  Ninth  Circuit  nevertheless  did  express  its 
view  of  the  constitutional  question  by  declaring  that  the  broad  inter- 
pretation of  the  Commerce  Clause  urged  by  EPA  ••.  .  .  would  reduce 
;  States  to  puppets  of  a  ventriloquist  Congress."135  Similarly,  the 
Fourth  Circuit  stated  that  it  was  of  the  opinion  that  the  constitutional 
validity  of  the  EPA  regulations  at  issue  was  "very  doubtful  at  the 
very  best."1"  Further  the  District  of  Columbia  Circuit  Court  has 
held:137 

The  inspection  and  maintenance  regulations  .  .  .  are  invalid  to  the  extent 
that  they  direct  unconsenting  states  to  enact  regulations  and  thus  go  beyond 
the  authority  conferred  by  the  Act,  and  in  part  because  they  require  the  states 
to  administer  and  enforce  federal  regulatory  programs  and  thus  exceed  con- 
stitutional power  under  the  commerce  clause. 

On  June  1,  1076,  the  United  States  Supreme  Court  granted 
certiorari.138  The  fate  of  state  I/M  programs  will  remain  uncertain 
until  the  Supreme  Court 's  resolution  of  the  issue. 

The  plans  under  consideration  by  the  District  of  Columbia  Circuit 
contained  provisions  Which  provided  that  the  state  ".  .  .  shall  not  regis- 
ter or  allow  to  operate  on  public  streets  or  highways  .  .  .  [noncom- 
plying]  .  .  .  vehicle[s].  .  .  ."  l39  "A  State  may  comply  with  the  pro- 
hibition on  registering  nonconforming  vehicles,''  the  court  declared, 
"merely  by  requiring  applicants  for  vehicle  registration  to  submit  a 
certificate   of   compliance   obtained   from    federal    officials    or    from 


»  Sec  text  p.  120  et  srq. 

130  H carinas,  supra  note  6,  at  4. 

«*»  See  42U.S.CA.   §  1357c-5(c)  (1)  : 

"The  Administrator  shall,  after  consideration  of  any  State  hearing  record,  promptly 
prepare  and  publish  proposed  regulations  setting  forth  an  Implementation  plan,  or  portion 
thereof,  for  a  State  if — 

(A)  the  State  falls  to  submit  an  Implementation  plan  for  any  national  ambient  air 
quality  primary  or  secondary  standards  within   the  time  prescribed, 

(B)  the  plan,  or  any  portion  thereof,  submitted  for  such  State  is  determined  by  the 
Administrator   n©t   to   be  in   accordance  with   the   requirements   of   this   section,   or 

(C)  the  State  fails,  within  60  days  after  notification  by  the  Administrator  or  such 
longer  period  as  he  may  prescribe,  to  revise  an  Implementation  plan  as  required  pursuant 
to  a  provision   of   Its   plan   referred  to  In   subsection    (a)(2)(II>    of   this   section. 

1M  Pennsylvania  v.  EPA,  500  F.2d  246  (3d  Cir.  1974). 
rown   v.  SPA,  521    P.2d   827    (9th  Cir.   1975). 
Maryland  v.  EPA.  530  F.2d  215    (4th  Cir.   1975). 
'521    P.2d  at  839. 
-  10  F.2d   at  226. 
«w District  of  Columbia  v.  Train,  521  P.2d  971    {D.0.  Cir.  1975). 

138  44  U.S.L.W.  3685  (U.S.  June  1.  1976). 

139  E.g.,  40  C.F.R.   §  .'2.490(d)    (1975). 
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private  sources  not  manned  by  state  personnel."  140  At  that  point 
the  District  of  Columbia  Circuit  drew  the  line  between  impermissible 
Federal  encroachment  on  State  sovereignty  and  legitimate  regulation 
of  commerce  by  the  Congress.  The  Ninth  Circuit  had  made  a  similar 
distinction  in  its  discussion  of  the  constitutional  issues.  The  court 
quoted  Professor  Henry  M.  Hart,  Jr. : 141 

Federal  law  often  says  to  the  states,  "Don't  do  any  of  these  things,"  leaving 
outside  the  scope  of  its  prohibition  a  wide  range  of  alternative  courses  of 
action.  But  it  is  illuminating  to  observe  how  rarely  it  says,  "Do  this  thing," 
leaving  no  choice  but  to  go  ahead  and  do  it.  The  Federalist  papers  bear  ample 
witness  to  the  Framers  awareness  of  the  delicacy,  and  the  difficulties  of  en- 
forcement, of  affirmative  mandates  from  a  federal  government  to  the  govern- 
ment of  the  member  states. 

The  Fourth  Circuit  echoed  the  Ninth  Circuit : 142 

It  should  be  noted  that  many  forms  of  pressure  on  the  states  have  been 
held  not  to  violate  those  rights  preserved  by  the  Tenth  Amendment.  .  .  .  The 
alternative  whip  of  economic  pressure  and  seductive  favor  was  approved 
in  .  .  .  many  .  .  .  cases.  Statutes  are  common  which  invite  state  regulation 
or  administration  in  lieu  of  federal  control  ...  or  which  withhold  federal 
aid  for  failure  to  comply  with  federal  standards.  .  .  . 

Both  the  Ninth  Circuit  and  the  Fourth  Circuit  suggested  ways  by 
which  EPA  could  legitimately  apply  inspection  and  maintenance  pro- 
grams without  direct  Federal  administration  and  enforcement.  The 
District  of  Columbia  Circuit's  resolution  of  the  issue,  however, 
suggests  that  a  solely  Federal  inspection  and  maintenance  program 
may  be  required  to  carry  out  the  law. 

Concerning  EPA's  authority  to  itself  administer  and  enforce  a 
federally-based  I/M  program,  the  Third  Circuit  made  a  statement 
in  passing  which  the  District  of  Columbia  Circuit  apparently  under- 
stood to  suggest  that  a  federal  I/M  program  might  not  be  constitu- 
tional.143 The  District  of  Columbia  Circuit  forcefully  and  correctly 
responded  to  the  Third  Circuit's  statement : 144 

We  do  not  agree  with  the  statement  in  Pennsylvania  v.  EPA,  500  F.  2d  246 
(3d  Cir.  1974),  that  direct  federal  enforcement  of  the  retrofit  and  inspection 
programs  would  not  "represent  less  of  an  intrusion  upon  state  sovereignty." 
Id.  at  263.  The  principle  at  work  here  is  not  that  the  states  have  an  interest 
in  keeping  the  federal  government  from  regulating  vehicles  owned  by  their 
citizens  but  rather  that  they  are  to  be  protected  from  federal  compulsion  to 
exercise  state  governmental  functions  in  an  area  where  tiiey  choose  to  remain 
inactive. 

Since  the  federal  government  acts  under  its  commerce  power  when  it  enforces 
its  own  regulations  against  vehicle  owners,  direct  federal  regulation  by  defini- 
tion involves  no  intrusion  on  state  sovereignty  lohat soever.  (Emphasis  added.) 

Adequate  authority  notwithstanding.  EPA  has  neither  allocated 
the  resources  nor  exhibited  the  inclination  to  execute  a  Federal  I/M 
program.  Administrator  Eussell  E.  Train  declared : 145 

"°521   F.2d   at  991-92. 

1,1  Hart.  The  Relations  Between  State  and  Federal  Law.  54  Colum.  L.  Rev.  515-16  (1954) 
(footnotes  omitted)   as  quoted  in  Brown  v.  EPA,  521  F.2d  S41   (9th  Cir.  1975). 

"2530  F.2d  at   22*. 

143  "The  only  alternative  implementation  would  be  for  the  Federal  Government  to  assume 
some  of  the  functions  of  traffic  control  and  vehicle  registration  and  directly  enforce  the 
programs  contained  in  the  various  transportation  control  plans.  The  Administrator  has 
determined  that  this  would  not  be  a  practicable  way  of  attaining  national  air  quality 
standards  .  .  .  and  we  fail  to  see  how  this  xcoutd  impose  less  of  an  intrusion  upon  state 
sovereignty."  500  F.2d  at  2(32-03   (emphasis  added). 

111  521    P.2d   at   994.   n.   27. 

145  Transportation  and  Land  Use  Controls;  Texas  Plan,  2S  Fed.  Reg.   30633    (1973). 
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Direct  Federal  enforcement  and  massive,  duplicative  Federal  programs  aimed 

at  vehicles  on  an  individual  basis  were  not  the  means  contemplated  by  the  act 
to  solve  these  problems. 

EPA  expects  to  fund  the  fiscal  year  1077  I/M  program  at  approxi- 
mately $250,000.146  The  Office  of  Management  and  Budget  (OMB),  in 
its  review  of  the  fiscal  year  1977  budge*  submission,  disapproved 
EPA's  proposed  grant  program  of  $10,000,000  b  tates  in  the 

implementation  of  I/M  programs*47  and  precluded  the  use  of 
other  EPA  funds  to  support  I/M.148  EPA  did  not  appeal  OMB's 
disapproval  of  State  grant  funds,  but  it  did  appeal  OMB's  decision 
that  I/M  be  stripped  of  funding  altogether."8  Although  EPA"-  ap- 
peal succeeded,150  the  funding  level  finally  authorized  for  I  M  is 
clearly  inadequate  to  support  an  I/M  program  unassisted  by  the 
States.  If  the  Supreme  Court's  determination  of  the  issues  is  wholly 
unfavorable  to  EPA,  both  EPA  and  OMB  should  promptly  reconsider 
their  positions  regarding  a  Federal  I/M  program.  On  July  16,  1(.>7<'>, 
Assistant  Administrator  Stanley  Legro  expressed  a  continuing  com- 
mitment to  I/M  and  a  willingness  to  consider  a  completely  Federal 
operation  if  necessary.151 

Although  the  eventual  shape  of  I/M  programs  eannot  now  be  de- 
fined, EPA  should  not  lose  sight  of  I/M's  significance.  The  June  13, 
1975,  draft  EPA  Motor  Vehicle  Emission  Control  and  Enforcement 
Strategy  recommended  that  I/M  be  elevated  to  the  ".  .  .  #1  priority 
strategy  within  the  Agency,  in  the  eyes  of  the  Congress,  and  in  the 
minds  of  the  people  for  achieving  reductions  in  mobile  source  pol- 
lutants.*' 152  Whatever  the  outcome  of  the  judicial  entanglements  con- 
cerning I/M,  EPA  should  endeavor  to  achieve  a  comprehensive  and 
effective  I/M  program. 

6.  Conclusion 

Effective  enforcement  of  motor  vehicle  air  pollutant  emission  stand- 
ards depends  on  execution  of  four  related  EPA  programs. 

(1)  Certification's  share  of  EPA's  mobile  source  emission  control 
budget  has  been  disproportionately  large  compared  with  its  usefulness. 
Testing  of  preproduction  prototypes  alone  cannot  ensure  that  new 
vehicles  at  the  factory  will  meet  emission  standards. 

(2)  EPA's  selective  enforcement  auditing  program  for  testing 
at  the  assembly  line  will  not  ensure  that  vehicles  in  mass  production 
meet  emission  standards.  Selective  Enforcement  Auditing  requires 
that  only  60%  of  vehicles  tested  conform  to  the  Section  202  standards. 
Administrator  Train  disclosed  that  EPA  decided  to  accept  a  60% 
compliance  rate,  "[i]n  order  to  implement  SEA  in  a  manner  not 
unreasonably  burdensome  to  the  auto  companies." 

(3)  The  weak  60%  standard  may  affect  the  Agency's  recall  power.153 
The  Agency  insists  that  the  60%  compliance  rate  a[i]s  intended  to 

apply  only  to  SEA  and  should  not  be  construed  as  being  applicable  to 

14*  Hearings,  supra  note  6,  at  4. 

147  Id.   at   129.    For   an   overview   of   OMB   decisions   to   Increase   or   decrease   Environ- 
mental  Protection  Agency  funds  and  personnel  see  Appendix  A-3  infra. 
™  Id. 

149  jrl. 

™Id.  at  135. 

151  See  note  117  supra. 

188  See  note  65  supra  at  38. 

^Sl  Fed.  Reg.  31472,  31474  (July  28,  1976). 
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other  enforcement  provisions  established  by  the  Clean  Air  Act.''  (Em- 
phasis  added.)  lM  Before  a  recall  may  be  ordered  under  section  207(c) 
of  the  Clean  Air  Act,  EPA  must  first  determine  that  a  "substantial 
number  of  any  class  or  category  of  vehicles  or  engines"  155  fail  to  con- 
form to  the  emission  standards. 

Though  the  manufacturer  is  unquestionably  responsible  for  their 
conformance  at  the  factory,  responsibility  for  conformance  in  use 
is  less  obvious.  Since  EPA  found  it  would  be  "unreasonably 
burdensome''  to  manufacturers  to  require  better  than  60  percent  com- 
pliance at  the  factory  under  SEA,  it  is  illogical  to  assume  that,  for 
purposes  of  recall,  it  would  impose  a  more  stringent  standard  on  ve- 
hicles in  use.  The  "substantial  number35  required  by  section  207(c) 
for  a  recall  may  be  modified,  then,  by  an  additional  requirement  that 
the  substantial  number  of  vehicles  must  represent  at  least  40  percent  of 
the  vehicles  examined.  EPA's  insistence  that  the  SEA  regulations 
will  not  affect  "other  enforcement  provisions  established  by  the  Clean 
Air  Act"  unaccountably  ignores  this  logic. 

(4)  For  more  than  5y2  years  EPA  devoted  its  resources  to  the  in-use 
compliance  program  as  the  principal  technique  to  develop  data  to 
serve  as  the  basis  for  possible  recalls  of  vehicles  in  violation  of  emis- 
sion standards.  It  spent  in  excess  of  $4,000,000  in  contract  fees  alone 
on  this  program.  Yet,  EPA  decided  that  no  recalls  could  be  based 
on  the  data  so  acquired.  "[W]e  learned  painful  lessons  on  how 
to  better  run  an  IUCP,"  declared  Deputy  Assistant  Adminis- 
trator Stork.156  But  EPA  is  not  presently  conducting  and  does  not 
plan  to  conduct  another  in-use  compliance  program.  The  final  product 
of  the  multi-million  dollar  investment  was  a  determination  of  the 
obvious:  that  ".  .  .  one  can  reasonably  conclude  .  .  .  that  it  is  impor- 
tant— from  an  emission  control  standpoint — to  assure  that  cars  are 
properly  maintained."  157 

(5)  The  Inspection  and  Maintenance  program — "the  single  most 
important  incremental  component  of  a  comprehensive  [mobile  source 
emission  control]  strategy"  15S — has  been  brought  to  a  halt  by  legal 
entanglements.  Whatever  shape  the  program  finally  takes  following 
review  by  the  Supreme  Court,  its  success  will  hinge  on  EPA's  ability 
to  assign  responsibility  for  violations  of  the  Clean  Air  Act  standards. 

The  Acts  strategy  for  control  of  emissions  from  automobiles  has 
been  so  crippled  by  the  combination  of  EPA's  poor  performance, 
OMB's  interference,  contractors'  failures,  and  States*  objections,  that 
the  standards  simply  are  not  being  enforced. 

B.    PESTICIDE    KKOUr.ATIOX 

1.  Introduction 

More  than  35,000  pesticide  compounds  lr'9  employing  1.500  active 
ingredients100  are  marketed  annually  in  the  United  States.  Pesticide 

J5M1  Fed.  Retr.  31472.  31475-76  (July  28,  1976). 
1W  See  text  accompanying  note  83  supra. 

See  ?i"i<>  i<>c>  supra. 
1(57  See  note  114  supra. 

■   note  65  supra. 
um  Rebuttable  Presumption  Against  Registration  Fact  Sheet,  EPA  Press  Release   (July 
29,   1976). 

160  Data  Requirements  to  Support  Registration  of  Pesticide  Active  Ingredients  and 
Preliminary  Schedule  of  Call-ins,  41  Fed.  Reg.  7218  (Feb.  17,  1976). 
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in  1975  exceeded  [.3  billion  pounds  W1  at  a  market  value  al  ove$2.3 

billion  dollars.1'"-  Agricultun  mes  more  than  50  percent  of  end 

.  Residential  and  institutional  consumers  and  exports  account 
for  the  remainder  in  roughly  equal  parts.168  It  is  EPA's  responsibility 
to  regulate  the  uses  of  pesticides  in  the  United  States  and  to  limit  or 
prohibit  use  of  pesticides  found  to  cause  unreasonable  adverse 
effects.1" 

Although  pesticides  can  be  of  great  benefit  to  man.  many  pesticides 

significant    risks   to   man   and   the   environment   Recognizing 

that,  Congress  in  L972    na  :t<  :  the  Federal  Environmental  Pesticide 

1  .Vet  (FEPCA)  l6S  as  amendments  to  the  Federal  Insecticide, 

Fungicide,  and  Rodenticide  Act  (FIFRA)*66  to  reflect  the  growing 

concern  with  the  harm  unregulated  pesticide  use  can  cause. 

Xo  pesticide  products  may  be  sold  in  the  United  States  unless 
isterea  with  the  Administrator  of  EPA.167  FIFRA,  as  amended,  re- 
quires the  Administrator  to  reregister  and  reclassify  for  genera]  or 
restricted  use168  the  more  than  35,000  pesticide  products  that  were 
registered  according  to  the  terms  of  FIFRA  in  force  prior  to  im- 
plementation of  the  1972  amendments.  The  original  deadline  for  re- 
registration  and  reclassification  was  October  21,  1976,  but  Congress  in 
1975  extended  the  deadline  one  year.169 

The  Administrator  may  register  or  reregister  a  pesticide  only  if  he 
determines  that  it  will  not  cause  unredsonable  adverse  effects  170  on  man 
or  the  environment.  In  order  to  translate  the  statutory  standard  of 
unreasonable  adverse  effects  into  a  manageable  regulatory  approach, 
EPA  has  developed  screening  or  measuring  criteria  to  determine 
whether  pesticides  are  acutely  or  chronically  toxic.171  These  screening 
criteria,  or  risk  criteria  as  they  are  called  by  the  regulations,172  if  trig- 
gered raise  a  legal  presumption  against  new  or  continued  registration 
of  a  pesticide  compound  because  of  toxicity.  The  pesticide  registrant 
or  new  registration  applicant  may  attempt  to  rebut  the  presumption 
against  registration  173  and  may  also  try  to  show  that,  despite  the  pesti- 
cide's toxicity,  the  economic,  social,  and  environmental  benefits  of 
the  pesticide  "outweigh  the  risk"  associated  with  its  use.174  If  the 
Administrator  determines  that  the  registrant  or  applicant  failed  to 
rebut  the  presumption  of  toxicity  or  failed  to  show  benefits  to  out- 
weigh the  risks,  he  will  give  notice  that  he  intends  to  deny  registra- 
tion or  cancel  registration  of  the  pesticide.175  The  applicant  or 
registrant  has  the  right  to  a  hearing  if  he  wishes  to  contest  this  deci- 

181  United  States  International  Trade  Commission,  Preliminary  Report  on  PESTI- 
CIDES    AND     RELATED     PRODUCTS,     SYNTHETIC     ORGANIC     CHEMICALS,     U.S.     PRODUCTION     AND 

Sales,  1975,  at  2  (1976). 
i«  Id. 

193  William  Blair  and  Company,  The  Pesticide  Industry — An  Overview  at  1  (1075). 
7U.S    !.  i!  121-136y  (1976). 

••Act  of  Oct.  21,  1972,  Tublic  Law  92-516,  86  Stat.  973.  amending  7  U.S.C.  §§  121-136y 
(1076). 

i«7  U.S.C.   $§  121-136V   (1976). 

i«7  U.S.C.   S  136a(a)    (1976). 

168  7  U.S.C.   §  136a(d)    (1976). 

lf»  Act  of  Nov.  28,  1975,  Public  Law  94-140,  §4(ii),  S9  Stat.  752,  amending  7  U.S.C. 
§  136  n.    (c)(2)    (1976). 

"•7  U.S.C.   §136a(c)(5)    (1976). 

171  Regulations  for  the  Enforcement  of  the  Federal  Insecticide,  Fungicide,  and  Rodenticide 
Act.  Registration.  Rereglstration  and  Classification  Procedures,  Section  162.11,  40  Fed. 
Reft   2S242   (1975). 

172  Id. 

^  Id.   at  §  162.11(a)(4). 
w*/A  at  5  162.11(a)  (5)  (lin. 
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sion.  In  that  event,  a  decision  on  registration  or  restricted  use  issued 
after  the  hearing  is  final.170 

The  Subcommittee  lias  studied  EPA's  implementation  of  the  1072 
amendments  to  FIERA.  Chairman  Moss,  on  June  9,  1976,  addressed 
detailed  written  questions  to  Administrator  Train  regarding  EPA's 
regulation  of  pesticides.177  Administrator  Train  responded  in  similar 
detail  by  letter  dated  August  3, 197G.178 

The  Subcommittee's  study  and  investigation  focused  on  the  follow- 
>ues: 

(1)  Whether  a  significant  percentage  of  all  pesticides  currently 
igistercd  trigger  EPA's  risk  criteria  for  acute  or  chronic  tox- 
icity ; 

t  (2)  Whether  EPA  is  adhering  to  FIFRA's  mandate  that  pesti- 
cide products  not  be  registered  unless  found  not  to  cause  unreas- 
onable adverse  effects  on  man  or  the  environment. 

(3)  Whether  EPA  is  adhering  to  FIFRA's  mandate  that  im- 
poses on  registration  applicants  the  burden  of  proof  on  the  issue 
of  a  pesticide's  safety ; 

(4)  Whether  risk/benefit  analysis  is  an  appropriate  decision 
making  method  in  the  context  of  pesticides  regulation ; 

(5)  Whether  the  FIFRA  deadline  for  reregist ration  and  re- 
classification of  all  pesticides  will  be  met ; 

(6)  Whether  EPA's  developing  cancer  policy  adequately  pro- 
tects the  public. 

Each  of  the  above  issues  is  discussed  in  chronological  order  so  that 
the  configuration  of  EPA's  developing  pesticide  program  may  be 
perceived. 

2.  Pesticides  program, 

On  July  23,  1975,  H.R.  8841,  to  extend  the  FIFRA  authorization, 
was  introduced  in  the  United  States  House  of  Representatives  and 
referred  to  the  House  Committee  on  Agriculture.179  Within  a  week. 
a  proposal  to  divest  EPA  of  much  of  its  pesticide  regulatory  authority 
began  to  materialize.  A  draft  amendment  to  H.R.  8841  would  have 
required  the  EPA  Administrator  to  obtain  the  Secretary  of  Agricul- 
ture's concurrence  before  issuing  a  notice  of  intent  to  cancel  a  regis- 
tration, change  a  pesticide  classification,  or  hold  a  hearing  to  deter- 
mine if  either  of  those  actions  should  be  taken.160  The  Secretary  of 
Agriculture's  concurrence  would  also  have  been  required  on  all  regu- 
lations prescribed  to  cany  out  the  provisions  of  FIFRA,  as  amended 
in  1972  by  FEPCA. 1S1  In  effect,  the  proposed  amendment  would  have 
given  the  Secretary  of  Agriculture  absolute  veto  power  over  pesticide 
regulatory  decisions  proposed  by  the  Administrator  of  EPA.  The 
Department  of  Agriculture  had  regulatory  responsibility  for  pesti- 
cides before  EPA  was  formed  in  1970.  Its  regulation  of  pesticides 
had  l>een  characterized  in  1970  by  Russell  E.  Train,  while  Chairman 
of  the  Council  on  Environmental  Quality,  as  one  of  two  "clear  exam- 
ples" of  a  "potential  conflict  of  interest"  where  promotional  and 


i™7  U.S.C.   §  136d(b)    (1976). 

177  Hearings,  supra  note  6,  at  Appendix  D. 

178  Id. 

i™  121  Cong.  Ree.  H73G7   (July  23,  1075). 

180  See  Business   Meetings  on   the  Federal   Insecticide,   Fungicide,   and   Rodentlclde  Act 
Extension  Before  the  House  Committee  on  Agriculture,  94th  Cong.,  1st  sess.  124   (1975). 
™Id. 
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regulatory  powers  were  rested  in  the  same  agency.191  President  Nixon, 
in  his  message  on  fteorganization  Plan  No.  8,  bad  specifically  noted 
that  the  Department  of  Agriculture's  primary  mission  is  the  promo- 
tion of  agriculture— thus  emphasizing  the  need  for  a  "strong,  inde- 
pendent agency"  whose  primary  mission  would  be  environmental 
protection.183 

Administrator  Train  requested  the  opportunity  to  address  the 
Committee  on  Agriculture.  On  July  30,  1975,  in  an  unusual  appear- 
ance before  the  ordinary  business  session  of  the  Committee,  he  pre- 
sented his  arguments  against  the  proposed  amendment184  and  re- 
counted the  circumstances  attending  the  1970  decision  to  divest  the 
Department  of  Agriculture  of  authority  to  regulate  pesticides. 

On  September  4,  1975,  the  Committee  on  Agriculture  voted 
down  the  amendment  by  a  vote  of  23  to  18,185  but  it  was  not  until 
October  9,  1975,  when  the  amendment  was  offered  and  defeated  on 
the  floor  of  the  House,  that  EPA  was  certain  that  it  would  retain, 
at  least  temporarily,  its  pesticide  regulatory  authority.186  H.R.  8841 
as  enacted  did  impose  new  limitations  on  EPA's  authority.  Before  the 
EPA  Administrator  may  issue  a  public  notice  of  his  intent  to  cancel 
a  pesticide  registration  or  to  change  a  pesticide  classification,  and 
before  lie  may  issue  a  public  notice  of  intent  to  hold  a  hearing  to 
determine  whether  to  cancel  a  pesticide  registration  or  change  a  pesti- 
cide classification,  he  must  first,  60  days  prior  to  making  such  public 
notice,  send  it  to  the  Secretary  of  Agriculture  and  a  Scientific 
Advisory  Panel,  created  by  H.R.  8841,187  for  comment.188  In  addi- 
tion, GO  days  prior  to  publication  in  the  Federal  Register,  all  regula- 
tions, proposed  and  final,  must  be  provided  to  the  Secretary  of  Agri- 
culture, the  House  Committee  on  Agriculture,  the  Senate  Committee 
on  Agriculture  and  Forestry,  and  the  Scientific  Advisory  Panel  for 
comment.189 

Apparently  in  response  to  the  attempt  to  amend  H.R.  8841,  on 
October  10,  1975,  Train  introduced  major  changes  of  policy  affecting 
pesticide  cancellation  and  suspension  procedures.190  On  the  same  day, 
he  introduced  a  new  EPA  policy  on  decisions  affecting  agents  be- 
lieved to  cause  cancer.191  One  of  the  memoranda  initiating  these 
changes  192  stripped  the  Office  of  General  Counsel  of  authority  it  had 
until  then,  with  the  Administrator's  sanction,  exercised  with  respect  to 
the  agency's  policy  on  pesticides  registration,  cancellation,  and  suspen- 
sion.193 The  memorandum  charged  that  the  adversary  hearing  process 

182  See  text  accompanying  note  8  supra. 

188  See  text  accompanying  note  7  supra. 

1M  See  note  180  supra  at  123. 

™Id.   at   185. 

i*5 121  Cong.  Rec.  H9899  (Oct.  9,  197.")). 

ls7Act  of  Nov.  28,  197.1.  Public  Law  94-140,  §  7,  89  Stat.  753,  amending  7  U.S.C.  §  136 
(codified  at  7  U.S.C.  §  136w  (1976)). 

*88Act  of  Nov.  28,  1975,  Public  Law  94-140,  §  1,  89  Stat.  751,  amending  7  U.S.C.  §  136 
(codified  at  7  U.S.C.  §  136d  (1976)). 

188  Act  of  Nov.  28,  1975,  Public  Law  94-140,  §§  2,  6,  and  7,  89  Stat  752-53,  amending 
7  U.S.C.  §  136  (codified  at  7  U.S.C.  §  136w  (1976) ). 

lM  Memorandum  from  Russell  E.  Train,  Administrator,  to  Andrew  W.  Breidenbach, 
Assistant  Administrator  for  Water  and  Hazardous  Materials,  Robert  V.  Zener,  General 
Counsel,  Alvin  L.  Aim,  Assistant  Administrator  for  Planning  and  Management,  Oct.  10, 
1975  [hereinafter  cited  as  Oct.  10  Cancellation  Memorandum]. 

1W1  Memorandum  from  Russell  E.  Train,  Administrator,  EPA  to  Assistant  Administrators, 
Regional  Administrators,  Office  Directors.  Oct.  10,  1975  [hereafter  cited  as  Oct.  10 
Cancer  Memorandum]. 

192  See  note  190  supra. 

»a  id. 
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was  responsible  for  "misconceptions  by  the  public"  and  was  inhibiting 
effective  public  involvement.104  The  Administrator  promised  to  in- 
crease personal  contacts  with  affected  parties,  "particularly  the  farm 
community."  1U0  The  Office  of  General  Counsel  was  restricted  to  the 
role  of  manager  of  adjudicatory  hearings.190 

The  Office  of  General  Counsel  has  been  credited  with  the 
cancellation  of  DDT,  Alclrin  and  Dieldrin,  and  with  the  sir-pen- 
sion of  Heptachlor  and  Chlordane.197  Considered  in  the  wake,  of  the 
H.R.  8841  episode,  this  may  explain  the  reallocation  of  pesticide  re- 
sponsibilities. The  first  consequence  of  Train's  October  10.  1975  action 
was  the  departure  by  the  three  lead  attorneys  for  pesticides  in  the 
Office  of  General  Counsel. 

Effective  February  5.  197G,  Jeffrey  11.  Howard,  Associate  Gen- 
eral Counsel  for  Pesticides.  Toxic  Substances,  and  Solid  Waste  Man- 
agement; Frank  J.  Sizemore,  Deputy  Associate  General  Counsel  for 
Pesticides,  Toxic  Substances,  and  Solid  Waste  Management ;  and 
William  E.  Reukauf,  Senior  Trial  Attorney  for  Pesticides.  Toxic 
Substances,  and  Solid  Waste  Management,  resigned  from  EPA:193 

.  .  .  because  of  the  continued  failure  of  EPA  to  take  effective  action  under  its 
existing  authority  to  regulate  toxic  chemicals  in  water,  in  air,  in  human  and 
animal  foods  as  well  as  in  drinking  water.  It  is  clear  from  recent  actions,  that, 
the  Agency  intends  to  refrain  from  vigorous  enforcement  of  available  toxic  sub- 
stances control  and  to  retrench  from  the  few  legal  precedents  which  it  has  set 
for  evaluating  the  cancer  hazards  posed  by  chemicals. 

The  flurry  of  activity  on  October  10,  1975,  and  the  resignations  of 
the  attorneys  serve  as  background  for  the  events  to  follow. 

On  July  3,  1975,  the  regulations  (effective  August  4,  1975)  defining 
procedures  for  pesticides  registration,  reregistration,  and  classifica- 
tion were  published  in  the  Federal  Register}™  The  preamble  dis- 
cussion of  the  screening  criteria  for  risk  described  in  the  regulations 
states:200 

.  .  .  the  term  "oncogenic"  [tumor  causing]  is  used  in  the  regulations  because  the 
Administrator  had  determined  that  the  distinction  between  "benign"  and  "ma- 
lignant" tumors  is  not  meaningful  in  determining  the  hazard  of  cancer  to  man 
on  the  basis  of  tests  conducted  on  a  laboratory  species,  given  the  "increasing 
evidence  that  many  tumors  can  develop  into  cancers." 

The  screening  criteria  wore  designed  to  make  manageable  EPA's 
review  of  pesticides  to  determine  whether  a  new  registration  should  be 
granted  or  an  existing  registration  cancelled.'-'"1  Despite  the  policy 
resolving  the  distinction  between  "benign"  and  "malignant"  growths 
in  assessing  cancer  risks.  Administrator  Train,  on  April  2*2,  1976.  re- 
versed his  stance.  He  declared  that  oncogenicity  would  no  longer  be  a 


J"  Id. 

™  Id. 

"•  Id. 

1OT  "[Alccording  to  some  who  hare  been  intimately  Involved  in  trying  to  bring  nesticides 
under  effective  regulatory  control,  one  can  hardly  overstate  the  Importance  of  the  OGC's 
[Office  of  General  Counsel's]  role  In  EPA's  cancelling  the  registration  of  DDT  and  aldrin 
and  dieldrin  for  most  uses,  and  more  recently,  its  suspending  most  uses  of  heptachlor  and 
chlordane  ;,v<  an  'Imminent  hazard.'  There  would  have  been  no  cancellations  <>r  suspen- 
sions without  the  OGC  to  act  as  a  catalyst,  says  William  A.  Butler,  a  Washington 
attorney  for  the  Environmental  Defense  Eund."  191  Science  115").  1156   (Mnr.  19.  1970). 

188  Hearings  on  EPA's  Implementation  of  the  Pesticides  Control  Act  Before  the  Subcomm. 
on  Conservation,  Energy,  and  Natural  Resources  of  the  House  Comm.  on  Government 
Operations,  94th  Com:..  2d  scss.   (1970). 

3»40  Fed.  Reg.  28242   (1975). 

*»  Id.  at  28263. 

201  Id.,  Section  102.11,  at  28281. 
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valid  criterion  in  the  context  of  cancellation  proceedings.  Whether 
the  procedural  formalities  in  cancellation  proceedings  are  likely  to  be 
significantly  affected  or  the  ultimate  substantive  outcome  changed  by 
this  shift  in  EPA  policy  is  not  yet  clear.  It  is  apparent,  though,  thai 
the  forces  of  charige  (which  the  three  EPA  attorneys  who  pes 
had  predicted)  had  found  expression,  however  subtle,  in  i  ncy's 
cancer  policy. 

EPA/s  cancer  policy,  developed  pursuant  to  Administrator 
October    10.    1975,    directive,    was    published    in  Vlay     25, 

1976,  /•'  di  '  'J  R<  v'sti  rr  '  The  May  25,  1976,  notice  is  entitled  Health 
Risk  and  Economic  Impact  Assessments  of  Suspected  Carcinogens 
(cancer-causing  agents).  The  notice  is  divided  into  three  sections:  In- 
terim Administrative  Procedures  for  Regulatory  Decisions  Involving 
Suspected  Carcinogens;  Interim  Guideline  for  Carcinogen  Ivi4;  As- 
ent;  and  Interim  Guideline  for  Economic  Impact  Analysis  for 
Proposed  Regulatory  Actions  to  Control  Carcinogenic  Pe?ticid 

The  Interim  Guideline  for  Carcinogen  Risk  Assessmei  5  of- 

ficial EPA's  decision  to  distinguish  between  benign  and  malignant 
tumors.204  It  describes  the  general  framework  EPA  will  follow  m  de- 
veloping an  analysis  of  carcinogenic  risks.  The  assessm  at  of  risk  is 
supposed  to  provide  answers  to  the  following  questions  : 

(1)  How  likely  is  the  agent  to  be  a  human  carcinogen  ? 

(2)  If  the  agent  is  a  human  carcinogen,  what  is  t;       sti  nated 
impact  on  human  health  ? 

The  answers,  which  the  Interim  Guideline  assume^  science  can  sup- 
ply, are  to  be  the  basis  for  defining  risk  in  risk  'benefit  analysis.  How- 
ever, mathematical  precision  cannot  be  achieved  in  risl  ment. 
Moreover,  even  if  it  could  be.  risk/benefit  analysis  as  a  decisionmaking 
technique  is  not  an  acceptable  substitute  for  substantive,  qualitative 
judgment.  The  EPA  Interim  Guideline  for  Carcinogen  Risk  Assess- 
ment states : 206 

[t]Iie  available  techniques  for  assessing  the  magnitude  of  eancer  risk  I  1  human 
populations  on  the  b;i<i^  of  animal  data  only  are  very  crude  duo  t.»  uncertainties 
in  the  extrapolation  of  dose-response  data  to  very  low  dose  level>  and  also  because 
of  differences  in  levels  of  susceptibility  of  animals  and  humans.  Hence.  th<^  risk 
estimates  should  be  regarded  only  as  rough  indications  of  effect. 

The  National  Cancer  Institute  National  Cancer  Advisory  Board's 
Subcommittee  on  Environmental  Carcinogenesis  on  June1  -J.  r.>7<'>.  made 
public  its  ••(reneral  Criteria  for  Assessing  the  Evidence  for  Carcino- 
genicity of  Chemical  Substances.'-  which  fully  support  the  EPA's 
policy  insofar  as  extrapolation  is  concerned.-"7  The  document  states, 

[qluantitative  extrapolation  from  animal  studies  for  the  purpose  of  evaluating 
human  risks  entail^  large  uncertainties  at  the  present  time. 

Scientists  have  acknowledged  forthrightlv  their  limitations  in  this 
function.  Yet  the  pesticide  regulations  require  more,  quantification  of 

-'-'  Administrator's  Decision  on  Interlocutorv  Appeal  Affirming  Denial  of  Respondents 
Requests  t.>  Tpke  Official  Notice.  April  22.  1976. 

103  Health   Risk  and  Economic  Impact  Assessments  of  Suspected  Carcinogens,  4: 
Reg.  21402  (Mav  25,  1976). 

=*•■  Id.  at  21  40  |. 

206  Id.  at  21405. 

308  Id.   at   21404. 

■■  National  Cnnc^r  Advisory  Board  Subcommittee  on  Environmental  <",arrinnfrf>np'5ls. 
National  Cancer  Institute.  General  Criteria  for  Assessing  the  Evidence  for  Carcinogenicity 
of  Chemical  Substances  S.  J.  Xat'l.  Cancer  Institute (1976). 
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risk,  so  that  risk  can  be  weighed  against  benefit  to  achieve  calculated 
decisions.208 

1  [arold  P.  Green,  Professor  of  Law  and  Director  of  the  Law,  Science 
and  Technology  Program  at  George  Washington  University,  ob- 
served that  .  .  .  risks,  by  their  very  nature,  tend  to  be  rela- 
tively remote  and  speculative,  especially  where  the  technology  is  new 
or  where  epidemiological  data  are  not  yet  available.  .  .  ." 209  This 
observation  is  particularly  pertinent  to  the  assessment  of  carcinogenic 
risks.  Moreover,  Professor  Green's  conclusion  that  in  such  assessments 
quantified  benefits  will  almost  always  outweigh  quantified  risks  is  most 
significant.210  The  ritual  of  balancing  risk  against  benefit  in  the  proc- 
ess of  decisionmaking  for  regulation  of  pesticides  tends  to  institution- 
alize a  bias  against  the  public  health. 

Use  of  the  term  "risk"  in  place  of  the  more  commonly  used  term 
"cost*'  in  the  analytical  equation  is  telling.  Merely  a  cursory  exam- 
ination of  the  economic  analysis  prescribed  by  the  Guideline 211 
reveals  that  many  important  costs  are  omitted  from  the  equation. 

The  purpose  of  the  Interim  Guideline  for  Economic  Impact  Anal- 
ysis of  Proposed  Regulatory  Actions  to  Control  Carcinogenic  Pesti- 
cides is  to  define  the  factors  to  be  considered  and  the  procedures  to 
be  followed  in  assessing  the  economic  consequences  of  regulatory 
actions  affecting  carcinogenic  pesticides.  The  guideline  explicitly 
states,  "[t]he  impacts  on  pesticide  manufacturers  are  not  germane 
to  this  type  of  regulatory  decision,  in  which  the  risk  of  the  use  of 
a  pesticide  is  compared  to  the  benefit  of  those  uses.'* 212  The  economic 
analysis  is  to  contain : 213 

(1)  Identification  of  the  major  uses  of  the  pesticide,  including 
estimated  quantities  used  by  crop  or  other  application. 

(2)  Preliminary  identification  of  the  minor  uses  of  the  pesti- 
cide, including  estimated  quantities  used  by  category  such  as 
lawn  and  garden  uses  and  household  uses. 

(3)  Identification  of  registered  alternative  products  for  the 
uses  set  forth  in  (1)  and  (2)  above,  including  an  estimate  of  their 
availability. 

(4)  Determination  of  the  change  in  costs  to  the  use  [sic]  214 
of  providing  equivalent  pesticide  treatment  with  any  available 
substitute  products. 

(5)  Assessment  of  regulation  impact  upon  user  productivity 
(e.g.,  yield  per  acre  and/or  total  output)  from  using  available 
substitute  pesticides  or  from  using  no  other  pesticide. 

(6)  If  the  impacts  upon  either  user  costs  or  productivity  are 
significant,  a  qualitative  assessment  of  the  regulation's  impact 
on  production  of  major  agricultural  commodities  and  retail  food 
prices  of  such  commodities. 

The  Economic  Impact  Analysis  Guideline  part  of  the  policy  is  as 
notable  for  what  it  omits  as  for  what  it  includes. 


*«  Spption  162.11(a)(5),  (6).  40  Fed.  Rejr.  28282  (1075). 

*»  Grppn.   The  Risk-Beneflt  Calculus  in  Safety  Determinations,  43  Geo.  Wash.  L.  Rev. 
701.  S04  (1975). 
■w  Td. 

811  Fee  text  accomT>nnvlncr  note  213  intra. 
*»41  Fed.  Reg.  21405  (M.ny  25,  1076). 
hi  lfl 

514  The  word  "user"  should  apparently  be  substituted  for  "use." 
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The  National  Cancer  Institute  baa  estimated  that  annual  expendi- 
tures for  disease-related  cancer  costs  will  run  ". . .  well  into  flip  tens  of 
billions  of  dollars.""1  Dr.  Frank  J.  Rauscher,  Jr..  Director  of  the 
Institute,  testified  that  an  estimated  $1  billion  Will  be  spent  for  cancer 
research  in  the  United  States  during  1976.811  These  are  but  two  of 
many  such  costs  that  are  not  considered  in  the  Economic  Impad 
Analysis  Guideline.  Moreover,  the  Guideline  makes  no  reference  to 
death,  suffering,  or  environmental  degradation. 

The  Administrator  of  EPA  is  uniquely  situated  to  appraise  cumu- 
lative environmental  stresses.  He  has  ready  access  to  mor<  informa- 
tion on  environmental  pollution  and  its  effects  than  any  other  individ- 
ual. Yet.  the  aggregate  effect  of  environmental  pollution  (caused  by 
permissive  policies  toward  a  given  pesticide)  is  not  a  cost  to  be  con- 
sidered in  the  EPA  economic  analysis. 

Although  it  is  essential  that  the  Administrator  of  EPA  appreciate 
the  economic  implications  of  EPA's  proposed  regulatory  actions,  the 
primary  mission  of  EPA  is  environmental  protection.  To  borrow  a 
phrase 'from  President  Nixon's  message  on  Reorganization  Plan 
Xo.  3,217  that  mission  must  necessarily  affect  its  view  of  economic 
questions'. 

FIFRA  Section  2(bb)  requires  the  EPA  Administrator  i  defin- 
ing "unreasonable  adverse  effects  on  the  environment''  to  take  into 
account  the  economic,  social,  and  environmental  costs  and  benefits  of 
the  use  of  any  pesticide.218  The  1975  amendments  to  FIFRA,  Public 
Law  94-140,  require  the  Administrator  to  include  among  the  factors 
he  takes  into  account,  in  determining  whether  to  cancel  or  to  change 
a  classification,  the  ".  .  .  impact  of  such  final  action  on  production 
and  prices  of  agricultural  commodities,  retail  food,  prices,  and  other- 
wise on  the  agricultural  economy.  .  .  ."  219 

The  registration,  reregistration,  and  classification  regulations  of 
EPA  have  transformed  the  statutory  mandate,  that  the  Administrator 
"take  into  account''  certain  factors,  into  a  rigid  risk/  benefit  balancing 
act.  The  EPA  regulations  require  a  finding  that  benefits  outweigh  risk's 
or  risks  outweigh  benefits  before  a  decision  to  register,  not  register,  or 
cancel  may  be  made.  This  requirement  artificially  constrains  the  dis- 
cretion and  subverts  the  judgment  of  the  Administrator.  It  allows 
the  Administrator,  vested  by  law  with  the  duty  to  make  difficult 
qualitative  judgments  and  policy  choices,  to  defer  his  most  difficult 
decisions  to  the  imperfect  technique  of  risk/benefit  analysis. 

Admittedly,  there  is  authority  in  the  legislative  history  of  FIFRA 
that  clearly  suggests  that  risk/benefit  balancing  is  appropriate.220 
Nonetheless,  the  statute  gives  the  Administrator  ample  opportunity  to 
fashion  a  regulatory  approach  that  will  retain  its  vitality  as  circum- 
stances change  and  EPA's  understanding  of  the  scientific  issues  in- 
creases. As  this  discussion  shows,  circumstances  have  changed. 

By  May  14,  1976,  889  of  the  1,505  active  ingredients  in  the  35.000 
registered    pesticide    compounds    had    been    reviewed    to    determine 

** National  Cancer  Institute,  Cancer  Rates  and  Risks  3   (2d  ed.  1974). 

216  Hearings  on  Departments  of  Labor  and  Health,  Education,  and  Welfare  Appropriations 
for  1977  Before  a  Subcommittee  of  the  House  Committee  on  Appropriations,  94th  Cong., 
2d  sess.,  pt.  4  at  147  (1976). 

217  See  text  accompanying  note  7  supra. 
2:9  7  U.S.C.   §  136(hb)    (1&76). 

«•  7  D.S.C.  5  136d(b)   (1976). 

220  E. g.,  II.  Rep.  No.  94-497,  94th  Cong.,  1st  sess.  6   (1975). 
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whether  sufficient  data  were  in  EPA  files  to  permit  determinations  of 
their  safety.221  Only  419  of  the  889  active  ingredients  reviewed  had  suf- 
ficient data  on  fde  to  make  a  determination 222  and,  of  those  419 
ingredients,  238  met  or  exceeded  the  risk  criteria.223  More  than  80% 
of  those  238  active  ingredients  meeting  or  exceeding  the  risk  criteria 
are  suspect  carcinogens.224  Moreover,  by  number  of  registered  prod- 
ucts and  by  production  volume,  the  238  suspect  active  ingredients 
represent  approximately  one-third  of  all  pesticides  currently  on  the 
market.225  If  beyond  preliminary  screening  the  suspect  pesticides 
prove  ultimately  to  warrant  cancellation,  EPA  will  be  torn  by 
a  trying  choice.  Can  the  United  States  afford  to  remove  a  significant 
percentage  of  all  pesticides  from  the  market?  Can  it  afford  not  to? 
The  Agency's  actions  to  date  suggest  that  it  has  not  as  yet  squarely 
faced  this  problem. 

On  May  27,  1976,  EPA  published  in  the  Federal  Register  a  notice 
entitled  "General  Statement  of  Policy — Data  Requirements  for  Regis- 
tration." 226  Whether  the  notice  comports  with  the  mandate  and  in- 
tent of  the  statute  requires  close  consideration. 

EPA  is  by  law  required  to  reregister  35,000  pesticides  by  October  21. 
1977,227  it  may  on|y  register  or  reregister  a  pesticide  if  it  finds  that 
the  pesticide  will  not  cause  unreasonable  adverse  effects  on  man  or  the 
environment.228  The  applicant  for  new  registration  or  reregistration 
has  the  burden  of  proof  on  this  issue. 

The  May  27,  1976,  notice  creates  a  new  category  of  registration: 
conditional  registration.  All  pesticides  for  which  needed  data  are  miss- 
in  g  (e.g.,  data  regarding  the  pesticide's  tumor  causing  properties) 
will  be  conditionally  registered  so  that  laboratory  testing  may  be 
commissioned  and  performed.229  This  plan  allows  pesticides  to  be  sold 
without  the  Administrator  first  determining  that  they  will  not  cause 
unreasonable  adverse  effects  on  man  or  the  environment. 

Moreover,  a  conditional  registration  may  be  terminated  cmly  by 
proceedings  to  cancel.230  If  no  data  are  submitted,  the  conditional 
registration  may  be  terminated  by  cancellation  alone.  So  too,  an  un- 
conditional registration  may  be  terminated  only  by  proceedings  to 


7X1  Flee  note  160  supra. 

223  Letter  from  Edwin  L.  Johnson,  Deputy  Assistant  Administrator,  Office  of  Pesticide 
Programs,  EPA.  to  Honorable  John  E.  Moss,  Chairman,  Subcommittee  on  Oversight  and 
Investigations.   House   Committee   on   Interstate  and    Foreign    Commerce,    May   14,    1976. 

•»  RPAR  [Rebuttable  Presumption  Against  Registration]  Chemical  Fact  Sheet  and 
Schedule  for  ench  pesticide  that  Is  a  candidate  for  rebuttable  presumption  against  registra- 
tion. Office  of  Special  Pesticide  Review,  Office  of  Pesticide  Programs,  EPA,  Apr.  30,  1976. 

226  Compare  id.  with  note  223  supra. 
22*4i  Fed.  Reg.  21685   (1976). 

227  Compare  7  TT.S.f\  §136n(c)(2)  (1976),  Public  Law  94-516,  §4,  as  amended  by 
Public  Law  94-140,  §  4.  with  note  159  supra. 

2287  F.S.C.    $136a(e)(5)    (1976). 

229  41  Fed.  Reg.  21685.  21687  (1976).  Oncogenicity  tests  and  chronic  feeding  tests  will 
bo  allowed  36  months  for  submission.  Foliar  residue  and  exposure  tests  will  be  allowed 
48  months  for  submission.  But,  failure  to  submit  requisite  test  results  within  the  allowed 
time  will  not  result  in  termination  of  the  conditional  registration.  Conditional  registration 
will  he  terminated  onhi  bv  proceedings  to  cancel  or  suspend.  (Sire  text  accompanying  note 
•JIG  infra.)  Of  the  889  active  ingredients  reviewed  to  determine  whether  sufficient  data 
were  in  EPA  files  to  make  safety  determinations  (see  note  221  supra  and  accompanying 
text).  470  active  lncrredlents  lacked  critical  data.  These  470  active  ingredients  plus  what- 
ever part  of  the  616  active  ingredients  yet  to  be  initially  reviewed  will  be  registered 
if  thev  meet  the  reoulrements  of  the  conditional  registration  scheme.  This  process  renders 
meaningless  the  Oct.  21  1977.  deadline.  The  schedule  whereby  testing  initiation  will  be 
ordered  will  itself  scarcely  be  completed,  if  at  all,  by  the  Oct.  21,  1977,  deadline.  (See 
note    1f;0   supra. ) 

2*M1  Fed.  Reg.  21685,  216S8  (1976). 
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cancel.  In  effect,  then,  no  distinction  exists  between  conditional  and 
unconditional  registration.  Moreover,  EPA  promises  to  initiate  pro- 
ceedings to  suspend  or  cancel  a  conditionally  registered  pesticide  on 
the  basis  of  submitted  data  only.  ".  .  .  if  submitted  data  establishes  that 
the  pesticide  nun/  generally  came  unreasonable  adverse  effects  on  man 
or  the  environment.  .  .  ,nni  That  language  directly  contravenes  the 
statutory  mandate.-  2  EPA  unilaterally  has  shifted  to  itself  the  bur- 
den of  proof  on  the  unreasonable  adverse  effects  issue.  In  this  way 
section  3  of  FIFRA,  as  amended,  requiring  pre-registration  review  of 
all  pesticides  for  unreasonable  adverse  effects,*88  IS  evaded  by  the  terms 
of  the  May  27,  197(>.  notice. 

Cancellation  hearings  are  formal  adjudicatory  procedures,  which 
are  time  consuming  and  costly.  The  DDT  administrative  hearing 
la-ted  7  months;  12.")  witnesses  appeared  to  testify;  365  exhibits  were 
placed  in  evidence;-34  and  the  transcript  was  longer  than  9,000 
pages.885  At  the  time  of  the  Aldrin-Dieldrin  suspension,  the  transcript 
of  the  cancellation  hearing  had  exceeded  24,000  pages,  not  including 
thousands  of  pages  of  witnesses'  statements.236  This  generous  grant  of 
additional  procedural  rights  by  EPA'S  conditional  registration  scheme 
benefits  only  the  manufacturers  and  formulators  of  pesticides,  not 
the  public.  Pesticides,  unless  known  certainly  to  be  safe  or  hazardous, 
will  be  presumed  safe  until  proven  otherwise.  Whether  this  is  sound 
policv  for  the  agency  whose  primary  mission  is  protection  of  the 
public  against  environmental  stress  might  appear  arguable;  but  in 
view  of  recent  EPA  and  GAO  findings  with  respect  to  the  quality  of 
data  submitted  to  EPA  by  registration  applicants,  this  policy  is  wrong 
and  subjects  the  public  to  unnecessary  and  significant  health  risks. 

On  January  20,  1976,  Deputy  Administrator  John  R.  Quarles,  Jr., 
testified  before  a  Joint  Hearing  of  the  Senate  Subcommittee  on  Ad- 
ministrative Practice  and  Procedure  of  the  Judiciary  Committee  and 
the  Senate  Subcommittee  on  Health  of  the  Labor  and  Public  Welfare 
Committee  regarding  pesticide  safety  testing.  He  indicated  that  one  of 
the  four  following  improper  situations  are  possible : 237 

[f]irst,  a  laboratory  could  be  technically  incompetent  to  perform  the  test, 
due  to  an  inadequacy  of  personnel,  essential  equipment  or  management  exper- 
ience. Second,  valid  test  results  indicating  dangerous  pesticide  characteristics 
may  be  withheld  from  EPA.  Third,  a  laboratory  might  be  so  dependent  upon  a 
pesticide  producer  for  contract  work  that  its  independent  scientific  judjrmont 
could  be  impaired  by  the  close  economic  relationship.  And  fourth,  a  laboratory 
might  intentionally  misrepresent  test  results  at  the  request  of  the  manufacturer. 

He  went  on  to  state  that  although  EPA  believes  that  private  labora- 
tories u.  .  .  generally  provide  competent  and  honest  services,  there 
are  indications  that  serious  problems  may  exist."  23S  On  April  9,  1976, 

m  Id. 

»7  U.S.C.    §136a(e)(5)    (1976). 

253  Id. 

**EDF  v.   I.PA,  6  E.R.C.  1115  n.24  4^0.  F.2.1   1247,  1251  n.24    (1973). 

235  Id. 

838  Opinion  of  the  Administrator  (EPA)  on  the  Suspension  of  Aldrtn-Dleldrln,  39  Fed.  Reqr. 
37265  n  2  (1974). 

-  7  Hearings  i  a  Preclinical  and  Clinical  Testing  by  the  Pharmaceutical  Industry  1 1 * 7 r. 
Before  the  Senate  Suheomm.  on  Administrative  Practice  and  Procedure  of  the  Senate 
JndMnry  Comm.  and  the  Subcomm.  on  Health  of  the  Senate  Comm.  on  Labor  and  Public 
Welfare.  94th  Cong.,  2d  sess.  (1970). 


144 

Administrator  Train  reiterated  EPA's  serious  doubts  as  to  the  quality 
and  reliability  of  data  submitted  by  private  laboratories.239  On  Janu- 
ary 20,  1976,  the  GAO  submitted  a  letter  report  regarding  EPA's 
program  to  review  the  quality  of  data  submitted  on  safety  and  efficacy. 
That  report  identified  several  deficiencies  in  EPA's  review.  Nonethe- 
less, EPA  has  developed  no  separate  and  distinct  plan  to  ensure  that 
the  data  developed  for  the  conditionally  registered  pesticides  will  be 
complete,  accurate,  and  reliable.240 

It  is  imperative  that  EPA  regulate  pesticides  consistently  in  the 
public  interest.  Private  environmental  groups,  although  they  have 
made  quite  an  impressive  record  in  their  efforts  to  protect  the  environ- 
ment, have  neither  the  resources  nor  the  personnel  to  do  the  whole 
job,  nor,  indeed,  do  they  have  the  legal  obligation.  EPA  Deputy  Ad- 
ministrator John  R.  Quarles,  Jr.,  wrote : 241 

[t]he  simple  fact  is  that  environmentalists  usually  operate  at  a  disadvantage 
when  competing  against  representatives  of  industry.  A  disparity  in  resources 
seriously  undermines  the  ability  of  environmental  and  other  public  interest 
groups  to  compete  against  their  industry  counterparts  in  four  major  areas :  Con- 
gressional lobbying,  advertising,  the  ability  to  marshal  technical  information, 
and  litigation  capability. 

The  Environmental  Defense  Fund  (EDF),  one  of  a  handful  of 
environmental  groups  specializing  in  litigation,  played  a  major  role 
in  litigation  involving  DDT,  Aldrin/Dieldrin,  and  Heptachlor/Chlor- 
dane.  According  to  EDF,  its  1975  budget  was  $1,306,444.  It  spent 
$1,488,781,  though,  thereby  incurring  a  $182,337  deficit  EDF  has 
received  no  attorneys  fees  whatsoever  in  any  of  its  pesticide  cases. 
Precisely  23  persons  are  emploj^ed  by  EDF,  including  9  attorneys 
and  6  scientists. 

EDF's  adversary  in  the  DDT  case  was  Montrose  Chemical  Corpora- 
tion of  California;  in  Aldrin/Dieldrin,  Shell  Oil  Company;  in 
Heptachlor/Chlordane,  Velsicol  Chemical  Corporation.  According  to 
Shell  Oil  Company's  Annual  Keport,  1975  sales  of  agricultural  and 
other  chemicals  amounted  to  $251,000,000.242  Other  major  pesticide 
manufacturers  include  Monsanto  Company,  Ciba-Geigy  Corporation, 
E.  I.  duPont  de  Nemours  &  Company,  Inc.,  Dow  Chemical  Company, 
and  Eli  Lilly  &  Company.243  In  order  that  environmental  policy  may 
be  formed  on  the  basis  of — in  EPA  Deputy  Administrator  John 
Quarles'  terms — superior  logic  and  not  superior  resources — 244  EPA 
will  have  to  represent  the  environment  more  aggressively. 

"» Id. 

240  General  Accounting  Office,  Adequacy  of  Safety  and  Efficacy  Data  Provided  by  Non- 
governmental Pesticide  Laboratories,  RED— 76— 63,  January  26,  11)70.  For  a  bibliography  of 
General  Accounting  Office  Reports  on  the  Environmental  Protection  Agency  see  Appendix 
B  infra.  The  EPA  Office  of  Special  Pesticide  Review  subjects  pesticide  candidates  for  rebut- 
table presumption  against  registration  to  intensive  chemical  by  chemical  review  of  all  data 
showing  that  the  product  meets  or  exceeds  the  risk  criteria  of  section  162.11  of  the 
Regulations,  40  CFR  162.11,  40  Fed.  Reg.  28242.  28281  (1975).  EPA  conducts  no  com- 
parable Intensive  review  of  data  advanced  by  applicants  for  new  or  continued  registration. 
Clearly  this  EPA  policy  more  actively  protects  the  interests  of  pesticide  manufacturers 
(See  text  accompanying  note  212  supra:  "[t]he  impacts  on  pesticide  manufacturers  are 
not  germane  to  this  type  of  regulatory  decision,  .  .  .")  than  it  protects  the  public  interest. 

841  John  R.  Quarles,  Jr.,  Deputy  Administrator,  EPA,  Fighting  the  Corporate  Lobby,  6 
Environmental  Action  3,  Dec.  7,  1974.  See  Appendix  1)  infra  for  the  Opinion  of  the 
Comptroller  General  of  the  United  States  regarding  public  participation  funding. 

242  Shell  Oil  Company  1975  Annual  Report  at  18. 

243  See  note  163  supra  at  Appendix  C. 
844  See  note  241  supra. 
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3.  Conclusions 

(1)  Approximately  one-third  of  all  pesticides  currently  regis- 
tered meet  or  exceed  EPA's  risk  criteria  for  acute  or  chronic 
toxicitv ; 

(2)  EPA's  plan  for  "conditional  registration"  directly  contra- 
venes the  Federal  Insecticide,  Fungicide  and  Rodenticide  Act's 
mandate  that  pesticide  products  not  be  registered  unless  the  Ad- 
ministrator first  determines  that  they  do  not  cause  unreasonable 
adverse  effects  on  man  or  the  environment; 

(3)  EPA's  plan  for  ''conditional  registration"  directly  contra- 
venes the  Act  by  shifting  the  burden  of  proof  on  the  issue  of  a 
pesticide's  hazard  or  safety  from  registration  applicants  to  EPA; 

(4)  EPA's  excessive  reliance  on  risk/benefit  analysis  institu- 
tionalizes a  bias  against  the  public  health  and  welfare; 

(5)  The  Act's  deadline  for  reregistration  and  reclassification 
will  not  be  met  in  any  meaningful  manner ; 

(6)  EPA's  developing  cancer  policy  is  progressively  less 
oriented  to  public  protection. 

In  sum,  in  its  regulation  of  pesticides,  EPA  is  failing  to  perform 
its  mandate  to  protect  the  public.  EPA's  developing  pesticide  pro- 
gram is  increasingly  solicitous  of  the  pesticide  industry  at  the  expense 
of  the  public  health  and  well-being.  It  is  EPA's  job  to  protect  and 
enhance  the  quality  of  the  environment.  Its  permissive  regulation  of 
pesticides  threatens,  instead,  to  degrade  environmental  quality.  Ad- 
ministrator Train  once  said,245 
[i]t  is  time  we  started  putting  chemicals  to  the  test,  not  people. 

It  is  indeed  unfortunate  that  his  sentiment  has  not  found  expression 
in  EPA's  pesticides  program. 

IV.  Conclusions  and  Recommendations 

A.  MOBILE  SOURCE  EMISSION  CONTROL 

The  division  of  responsibility  for  mobile  source  emission  control 
between  the  Office  of  Mobile  Source  and  Noise  Enforcement  and  the 
Office  of  Mobile  Source  Air  Pollution  Control  should  be  eliminated  for 
it  has  generated  a  rivalry  which  has  resulted  in  excessive  delays  in 
EPA's  programs  to  protect  and  enhance  the  quality  of  the  ambient 
atmosphere.  It  has  caused  EPA  to  waste  resources  and  public  funds 
on  efforts  to  remedy  the  damage  caused  by  individuals  seeking  to  pro- 
tect their  administrative  territory.  In  the  dispute  over  the  selective 
enforcement  auditing  regulations,  the  rivalry  necessitated  personal 
efforts  by  Administrator  Train  to  refute  criticism  of  selective  enforce- 
ment auditing  by  the  Office  of  Mobile  Source  Air  Pollution  Control. 

The  Office  of  Management  and  Budget,  once  a  ware  of  that 
criticism,  used  it  to  support  its  opposition  to  selective  enforcement 
auditing.  Because  Administrator  Train  could  not  overcome  OMB's 
opposition,  after  substantial  delay  he  approved  the  selective  enforce- 
ment auditing  regulations  unilaterally.246 

848  Address  by  Russell  E.  Train,  Administrator,  EPA,  to  the  National  Press  Club,  Feb. 
26.   1976. 

2W  Sec  text  at  pp.  121-23  supra  for  a  discussion  of  this  transaction. 
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The  division  of  responsibilities  within  EPA  is  explained  as  an  his- 
torical accident.  EPA's  program  responsibilities  must  be  restructured 

so  that  the  Office  of  Mobile  Source  Air  Pollution  Control  is 
restricted  to  its  original  technical  role  and  the  Office  of  Mobile  Source 
and  Noise  Enforcement  assumes  policy  responsibility  for  all  com- 
ponents of  the  mobile  source  emission  control  and  enforcement 
strategy. 

Congress  enacted,  in  section  207(c)  of  the  Clean  Air  Act,  a  system 
whereby  decisions  to  order  vehicle  recalls  would  be  subject  to  public 
scrutiny  and  participation.247  EPA  frustrated  this  statutory  plan  as 
it  did  not  require  the  manufacturer  to  submit  a  recall  plan  and  did 
not  initiate  the  section  207(c)  public  hearing  process  in  the  course 
of  reaching  its  decision  not  to  base  recalls  on  the  1972  and  1073  In-Use 
Compliance  Program  data.  In  connection  with  the  1972  In-Use  Com- 
pliance Program,  EPA  privately  shared  information  with  manufac- 
turers, while  preventing  public  access  to  that  same  information.  This 
procedure  directly  contravenes  the  intent  of  the  statute,  Until  June 
1976,  it  was  EPA  policy  not  to  disclose  publicly  recall  investigations 
until  a  recall  resulted.  That  policy  has  now  been  changed  so  that  the 
public  is  told  of  recall  investigations  in  progress.248  But  public  dis- 
closure is  not  the  same  as  public  participation;  it  is  merely  the  first 
step.  EPA  should  adhere  fully  to  section  207(c)  of  the  Clean  Air  Act 
in  order  that  its  decisionmaking  may  be  subject  to  public  scrutiny 
and  open  to  public  participation. 

The  recently  issued  selective  enforcement  auditing  regulations 
should  be  upgraded  to  ensure  that  vehicles  coming  off  the  assembly  line 
conform  to  the  section  202  Clean  Air  Act  emission  standards.  In  order 
for  vehicles  being  tested  to  satisfy  the  requirements  of  the  selective 
enforcement  auditing  regulations,  only  60%  of  the  vehicles  tested 
from  a  given  configuration  must  conform  to  the  Clean  Air  Act  section 
202  emission  standards.249  As  initially  proposed,  the  regulations  would 
have  required  90%  conformity.250  If  a  90%  conformity  requirement 
would  be  "unreasonably  burdensome"  251  to  manufacturers,  then  EPA 
should  fashion  an  enforcement  program  which,  while  still  requiring 
a  high  performance  standard,  is  responsive  to  special  circumstances. 
Such  program  should  put  the  full  burden  on  the  manufacturer  to 
come  forward  with  a  request  for  a  variation. 

The  60%  compliance  standard  will  affect  the  recall  program  and  the 
inspection  and  maintenance  program,  EPA's  assertions  to  the  con- 
trary notwithstanding.  Since  EPA  found  it  would  be  "unreasonably 
burdensome"  to  manufacturers  to  require  better  than  60%  assembly- 
line  compliance,  it  is  illogical  to  assume  that  it  would  impose  a  more 
stringent  in-use  compliance  standard  for  purposes  of  recall.  Moreover, 
the  60%  compliance  standard  will  undercut  the  credibility  and  impair 

2<~  Clean  Air  Aft  section  207(c)   is  reproduced  in  tho  text  accompanying  note  85  tupra. 

***  See  text  accompanying  notes  93-95  8upra  for  a  discussion  of  the  circumstances 
leading  up  to  EPA's  change  In  policy. 

749  Sec  note  48  supra  and  neoomnanying  text. 

200  Fee  notes  81  and  82  supra  and  accompanying  text. 

251  EPA  decided  to  set  a  00  percent  conformity  requirement  "[I]n  order  to  Implement 
SEA  in  a  manner  not  unreasonably  burdensome  to  the  nuto  companies."  This  despite  EPA's 
express  declaration  that  it  would  have  the  letral  authority  to  sot  a  90  percent  conformity 
requirement.  41  Fed.  Reg.  31472,  31474  (1976).  (See  note  S3  supra  and  accompanying 
text.) 
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the  likelihood  of  continued  effectiveness  or  success  of  any  inspection 

and  maintenance  program  that  would  purport  to  make  vehicle  owners 
responsible  for  poor  emission  performance  of  their  vehicles*  Since 
owners  can  be  asked  justifiably  to  hear  the  cost  of  repair  only  of  vehi- 
cles which  EPA  can  verity  conform  when  new  to  emission  standard-. 
a  program  not  designed  to  verify  at  the  assembly  line  conformance 
will  jeopardize  inspection  and  maintenance  program  efforts  thai 
follow.  The  (M)r(  conformity  requirement  of  the  propos<  1  selective 
enforcement  auditing  regulations,  therefore,  should  he  reinstated. 

The  recall  program  should  he  redesigned  to  ensure  that  vehicl 
properly  maintained  will  meet  Section  202  (lean  Air  Act  emission 
standards  throughout  their  useful  life.  EPA  does  not  presently  plan 
to  implement  a  recall  surveillance  program  that  can  he  termed  com- 
prehensive. 252  Instead,  EPA  plans  to  identify  nonconforming  vehicles 
for  possible  recall  by  using  a  variety  of  loosely-related  surveillance 
techniques  and  by  monitoring  disparate  sources  of  information  about 
defects.253  But  those  techniques  are  not  a  satisfactory  substitute  for  a 
method  of  systematic  sampling  of  all  vehicle  configurations  and  test- 
ing of  representative  numbers  of  vehicles.  The  ahandoned  in-use  com- 
pliance program,  or  a  similarly  comprehensive  program,  could  provide 
a  firm  recall  surveillance  base  for  later  inspection  and  maintenance 
efforts. 

By  this  means,  EPA  would  be  able  to  verify  that  vehicles,  if  prop- 
erly maintained,  conform  when  in  actual  use  to  the  emission  standard : 
otherwise,  the  owner  cannot  be  asked  justifiably  to  bear  the  cost  of 
repair.  EPA  attributed  the  failure  of  the  in-use  compliance  pro- 
gram to  its  execution.254  The  Subcommittee  believes  that  in  concept 
it  was  sound.255  Furthermore,  since  a  comprehensive  recall  surveil- 
lance program  is  conceptually  indispensable  to  a  systematic  mobile- 
source  emission  control  strategy,  efforts  to  reinstate  surveillance 
should  be  commenced  promptly. 

EPA  has  declared — and  the  Subcommittee  agrees — that  inspection 
and  maintenance  is  "[t]he  single  most  important  incremental  compo- 
nent of  a  comprehensive  [mobile  source  emission  control]  strategy."  25a 
The  shape  inspection  and  maintenance  programs  will  ultimately  take 
depends  on  the  outcome  of  the  United  States  Supreme  Court's  review 
of  the  four  circuit  courts  of  appeals  cases.2"7  Whatever  the  Court 
decides.  EPA  must  find  means  to  establish  a  comprehensive  and 
effective  inspection  and  maintenance  program  or  promptly  seek  new 
legislation  from  Congress. 

The  Agency  should  supplement  its  enforcement  techniques  with 
efforts  to  encourage  voluntary  vehicle  maintenance,  such  as  advertis- 
ing the  fuel  savings  that  may  be  achieved.258 


»=  Fee  note  118  supra. 

»»  Id. 

284  Fee  trxt  accompanying  note  103  supra. 

255  The  more  thnn  $4,000,000  in  contract  funds  and  additional  EPA  r^sonrc<\s  spent  on 
the  in-use  compliance  program  was  considered  expensive  only  because  it  failed.  Had  the 
in-use  compliance  program  succeeded,  the  cost  would  hare  been  considered  reasonable 
for  R  proerrnm  designed  to  tc>t  a  sample  of  vehicles  representing  three-fourths  of  tne 
vehicle  population.  Cf.  Hearings  note  6,  at  6. 

s«  S're  note  65  ?>»r>ra. 

-,7  Fee  text  pp.  131-32  supra. 

^  Fee  letter  from  Administrator  Russell  E.  Train  to  OMB  Director  Lynn,  Sept.  16, 
1975.  Hearings  supra  note  6,  at  125. 
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B.   OFFICE  OF  MANAGEMENT  AND  BUDGET 

The  Office  of  Management  and  Budget  acts  as  a  "super-legislative 
body"  259  in  its  review  of  the  EPA  budget  and  in  its  management  of 
interagency  review  of  EPA  regulations.  It  significantly  delayed  final 
promulgation  of  the  selective  enforcement  auditing  regulations 
despite  repeated  assurances  from  Administrator  Train  that  selective 
enforcement  auditing260 

".  .  .  was  needed  and  that  it  represent [ed]  the  most  cost  effective  and  least 
burdensome  approach  to  assuring  emissions  compliance  of  new  production 
vehicles.  .  .  ." 

OMB  disallowed  grant  funds  to  support  inspection  and  maintenance 
and  sought  to  eliminate  EPA's  inspection  and  maintenance  program 
altogether  despite  the  Agency's  determination  that  inspection  and 
maintenance  should  be  elevated  to  the  ". . .  #1  priority  strategy  within 
the  Agency,  in  the  eyes  of  Congress,  and  in  the  minds  of  the  people 
for  achieving  reductions  in  mobile  source  pollutants."  261  The  Office 
of  Management  and  Budget's  prolonged  146  day  review  of  the  final 
selective  enforcement  auditing  regulations  constituted  an  attempt 
to  pre-empt  the  authority  vested  in  the  EPA  Administrator  by  the 
Congress.202  Its  opposition  to  inspection  and  maintenance  forced  EPA 
to  redesign  its  mobile  source  emission  control  strategy. 

Congress  must  closely  monitor  the  Office  of  Management  and 
Budget's  efforts  to  influence  EPA  decisions  in  order  to  ensure  that 
the  authority  vested  in  the  EPA  Administrator  is  exercised  by  the 
EPA  Administrator,  in  fact,  and  not  by  the  Executive  Office  of  the 
President  through  its  Office  of  Management  and  Budget.  Xew  legisla- 
tion may  be  necessary  if  OMB  continues  its  extra-legal  role  in  En- 
vironmental Protection  Agency  policy  decisions. 

c.   PESTICIDES 

EPA  should  faithfully  adhere  to  the  mandates  of  the  Federal 
Insecticide,  Fungicide,  and  Eodenticide  Act   (FIFRA). 

(1)  Section  3(c)  (5)  of  the  Act  prohibits  the  EPA  Administrator 
from  registering  a  pesticide  unless  he  first  determines  that  it  does 
not  cause  unreasonable  adverse  effects  on  man  or  on  the  environ- 
ment.263 EPA's  conditional  registration  scheme  allows  the  Adminis- 
trator to  register  first  and  ask  questions  later.264  The  conditional 
registration  scheme  should  be  changed  to  conform  with  the  statutory 
mandate. 

(2)  Section  3(c)  (5)  of  the  Act  puts  the  burden  of  proof  on  the  issue 
of  a  pesticide's  safety  or  hazard  on  the  applicant  for  registration. 
EPA's  conditional  registration  scheme  shifts  the  burden  of  proof 
to  EPA.265  The  conditional  registration  scheme  should  be  changed 
to  conform  with  the  statutory  mandate. 

259  See  note  59  supra  and  accompanying  text. 
200  See  text  accompanying  note  73  supra. 
281  See  note  152  supra. 

262  See  text  pp.  121-23  supra  for  a  discussion  of  the  Office  of  Management  and  Budget's 
review  of  the  selective  enforcement  auditing  regulations. 
283  See  note  170  supra. 

aM  See  note  229  supra  and  accompanying  text. 
268  See  text  accompanying  notes  230-32  supra. 
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(3)  The  Act  requires  the  Administrator  by  October  21,  1077,  to  re- 
register and  reclassify  the  more  than  35,000  pesticide  products  that 
were  registered  according  to  the  terms  of  FIFRA  in  force  prior  to 
implementation  of  the  1072  amendments.200  EPA's  conditional  regis- 
tration scheme,  contrary  to  the  express  provisions  of  the  statute,  ex- 
tends the  October  21,  1077,  deadline  for,  in  most  cases,  a  minimum  of 
three  years.267  The  terms  of  conditional  registration  render  meaning- 
less the  October  21,  1077,  deadline.  If  the  statutory  deadline  is  im- 
possible or  impracticable  to  comply  with,  EPA  should  openly  acknowl- 
edge that  to  Congress  and  explain  the  cause  of  the  delay.  Congress, 
then,  would  have  an  opportunity  to  fashion  an  appropriate  legislative 
response. 

(4)  Risk/benefit  analysis  should  not  be  used  as  a  substitute  for  the 
exercise  of  substantive,  qualitative  judgment  in  pesticide  regulatory 
decisionmaking.  The  usefulness  of  risk/benefit  analysis  in  the  context 
of  pesticide  regulation  is  too  limited  for  regulatory  purposes.  The 
decisionmaker's  judgment  after  consideration  of  all  relevant  factors — 
"informed  but  nonetheless  inadequate"268  though  that  judgment  may 
be — must  shape  decisions  to  change  a  use  classification  or  to  deny 
or  cancel  a  registration.  The  public  cannot  be  adequately  protected  by 
decisions  based  on  risk/benefit  analysis  alone,  an  imperfect,  inherently 
biased  269  decisionmaking  method. 

(5)  EPA  should  develop  a  plan  to  ensure  that  safety  data  now 
lacking  for  pesticides  will  be  produced  in  complete,  accurate,  and 
reliable  form.  Moreover,  it  should  develop  a  comprehensive  plan  to 
ensure  that  all  safety  data  submitted  to  support  registration  of  pesti- 
cides are  complete,  accurate,  and  reliable. 

Chairman  Moss  observed  in  his  opening  statement  on  the  occasion 
of  the  Subcommittee's  first  day  of  hearings  on  the  Agency : 270 

In  recent  months,  a  number  of  EPA  decisions  betray  a  degree  of  restraint 
seemingly  uncharacteristic  of  an  agency  fully  committed  to  an  aggressive  pursuit 
of  its  statutory  mandate  to  protect  the  public  health. 

EPA's  regulation  of  pesticides  demonstrates  the  accuracy  of  this 
observation. 

D.    GENERAL 

"Questions  involving  the  environment  are  particularly  prone  to  un- 
certainty. Technological  man  has  altered  his  world  in  ways  never 
before  experienced  or  anticipated.  The  health  effects  of  such  altera- 
tions are  often  unknown,  sometimes  unknowable.  While  a  concerned 
Congress  has  passed  legislation  providing  for  protection  of  the  public 
health  against  gross  environmental  modifications,  the  regulators  en- 
trusted with  the  enforcement  of  such  laws  have  not  thereby  been 
endowed  with  a  prescience  that  removes  all  doubt  from  their 
decisionmaking."  271 


*"  See  note  227  supra. 

397  See  note  229  supra. 

288  "There  Is  a  point  In  the  regulatory  decision-making  process  at  which  the  present 
state  of  our  science  is  exhausted,  and  Informed  but  nonetheless  Inadequate  judgment  must 
take  over."  Remarks  by  Russell  W.  Peterson,  Chairman.  Council  on  Environmental  Quality, 
Society  of  Toxicology  Annual  Meeting  (Mar.  16,  1976). 

M9  See  text  accompanying  note  210  supra. 

270  Hearings,  supra  note  6.  at  2. 

w  Ethyl  Corp.  et  al.  v.  EPA.  F.2d  (D.C.  Clr.  Mar.  19,  1976)  ;  cert,  denied, 

U.S. ,  96  S.  Ct.  2663  (June  14,  1976). 

75-981—76    — 11 
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The  Subcommittee  appreciates  the  difficulty  of  the  Environmental 
Protection  Agency's  mission.  The  Agency's  first  task,  when  created 
in  1970  by  consolidating  15  program  components  from  five  depart- 
ments and  agencies,  was  to  make  itself  into  an  effective  regulatory 
agency.  After  only  one  year  of  operation  EPA  employed  nearly  6,000 
people  and  had  budget  authority  approaching  $300  million.  During 
the  early  1970's,  an  unprecedented  quantity  of  far-reaching  environ- 
mental quality  legislation  was  enacted.  This  legislation  imposed  de- 
manding responsibilities  on  the  newly  formed  Agency. 

EPA  is  the  largest  of  the  nine  agencies  covered  in  this  report.  Its 
budget  authority  is  larger  than  the  sum  of  the  other  eight.272  EPA's 
pesticide  program  alone  employs  more  people  and  has  a  larger  budget 
than  the  entire  Consumer  Product  Safety  Commission.273 

The  scope  of  the  Subcommittee's  stud}r  did  not  encompass  all  of 
EPA's  diverse  programs.  Conclusions  reached  regarding  EPA's  regu- 
lation of  pesticides,  for  example,  are  not  necessarily  relevant  to 
its  regulation  of  other  toxic  chemicals.  EPA  derives  its  authority 
to  regulate  pesticides  from  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  That  Act  does  not  authorize  EPA  to  regulate  other 
toxic  chemicals;  nor  would  the  Office  of  Pesticide  Programs  be  re- 
sponsible for  their  regulation.  Similarly,  conclusions  reached  regard- 
ing EPA's  regulation  of  pollutants  in  a  given  medium,  e.g.,  air.  or 
from  a  given  source,  e.g.,  motor  vehicles,  may  not  apply  to  its  regula- 
tion of  pollutants  in  different  media,  e.g.,  water,  or  from  different 
sources,  e.g.,  atomic  power  generating  plants. 

Nonetheless,  the  Subcommittee's  study  of  the  Environmental  Pro- 
tection Agency  did  enable  it  to  perceive  the  general  characteristics  of 
the  Agency  and  did  serve  to  identify  certain  obstacles  to  the  protection 
and  enhancement  of  environmental  quality. 

Foremost  among  those  obstacles  is  EPA's  attitude  toward  its  statu- 
tory responsibilities.  Often  it  has  been  too  timid.  EPA  is  the  only  reg- 
ulatory agency  whose  primary  mission  is  the  protection  and  enhance- 
ment of  environmental  quality.  The  largest  agency  studied  by  the 
Subcommitee,  it  is  still  quite  small  compared  with  the  industrial 
complex  it  regulates.  For  example.  Shell  Oil  Company's  1975  sales 
of  agricultural  and  other  chemicals,  alone,  amounted  to  more  than 
one-fourth  of  EPA's  1975  budget.  Certainly  EPA  must  consider  care- 
fully the  economic  impact  of  its  actions  and  must  act  responsible*. 
At  the  same  time,  it  must  be  aggressive  in  its  efforts  to  fulfill  its  pri- 
mary responsibility  to  spare  the  American  people  unnecessary  environ- 
mental injury. 

EPA's  record  in  the  face  of  intense  opposition  has  been  mixed. 
While  Administrator  Train  did  unilaterally  approve  the  selective  en- 
forcement auditing  regulations,  the  emission  performance  standard 
finally  promulgated  will  but  minimally  affect  motor  vehicle  pollutant 
emissions. 

The  ranire  and  strength  of  EPA's  opposition  suggests  the  need  not 
only  for  EPA  to  pursue  its  mission  more  aggressively,  but  also  for 

*™  See  note  9  supra  and  accompanying  text. 

™  Compare  EPA,  The  Environmental  Protection  Apency:  Legislation,  Programs  and 
Organization  o4   (1975)   with  text  accompanying  note  100  of  Chapter  6. 
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Congress  to  provide  additional  means  by  which  EPA's  activities  and 

opposition  can  be  monitored.  Administrator  Train  recently  state 

The  fact  is  that  everything  we  do  is  controversial,  almost  everything  we  do 
means  increased  cost  to  somehody.  Typically,  whenever  we  take  an  action  hero, 
there  are  those  who  say  we  haven't  moved  fast  enough  and  there  are  those 
who  say  we've  moved  too  fast.  Ami  that  is  tnie  on  the  same  regulation,  on 
Mime  day,  and  very  often  we  get  sued  by  both  sides  -  which  gives  you, 
I   think,   an   indication  of   the  fact   that   we're  the  guys  in  the  middle. 

Congressional  oversight  of  EPA  should  be  augmented  by  efforts  of 
a  new  Agency  lor  Consumer  Protection  empowered  to  participate  on 
behalf  of  the  public  in  agency  proceedings.  Moreover,  mechanisms 

should  be  established  by  which  private  environmental  advocates  could 
achieve  funding  sufficient  to  support  broader  participation  in  agency 
proceedings.  Specific  recommendations  sugge>ting  techniques  to  ac- 
complish the  foregoing  goals  are  set  out  in  chapter  17. 

Finally.  EPA  should  adhere  more  closely  to  its  statutory  mandates. 
By  so  doing,  it  can  expect  support  from  the  Congress  against  the  crit- 
icism it  receives  and  so  bring  into  the  public-  arena  debate  over  the 
merits  of  its  programs.  If  Congress  imposes  deadlines  that  are  in- 
capable of  attainment,  then  EPA  should  inform  the  Congress  and 
the  public.  It  should  not  endeavor  to  mask  its  failure  to  meet  deadlines 
by  formulating  programs  that  satisfy  the  letter  of  the  law  but  that 
bhow  contempt  for  its  spirit. 

In  conclusion,  the  Subcommittee  believes  that  EPA  has  begun  in 
good  faith  its  efforts  to  fulfill  its  major  public  responsibility.  It  should 
be  commended  for  the  sensitivity  it  has  shown  to  economic  issues. 
But  it  must  increase  its  responsiveness  to  the  human  and  en- 
vironmental consequences  of  its  policies  and  decisions.  With  in- 
creasing frequency,  the  profits  one  man  earns  through  permissive 
regulation  of  pollution  caused  by  his  enterprise  produce  losses  to  the 
next  man's  property  and  health.  It  is  EPA's  job  to  decide  when  short- 
term  profits  must  give  way  to  efforts  to  protect  and  enhance  long-term 
environmental  quality. 

Albert  Schweitzer  once  said  : 275 

Man  has  lost  the  capacity  to  foresee  and  to  forestall.  He  will  end  by  destroying 
the  earth. 

Such  fate  the  Environmental  Protection  Agency  must  help  avoid. 


**  CT.S  Reports.  The  Politics  of  Canror.  June  22,  197G. 
"Rachel  Carson,  Silent  SrniNG  V  (1962). 
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CHAPTER  5 

National  Highway  Traffic  Safety  Administration 

/.  Summary 

NHTSA's  program  of  Federal  motor  vehicle  safety  standards  began 
vigorously  after  Congress  passed  the  National  Traffic  and  Motor  Ve- 
hicle Safety  Act  of  19G6.  Before  the  end  of  1970,  more  than  30  stand- 
ards had  been  issued.  The  crashworthiness  standards  that  were  issued 
from  1967-1970  alone  have  saved  more  than  28,000  lives.  Their  bene- 
fits exceeded  their  costs,  according  to  a  GAO  study.  Since  1970,  the 
pace  of  issuing  new  standards  has  slackened.  Little  if  any  further  im- 
provement in  vehicle  crashworthiness  appears  in  the  1971-1973  models. 

Since  1969,  NHTSA  has  committed  a  major  portion  of  its  resources 
to  developing  a  rule  on  passive  restraints,  but  has  been  unable  to  over- 
come opposition  to  the  proposed  standard  from  the  auto  makers,  the 
White  House,  and  the  Council  on  Wage  and  Price  Stability. 

Recently  the  Secretary  of  Transportation  assumed  full  responsibil- 
itv  for  reaching  a  final  decision  on  passive  restraints.  At  that  level, 
political  factors  are  expected  to  vie  with  statutory  criteria  for  safety 
standards. 

Much  of  the  political  opposition  to  this  rule  and  to  other  important 
NHTSA  actions  has  come  in  the  form  of  benefit/cost  analyses  that 
are  critical  of  NHTSA  actions  and  in  the  form  of  demands  that 
NHTSA  itself  conduct  more  extensive  benefit/cost  studies.  This  is 
despite  the  fallacies  inherent  in  such  analysis  where,  as  here,  there  is 
little  if  any  acceptable  data.  Substantial  harm  to  NHTSA  rulemaking 
has  resulted  from  insistence  by  the  Council  on  Wage  and  Price  Stabil- 
ity upon  benefit/cost  analysis  of  safety  standards.  The  legislative  his- 
tory of  the  1966  Vehicle  Safety  Act  indicates  that  Congress  did  not 
intend  that  benefit/cost  analysis  be  a  prerequisite  to  the  issuance  of 
motor  vehicle  safety  standards. 

NHTSA's  independence  from  political  interference  in  Congression- 
allv  mandated  safety  regulation  would  be  enhanced  by  removing  its 
regulatory  functions  from  the  Department  of  Transportation  and 
combining  them  with  the  programs  of  the  Consumer  Product  Safety 
Commission  and  the  Food  and  Drug  Administration  in  a  new  Con- 
sumer Safety  and  Health  Commission. 

The  Subcommittee  further  recommends  that  the  Council  on  Wage 
and  Price  Stability  and  others  suspend  their  demands  for  benefit/cost 
analysis  of  NHTSA  rules  until  a  data  base  is  developed  to  make  it 
possible  to  perform  reasonable  benefit/cost  analyses,  and  recommends 
in  addition  that  the  appropriate  committees  of  Congress  ensure  that 
no  office  of  council  interfere  with  the  statutorily  assigned  duties  of 
NHTSA  or  any  other  regulatory  agency  unless  authorized  by  statute. 

(157) 
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//.  Mandate  and  Implementation 

In  September  1966,  Congress  passed  a  pair  of  companion  acts,  the 
National  Traffic  and  Motor  Vehicle  Safety  Act  of  1066  (P.L.  89-563, 
hereafter  "Vehicle  Safety  Act*')  and  the  Highway  Safety  Act  of  1966 
(P.L.  89-564)  .*  The  intent  of  Congress  in  establishing  these  safety  pro- 
grams under  the  National  Highway  Traffic  Safety  Administration 
(NHTSA)  was  to  reduce  traffic  accidents  and  associated  deaths  and 
injuries.  In  the  language  of  the  Senate  Report  on  the  Vehicle  Safety 
Act:2 

.  .  .  the  compelling  need  for  the  strong  automobile  safety  legislation  which 
the  Commerce  Committee  is  today  reporting  lies  embodied  in  those  statistics : 
1.6  million  dead  since  the  coming  of  the  automobile ;  over  50,000  to  die  this  year. 
And,  unless  the  accelerating  spiral  of  death  is  arrested,  100,000  Americans  will 
die  as  a  result  of  their  cars  in  1975. 

Under  this  Act,  for  the  first  time,  the  automakers  were  identified  as 
sharing  responsibility  with  drivers,  traffic  officials,  road  designers  and 
road  builders  for  the  highway  death  toll.3 

.  .  .  the  committee  met  with  disturbing  evidence  of  the  automobile  industry's 
chronic  subordination  of  safe  design  to  promotional  styling,  and  of  an  overriding 
stress  on  power,  acceleration,  speed,  and  "ride"  to  the  relative  neglect  of  safe 
performance  or  collision  protection. 

Congress  concluded  that  the  Federal  government  could  and  should 
play  an  important  role  in  vehicle  safety : 4 

This  legislation  also  reflects  the  committee's  judgment  that  the  Federal  Gov- 
ernment has  a  major  responsibility  to  meet  in  assuring  safer  performance  of 
private  passenger  cars  which  it  has  not  yet  met.  Finally,  this  legislation  reflects 
the  faith  that  the  restrained  and  responsible  exercise  of  Federal  authority  can 
channel  the  creative  energies  and  vast  technology  of  the  automobile  industry 
into  a  vigorous  and  competitive  effort  to  improve  the  safety  of  vehicles. 

A.  THE  NATIONAL  TRAFFIC  AND  MOTOR  VEHICLE  SAFETY  ACT  OF  196  6 

Congress  intended  the  Vehicle  Safety  Act  to  provide,  in  the  lan- 
guage of  the  House  Report,  a  "coordinated  national  safety  program 
and  establishment  of  safety  standards  for  motor  vehicles."  5  The  Con- 
gress accepted  the  determination  of  the  House  Committee  on  Inter- 
state and  Foreign  Commerce  in  1966  that  a  "present  necessity  to 
establish  Federal  motor  vehicle  safety  standards  existed."  6  Under  the 
bill  initially  introduced,  the  Secretary  of  Commerce  7  could  not  have 
established  standards  without  first  making  a  determination  as  to  their 
necessity. 


1 15  U.S.C  1381  et  seq.,  and  23  U.S.C.  401  et  seq. 

2  Senate  Report  No.  1301,  89th  Con?..  2d  Sess.,  pp.  1-2  (1966).  The  actual  toll  of 
fatalities  in  1975  was  approximately  45,000. 

3  Id.  at  p.  2. 
*  Id.  at  p.  1. 

•"•If.  Rep.  No.  1776,  89th  Con?..  2d  Sess.,  p.  1   [hereafter  "House  Report"]. 

6  Id.  at  p.  15  (emphasis  added). 

7  The  Act  initially  established  the  "National  Traffic  Safety  Agency"  within  the  De- 
partment of  Commerce.  The  Department  of  Transportation  Act  of  1966  (P.L.  S9-670) 
transferred  the  Agencv  to  the  new  Department  of  Transportation,  as  the  National  High- 
way Safety  Bureau,  within  the  Federal  Highway  Administration  (49  U.S.C.  1652(f)(1)). 
in  1971,  the  Bureau  was  removed  from  the  Federal  Highway  Administration  and  estab- 
IiBhed  as  the  National  Highway  Traffic  Safety  Administration  within  the  Department  of 
Transportation. 
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7.  Federal  viator  vehicle  safi  ///  standards  and  the  raU  making  pr< 

Section  103(a)  of  the  Vehicle  Safety  Act  requires  the  Secretary  to 
issue  safety  standards  for  passenger  cars  and  other  types  of  vehicles. 
The  statute  requires  that  each  standard  "shall  be  practicable,*  shall 
meet  the  need  for  motor  vehicle  safety,  and  shall  be  stated  in  objective 
terms."  ■ 

The  Congress  declared  "motor  vehicle  safety"  to  be  the  "paramount 
purpose"  of  the  bill.10  The  safety  standards  (fifty  have  been  issued 
since  19G6)  are  directed  at  motor  vehicles,  tires,  child  restraints  and 
other  types  of  equipment,  requiring,  for  example,  shatterproof  wind- 
shields! safety  belts,  and  collapsible  steering  columns.  NTITSA  has 
also  promulgated  a  dozen  regulations  not  directed  at  the  vehicle  itself 
but  requiring  vehicle  manufacturers  to  take  on  related  activities,  for 
example,  defect  reporting  and  meeting  test  dummy  specifications. 

XHTSA  develops  Federal  motor  vehicle  safety  standards  by  an 
informal  rulemaking  process.  When  rulemaking  actions  stir  wide  in- 
terest (e.g.  passive  restraints  or  truck  brakes)  public  meetings  are 
scheduled  following  a  notice  and  announcement  of  procedures  for 
expressing  comments.  Citizens  may  petition  XHTSA  for  new  stand- 
ards and  for  amendments  to  existing  standards;  XHTSA  must  re- 
spond within  120  days.11  Yet  the  vast  majority  of  the  written  com- 
ments are  submitted  by  regulated  industry.12  The  process  is  open  and 
often  lively.  NHTSA's  docket  room,  where  all  comments  on  pending 
rulemaking  are  filed,  sees  heavy  traffic,  but  the  docket  excludes  some 
internal  memoranda,  such  as  certain  messages  from  other  offices  in 
the  Department  of  Transportation  and  communications  with  other 
executive  offices.13  The  process  is  open  but  not  wide  open. 

2.  Enforcement  of  the  standards:  Compliance  testing 

To  enforce  the  standards  and  regulations,  XHTSA  runs  a  com- 
pliance testing  program  and  imposes  civil  penalties  where  appropri- 
ate.14 Through  May  21,  1976,  penalties  totaling  $1,142,400  have  been 
assessed,  based  on  175  investigations.15  Through  July  1, 1975,  XHTSA 


8  House  Report,  p.  16.   [For  further  discussion  of  this  question,  see  III  P..  infra.] 
B  The  House  Report  explains  the  phrase  "objective  terms"  in  the  following:  manner  : 
"In  order  to  insure  that  the  question  of  whether  there  is  compliance  with  the  standard 
can   be  answered   by   ohjective  measurement  and  without  recourse  to  any  subjective  de- 
termination, every  standard  must  be  stated  in  objective  terms."  (p.  16.) 

~l  The  120-dav  response  is  required  bv  the  Motor  Vehicle  and  Schoolbus  Safety  Amend- 
ment Art  of  1074  (P.P.  93-492,  Sec.  106:  15  U.S.C.  1410(d)). 

12  Despite  industry's  apparent  upper  hand  in  the  informal  rulemaking  process,  one 
trade  association  nonetheless  preferred  a  formal  rulemaking  svstem,  and  brought  suit  to 
require  it  in  1968,  early  in  NHTSA's  history.  The  court  upheld  NHTSA's  use  of  informal 
rulemaking,  conducted  according  to  the  Administrative  Procedure  Act.  The  court  stated  : 
"[Wle  have  found  that  formal  rulemaking  is  not  required  bv  the  Safetv  Act."  Automotive 
Part-'  and  Accessories  Assn,  Inc..  v.  Bovd  407  F.  2d  330   CD.C.  Cir.   1968). 

13  For  further  discussion  on  this  point  see  infra,  note  122-3  and  associated  text.  NHTSA 
averts  that  such  memoranda  are  exempt  from  disclosure  under  the  Freedom  of  Informa- 
tion Act.  On  one  occasion.  DOT  claimed  executive  privilege  to  prevent  disclosure  of 
alleged  White  House  communications.  See  Xader  v.  Volpe.  400  F.  2d.  201    (D.C  Cir.  1H72.) 

14  NHTSA's  authorities  to  test  vehicles  for  compliance  and  to  assess  penalties  derive 
from  Section  112(a)  and  Section  10S-109  of  the  Vehicle  Safety  Act  respectively.  Section 
114  of  the  Act  provides,  in  addition,  that  manufacturers  must  certify  that  each  vehicle 
or  item  of  vehicle  equipment  conforms  to  all  applicable  Federal  motor  vehicle  safetv  stand- 
ards 15  V.^.C.  1403. 

15  These  totals  reflect  the  activities  of  NHTSA's  Office  of  Standard  Enforcement  only. 
A  few  additional  penalties  have  been  imposed  by  NHTSA  growing  out  of  defect  investi- 
gations for  safety  hazards  not  covered  by  existintr  standards.  Most  of  these  investiga- 
tions seek  recalls  rather  than  penaPles.  However,  four  of  these  investigations  have  led  to 
penalties  totalling  $2:»4..r)20  as  of  Julv  2.  1976. 
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had  pressed  only  six  compliance  investigations  to  litigation.  The  re- 
maining penalties  were  fixed  by  negotiated  settlements.16  Many  en- 
forcement investigations  are  directed  against  small  companies  for 
minor  violations.  Although  NHTSA's  enforcement  of  vehicle  safety 
standards  has  not  generated  wide  public  attention,  its  mere  presence 
encourages  manufacturers  to  take  safety  standards  seriously. 

3.  Defects  and  reeaVs 

The  Vehicle  Safety  Act  and  its  amendments  17  empower  NHTSA 
to  order  manufacturers  to  recall  defective  vehicles.  NHTSA's  investi- 
gations have  been  instrumental  in  bringing  about  recalls  for  suspected 
safety  defects  of  more  than  49  million  vehicles,  about  45  percent  of 
domestic  and  foreign  vehicles  produced  for  sale  in  the  United  States 
since  NHTSA  was  established  on  September  9, 1966. 

While  these  totals  are  impressive,  NHTSA's  Office  of  Defects  In- 
vestigation (ODI),  which  orders  recall,  has  gone  into  low  gear.  The 
list  of  "current  investigations"  contains  open  cases  dating  back  to 
1969  and  1970.18  Recently  closed  investigations  have  taken  almost 
three  times  as  long  to  complete  (28.7  months)  as  cases  closed  in  1971 
and  1972  (10  months). 

NHTSA  SAFETY  DEFECT  INVESTIGATIONS  i» 


Period 


November  1957  to  May  1969 

June  1969  to  December  1970 

January  1971  to  September  1972. 

October  1972  to  April  1974 

May  1974  to  November  1975 


Number 

Average 

completed 

pendancy 

investigations 

(months) 

111 

3.2 

72 

5.8 

100 

10.0 

38 

19.8 

27 

28.7 

"Chart  from  statement  of  Clarence  Ditlow  III.  Director,  Center  for  Auto  Safety  before  the  Senate  Commerce  Committee, 
June  29,  1976. 

NHTSA  closes  some  investigations  with  a  finding  of  no  safety  defect 
even  in  the  face  of  substantial  evidence  of  a  serious  hazard.20 

In  a  few  cases,  manufacturers  have  overturned  NHTSA  findings  in 
court.  One  court  accepted  General  Motors'  argument  that  sudden  and 
total  loss  of  steering  without  warning  in  1959  and  1960  Cadillacs  is  not 
related  to  safety  because  the  failures  occur  at  low  speeds,  and  there- 
fore do  not  present  an  unreasonable  risk.21 

The  recall  program  has  served  significantly  to  clear  the  road  of 
hazardous  vehicles.  It  can  encourage  the  manufacturers  to  exercise 


18  Examples  of  large  settlements  Include  one  of  $9fi.000  asalnst  Ford  In  1975  (alleged 
violation  of  Seat  Belt  Standard)  and  another  of  $80,000  against  Uniroyal  In  1973  (al- 
leged violation  of  Tire  Standard). 

17  Under  the  Vehicle  Safety  Act.  NHTSA  could  only  order  manufacturers  to  notify  the 
owners  of  affected  vehicles  that  their  cars  might  contain  a  safety  defect.  In  most  eases, 
the  manufacturers  also  offered  to  pay  for  necessary  corrections.  However.  In  some  in- 
stances, thev  refused  to  pay.  Tn  response.  Congress  pn^sed  P.L.  93-402.  signed  Into  law 
in  1974.  which  empowers  NHTSA  to  order  the  manufacturers  to  pay  for  correcting  safety 
defects  in  vehicles  8  vears  old  or  less. 

]RA  listing  of  NHTSA's  20  oldest  defect  proceedings  is  included  in  Hearings  "before  the 
Subcommittee  ov  Oversight  and  Investigations,  Committee  on  Interstate  and  Foreign 
Commerce.  U.S.  House  of  Representatives,  9',th  Cong.,  2d  Sess.  Regulatory  Reform.  197G 
Vol.  TV,  p.  479.   (Herenfter,  Hearings.) 

20  An  example  is  the  lnvestieation  of  failures  In  the  lower  control  arms  of  full-size  1965- 
1900  Ford  vehicles,  which  lasted  0  years.  Hespite  numerous  reported  failures,  NHTSA 
found  no  defect.  A  possible  factor  In  the  finding  was  the  high  cost  of  replacing  lower  con- 
trol arms  and  the  larpe  number  of  vehicles  affected. 

»  U.S.  v.  General  Motors,  65  F.R.D.  115  (D.C.  Clr.  1974). 
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dare  in  designing  and  producing  cars  and  trucks.  NUTS  A  should 
pursue  d<  feet  investigations  with  vigor. 

Two  reforms  have  been  directed  ai  the  NHTSA  program  of  investi- 
gating auto  hazards.  Public  lists  of  current  investigations,  begun  m 
1972,  have  elicited  voluntary  information  on  specific  defects.  Also  the 
Motor  Vehicle  and  Schoolbus  Safety  Act  of  1974  encourag  os  to 

petition  NHTSA  to  open  new  investigations.22  Although  the  effect  of 
these  reforms  is  difficult  to  calibrate,  they  certainly  alert  citizens  to 
their  opportunity  and  duty  to  participate  in  a  program  dedicated  to 
safety  on  the  road. 

B.  OTHER  MOTOR  VEHICLE  AUTHORITIES 

Congress  added  several  components  to  NIITSA's  authority  in  1972 
with  P.L.  92-513,23  thf  Motor  Vehicle  Information  and  Cost  Savings 
Act.  The  new  legislation  granted  NHTSA  the  power  to: 

(1)  Issue  a  bumper  standard  to  reduce  economic  loss  from  crashes 
and  increase  safety; 

(2)  develop  information  on  comparative  insurance  costs  and  crash 
safety  for  display  in  auto  showrooms ; 

(o)  fund  diagnostic  inspection  demonstrations  through  grants  to 
States;  and 

(•i)  take  action  against  the  practice  of  misrepresenting  the  distance 
traveled  by  a  used  car. 

In  October  1D74.  Congress  passed  another  major  amendment  to  the 
1006  Motor  Vehicle  Safetv  Act:  the  Motor  Vehicle  and  Schoolbus 
Safety  Amendments  of  1974  (P.L.  93-492). 24  The  act  empowers 
NHTSA  to  require  vehicle  recalls25  and  to  order  manufacturers  who 
oppose  an  NHTSA  action  on  the  ground  of  increased  cost  to  produce 
cost  information  to  support  their  claim.  It  also  requires  the  agency  to 
grant  or  deny  petitions  from  the  public  within  120  days,  and  to  issue 
schoolbus  and  fuel  system  standards.  The  Act  also  terminated 
NHTSA?s  ignition  interlock  standard.  The  "ignition  interlock*'  made 
it  impossible  to  start  a  car  until  persons  in  the  front  seats  fastened 
their,  seat  belts.  It  was  required  on  all  1974  models,  and  on  1975  models 
produced  until  the  Act  was  signed  into  law.  Finally,  the  Act  provided 
a  60-day  period  for  Congress  to  veto  any  standard  requiring  more 
than  seat  belt  systems,  such  as  air  bags  or  other  passive  restraints.28 

C.    HIGHWAY    SAFETY    ACT   PROGRAMS 

Under  the  other  1966  Act  (Highway  Safety  Act.  P.L.  89-564), 
NHTSA  uses  Federal  standards  and  incentive  grants  to  assist  States 
and  communities  in  developing  safety  programs  aimed  at  vehicles 
in  use,  drivers  and  highways. 

NHTSA  has  issued  19  Highway  Safety  Program  Standards 
(HSPS)  covering,  for  example,  motorcycle  helmet  use  and  vehicle 
inspection.27  An  HSPS  which  would  require  States  to  pass  manda- 

■  15.  r.s.c.  i4io. 

«  is  r.s.r.  moi  et  Beq. 

=<  15.  V.<.C  1400  rt  $eq. 

-■"  gee  supra,    note   17.    P.efore  this  amendment,  recalls  were  voluntary. 

-"r.s.c  1410b.  Sec  infra,  notes  121-127  and  accompanying  text,  for  Farther  discussion 
of  both  the  ignition  interlock  and  passive  restraint  episodes.  "Passive  restraints"  are  ex- 
plained t:<>iow.  See  infra,  in  A.  l. 

"23  C.F.R  Part  1204,  NHTSA's  Highway  Safety  Act  Programs  are  under  the  jurisdic- 
tion ol  the  House  Committee  on  Public  Works. 
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tory  seat  belt  use  laws  lias  long  been  debated  but  never  enacted. 
Roadway-related  standards  under  this  program  are  administered  in 
part  by  the  Federal  Highway  Administration  (FHWA)  a  counter- 
part to  NHTSA  within  the  Department  of  Transportation.  Congress 
may  veto  HSPS  standards  developed  by  the  NHTSA  or  FHWA.  and 
it  recently  suspended  the  Department's  authority  to  withhold  State 
highway  aid  funds  for  noncompliance  with  HSPS  standards.28 

D.    MANPOWER    AXD   BUDGET 

NHTSA  has  carried  out  its  program  of  issuing  and  enforcing 
motor  vehicle  safety  standards  with  a  minimum  of  manpower  and 
appropriations.  In  fiscal  year  1976,  this  program  was  conducted  by 
175  professionals  and  cost  $37.9  million,  excluding  program  direc- 
tion, support  and  research.  These  figures  have  remained  relatively 
constant  since  1971  (176  professionals,  25.9  million  in  1971).  Man- 
power and  appropriations  for  the  entire  agency  in  1976  totaled  811 
persons  and  $171.8  million.  (For  a  more  detailed  breakdown,  see 
charts  on  the  following  pages.) 


=*  The  Federal  Aid  Highway  Act  of  1976,  Public  Law  94-280  enacted  May  5,  1976.  The 
Act  places  a  one-year  moratorium  on  the  Secretary's  authority  to  withhold  safety  funds 
from  any  State  failing  to  comply  with  Highway  Safety  Program  Standards.  On  July  1, 
1977.  the  Department  Is  again  authorized  to  impose  sanctions  but  instead  of  having  the 
power  to  withhold  100  percent  of  a  State's  safety  funding,  the  Secretary  has  the  discre- 
tion to  keep  from  50  to  100  percent,  Construction  fund  money,  under  the  new  law  can 
no  longer  be  withheld.  Another  provision  specifically  eliminates  the  Secretary's  authority 
to  require  states  to  have  mandatory  helmet  laws  for  motorcyclists.  The  bill  also  requires 
the  Department  to  conduct  an  evaluation  of  the  "adequacy  and  appropriateness"  of  pro- 
gram standards.  (P.L.  94-280,  Sec.  208(b)  ). 
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[From  most  recenl  NHTSA  annual  report] 

Summary  of  Authorization  and  Appropriation  Fitcal  Yean  1S57  i976 
{..'.illioru  of  Doilarc) 


Tafflc  and  Mot  Jf  Vehi;le 
Safety  Piogr»n« 

FY  67 

FVM 

|  FY69 

FY  70 

FY  71 

FY  72 

FY  73 

FY  74 

FY  75 

FY  76 

Act  Sorption1' 
Appro  prist  ion 

13.9 
5.0 

1E.5 
12.5 

24.5 
15.9 

23.0 
202 

400 
25.9 

40  0 
30.7 

369 
33.0 

10.3 
30.3 

55.0 
35.1 

fOO 
37.9 

Motor  Vohicle  Co  uumer 
Information  Pro-jram 

AirtScri  ration 
Appropriation 

- 

- 

- 

- 

- 

- 

23.0 

37  0 

-.so 

4*0 
7.7 

0 
0 

Highway  SaTaty  R-u  i'ch 
and  Dtrvalopment  Programs 

Authorization3' 
Appropriation 

10.0 
4.3 

200 

7.3 

25.0 
13.6 

30.0 
10.0 

375 
17.0 

700 
38.6 

115.0 
44.2 

425 
38.6 

55.0 
28.1 

650 
28.9 

Compliance  Test  Facility 

Authorisation 
Appropriation 

3.04/ 
.7 

2.35'' 
1.2 

0 

0 
0 

0 
0 

96 
9.6 

0 
0 

a> 

0 
0 

0 

0 

Total  Traffic  and  Highway 
Safety  Appropriationa 

Authorization 

Appropriation 

73  9 

9.3 

335 
193 

49.5 
26.5 

53.0 
30.2 

77.5 
42.9 

119.6 
78.9 

151.9 
77.2 

109.8 
75.1 

158.0 

70.9 

125  0 
66.8 

State  and  Community 
Safety  Appropriation 

Authorization 
(Incentives) 

67.0 

100.0 

100.0 

oe/ 

08/ 

75.09/ 

130.010/ 

162.5U/ 
(37.5) 

203.012' 

(48.0) 

241.513/ 
(56.5) 

Obligations: 

NHTSA 

(Incentivea) 
FHWA 

2.0 

25.0 

65.0 

70.0 

75.0 

67.1 
12.9 

82.1 
12.9 

66.8 

(.3) 

13.2 

85.3 
(13.4) 
14.7 

105.0 
(13.0) 
15.0 

Total 

2.0 

25.0 

65.0 

70.0 

75.0 

80.0 

95.0 

80.0 

100.0 

120.0 

Authorized  under  the  National  Traffic  and  Motor  Vehicle  Safety  Act. 
Authorized  under  the  Motor  Vehicle  Information  and  Cost  Savings  Act 
Authorized  under  the  Highway  Safety  Act. 
Lump  sum  authorization  to  remain  available  until  expended. 
Remaining  unappropriated  balance. 

Funds  appropriated  for  construction  of  compliance  test  facility  withdrawn. 

The  Traffic  and  Highway  Safety  Appropriation  appropriates  fundi  for  programs  of  both  substantive  Acts, 
and  the  Motor  Vehicle  Consumer  Information  Program. 

Total  authorization  of  $175  million  rescinded  under  the  Highway  Safety  Act  of  1970. 
For  fiscal  years  1967-1971  obligations  were  incurred  in  total  for  IS  Safety  Standards.   Currently,  NHTSA 
has  responsibility  for  1  4-1/2  Standards,  FHWA  for  3-1/2  Standards. 
Includes  authorization  of  S30.0  million  for  FHWA. 

Inc'udes  authorization  of  £25.0  million  for  FHWA  and  $37.5  million  for  incentive  grants  for  NHTSA. 

Includes  authorization  of  $30.0  million  for  FHWA  and  $48  million  for  incentive  grants  for  NHTSA. 

"includes  authorization  of  $35.0  million  for  FHWA  and  $56.6  million  for  incentive  grants  for  NHTSA. 
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The  three  case  studios  which  follow  offer  a  detailed  exploration  of 
factors  impeding  NHTSA's  exercise  of  its  statutory  mandate,  with 
respect  to  the  safety  standards  program,  the  use  of  benefit/cost 
analysis  in  rulemaking,  and  the  single  most  important  failure  to  date, 
the  delay  in  issuing  a  passive  restraint  standard. 

///.  Case  Studies 


STANDARDS 

Issuance  and  improvement  of  safety  standards  for  new  motor  vehi- 
cles are  the  chief  operative  elements  of  NHTSA's  mandate  to  reduce 
fatalities  and  injuries.  Nevertheless,  this  program  recently  has  been 
subject  to  across-the-board  delays  of  long-promised  standards. 

The  slowdown  is  an  example  of  virtual  abandonment  of  a  major 
Congressional  directive  that  is  only  10  years  old.  Does  this  mean  that 
NHTSA  has  accomplished  enough  for  vehicle  safety  through  stand- 
ards already  issued,  as  some  agency  actions  and  statements  suggest? 
Or  can  additional  savings  of  lives  and  dollars  be  achieved  by  reviving 
the  safety  standards  program  ? 

1.  Background 

The  legislative  history  of  the  Vehicle  Safety  Act  is  clear  on  three 
basic  points:  first,  Congress  determined  that  vehicle  safety  is  mani- 
festly a  task  for  the  Federal  government;  second,  vehicle  safety  stand- 
ards are  a  necessity  and  should  be  mandatory;  and  finally,  the  prime 
criterion  for  a  particular  Federal  motor  vehicle  safety  standard  is 
whether  the  proposal  "meets  the  need  for  motor  vehicle  safety."  29 
Motor  vehicle  standards  are  classified  into  three  groups.30 

100  Series:  Pre-Crash  Standards,  or  standards  intended  to 
increase  the  capacity  of  the  driver  to  avoid  the  crash.  These 
include  brake  standards.  NHTSA  has  issued  26  standards  in  this 
series. 

200  Series:  Crash  Standards,  or  standards  intended  to  reduce 
losses  through  minimizing  impact  forces  that  reach  occupants  in 
a  crash.  These  include  collapsible  steering  columns.  Twenty-two 
have  been  issued. 

300  Series:  Post-Crash  Standards,  aimed  at  keeping  losses  at 

a  minimum  in  the  period  after  the  crash  has  occurred.  These 

include  a  standard  on  flammability  of  fabrics  in  vehicle  interiors. 

Two  standards  have  been  issued.31 

The  potential  benefits  of  the  200  series  have  been  among  the  least 

recognized.32  The  objective  of  the  200  series  is  to  make  the  vehicle 

protective  rather  than  dangerous  to  occupants  in  a  crash.  This  policy 

derives  from  the  opinion  that  efforts  to  prevent  crashes   (the  sole 

approach  prior  to  1966)  have  appeared  to  be  futile.  Thus,  if  crashes 

are  inevitable,  vehicles  must  be  designed  so  that  fatalities  and  injuries 


20  For  a  discussion  of  these  points  see  supj-a.  notes  4  to  0  and  accompanying  text. 

80  The  system  for  classifying  the  standards  is  a  eontrihution  of  William  Haddon.  Tr., 
M.D.,  the  first  NHTSA  Administrator,  now  president  of  the  Insurance  Institute  for  High- 
way Safety.  See  infra,  note  32. 

"The  standards  in  nil  three  categories  are  collected  in  49  C.F.R.  571.101 — 571.302. 

32  See.  e.g.,  Haddon.  "Approaching  the  Reduction  of  Road  Losses — Replacing  Guesswork 
with  Logic,  Specificity,  and  Scientifically  Determined  Fact,"  presented  at  the  National  Road 
Safety  Symposium,  Canberra,  Australia,  March  1972,  p.  4. 
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which  can  be  prevented  do  not  occur.  Vehicles  bo  designed  are  deemed 
ucrashworthy." 
"Ci^hworthiness"  in  essence  entails  two  factors:  one,  the  vehicle 

bears   that   brunt    of   crash    forces   be  fori'   their   energy    reaches    the 
occupant  space;83  two3  occupants  are  restrained  from  crashing  into 
the  parts  of  the  vehicle  or  out  of  the  protective  shell.  This  ' 
collision"  or  "passenger  crash"  is  the  subject   of  the  controversial 

occupant  restraint  standard  proposed  !>v  NHTSA  as  an  amendment 
to  Standard  208. 

A  proposal  currently  under  consi  !  is  to  upgrade  Stand 

>  replace  the  currently  required  "active"  restraints  (sue 
which  require  action  on  the  part   of  the  occupant    before   I 
effective)  with  a  requirement  for  "passiv  '  Lnts  (such  a-  air  bags 

which  come  into  play  automatically  in  a  crash).  NHTSA  has  con- 
sistently favored  passive  restraints  because,  thus  far,  all  efforts  to 
encourage  or  force  people  to  wear  seat  belts  have  had  only  marginal 
success. 

,.'.  Progn  88  in  issuing  ru  w  standards 

After  an  initial  burst  of  activity  in  the  first  three  years  of  its  exist- 
ence, XHTSA's  issuance  of  new  standards  leveled  off  in  the  period 
from  1970-1973,  during  which  16  new  standards  were  issued,  and  then 
fell  off  precipitously  in  the  1974-75  period,  with  but  a  single  new 
standard  issued  in  the  2-year  period.  NHTSA  promulgated  four  new 
standards  early  in  1976.  However,  three  of  these  are  addressed  to 
schoolbus  safety  and  were  isstied  in  response  to  a  direct  Congressional 
mandate.34 

XHTSA's  record  of  issuing  new  standards  is  summarized  in  the 
following  table : 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION 
ISSUANCE  OF  NEW  RULES,  1966-75* 

New  vehicle      New  manufac-  Cumulative 

Year  standards   turer  regulations  total 

1966-69 

1970 

1971. 

1972 

1973. 

1974 

1975 

1976 

Through  Feb.  1,  1S76 

»  Does  not  include  amendments  to  existing  standards,  of  which  some  are  significant,  some  weaken  the  standard,  and 
most  are  minor. 

b  Many  of  the  1966-69  standards  were  enactments  of  previous  standards  promulgated  by  the  Government  Services  Ad- 
ministration and  by  the  Society  of  Automotive  Engineers. 

c  Three  of  these  standards  were  issued  to  meet  the  mandatory  requirements  of  sec.  202  of  the  Motor  Vehicle  and  School 
Bus  Safety  Amendments  of  1974.  » 


b  29 

2 

31 

5 

1 

37 

3 

4 

44 

6 

0 

50 

2 

5 

57 

0 

1 

58 

1 

3 

62 

c  4 

0 

66 

50 

16 

66 

33  This  factor  in  turn  breaks  down  into  two  elements,  the  ability  of  the  vehicle's  framp 
to  manage  or  'soak  up"  the  energy  of  the  crash,  and  the  ability  of  the  sides  and  roof  of 
the  occupant   space  to  prevent   struck  objects  from  crushing  into  the  occupant  s; 

14  NHTSA  issued  five  schoolbus  safety  standards  (three  new  standards  and  two  up- 
graded standards)  in  time  to  meet  the  statutory  deadline  of  Januarv  27.  1070.  The  new 
standards  are  Standard  220,  School  Bus  Rollover  Protection.  49  C.F.R.  571.220:  Standard 
221,  School  Bus  Body  Joint  Strength,  49  C.F.R.  571.221;  and  Standard  222.  School  Bus 
Passeneer  Seating  and  Crash  Protection  :  49  C.F.R.  571.222.  These  three  now  standards 
were  all  issued  on  January  22,  1976.  and  appear  in  the  Federal  Register  of  January  27. 
197U  at  p.  3874,  p.  3S72  and  p.  4010  respoetlvoly.  Existing  standards  extended  to  cover 
school  buses  are  Standard  105-75.  Hydraulic  Brake  Systems.  49  C.F.R.  571.105-75.  41 
Fed.  Reg.  2391.  (Januarv  16.  1976)  and  Standard  301,  Fuel  System  Integrity,  49  C.F.R. 
571.301.  40  Fed.  Reg.  4S352,  October  15,  18 

«  15  C.S.C.   1392. 
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While  it  is  true  that  new  standards  alone  are  but  a  rough  measure 
of  NHTSA's  productivity,  others  are  equally  crude.  NHTSA  has 

offered  a  tally  of  Federal  Register  citations  from  1971  to  the  present 
to  record  its  productivity.2 


::o 


NHTSA  insertions  in  the  Federal  Register* 

Federal  Register 
Fiscal  year:  citations 

1971  145 

1072 131 

1973 171 

1974 219 

1975    224 

1970  (to  Aug.  1) 129 

a  Those  citations  include  such  actions  as  Advanced  Notices  of  Proposed  Rulemaking, 
Notices  of  Proposed  Rulemaking,  Rules,  Amendments,  Denials  of  Petitions,  Corrections,  etc. 
Preparation  of  these  citations  involves  all  offices  within  the  NHTSA. 

These  figures  are  inflated  in  recent  years  by  minor  notices,  includ- 
ing a  large  number  of  petitions  for  temporary  exemptions  to  the 
standards  filed  pursuant  to  P.L.  92-5-18,  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  Amendments  of  1972,  which  allows  such 
exemptions  for  small  manufacturers  and  other  special  cases.37 

Only  a  handful  of  significant  amendments  to  existing  standards 
have  been  issued  by  NHTSA.  These  include:  improvements  in 
Standard  302  on  fuel  system  integrity  issued  in  1974;  upgrading 
Standard  105,  on  passenger  car  brakes  (issued  in  1973  and  effective 
January  1,  1976)  ;  and  upgrading  and  extending  the  applicability 
of  the  brake  hose  standard,  FMVSS  106-74  issued  in  1973.  In 
addition,  NHTSA  was  drawn  into  an  extended  controversy  to  defend 
the  truck  brake  standard,  issued  in  1971,  which  came  under  heavy 
attack  from  regulated  industry  and  the  Council  on  Wage  and  Price 
Stability  as  its  1974  effective  date  approached. 

Much  more  numerous,  however,  are  improvements  proposed  by 
NHTSA,  but  never  issued.  These  include  seating  and  seat  strength, 
a  child-seating  system,  standards  201,  203  and  204  dealing  with  "pas- 
senger crashes,"  and  others.38 

In  summary,  in  recent  years  NHTSA  has  produced  fewer  and  fewer 
significant  rulemaking  actions.  "What  NHTSA  has  not  done  speaks 
louder  than  the  few  regulatory  actions  it  has  produced  in  recent  years. 


86  Hearings,  supra,  note  18,  at  435-36. 
"15  U.S.C.  1891. 

w  See,  for  example,  letter  of  John  E.  Moss,  Chairman,  to  Secretary  of  Transportation, 
William   T.   Coleman.  Jr..  January  19,  1970.  which  lists  five  such  rulemaking  actions: 

"(1)  Upgrading  of  the  requirements  for  flammahility  of  interior  materials  (FMVSS 
302)  : 

"(2)  Improvement  in  the  standard  on  energy  absorbing  steering  columns  (FMVSS 
203/204)  ; 

"(3.)  Issuance  of  a  standard  on  sharp  protrusions  from  motor  vehicles  which  un- 
necessarily multiply  injuries  inflicted  on  pedestrians,  bicyclists,  and  motorcyclists 
when  they  are  sfmek  by  these  protrusions   (Exterior  Protrusions.  Docket  2-5). 

"(4)  Incorporation  of  a  dynamic  test  requirement  in  the  child  restraint  stand- 
ard  (FMVSS  213). 

"(!"))  Extension  of  the  hvdraulic  brake  standard  to  small  trucks  and  vans 
(FMVSS   10.-)." 

The  letter  is  reprinted  in  JTearinqs,  supra,  note  18,  at  480-481. 
See  also  the  Secretary's  response,  reprinted  in  Hearings,  supra,  note  18,  at  482-483* 
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3.  Tin  i  /  m  of  the  tfandardss  Bam  th*  >/  modi  amy  difi<  n 

Evidence  that  the  safety  standards  have  Baved  a  substantia]  num- 
ber of  lives  is  strong.  Although  fatality  and  injury  data  do  not  permit 
precise  evaluation  of  individual  standards,  two  recenl  studies  indicate 
that  groups  of  standards  or  the  program  as  a  whole  are  having  a 
measurable  effect. 

The  first  is  a  study  released  in  duly  1976,  by  the  General  Ac- 
counting Office :  "Effectiveness,  Benefits,  and  Costs  of  Federal  Safety 
Standards  for  Protection  of  Passenger  Car  Occupants."  The  GAO 
analyzed  information  on  more  than  2,OQO?000  cars  in  crashes  in  North 
Carolina  and  New  York,  comparing  driver  death  and  injury  rates 
and  model  years  of  ears.  The  GAO  found  that  the  L966  70  standards 
may  have  saved  28,230  lives  between  L966  and  1974  nationwide.  Com- 
pared to  pre-1966  models,  it  found  from  U>%  to  25%  fewer  deaths 
serious  injuries  occurring  in  1966  to  1968  model  ears  and  25%  to 
fewer  in  1999  and  1070  models.  GAO  found  Little  further  im- 
provement from  standards  introduced  in  1971-1973  model  cars.  It 
also  concluded  that  the  1966-1970  crash  survivability  standards  pro- 
duced  economic  benefits  "that  probably  could  be  greater  than  the 
safety  cost  allocable  to  these  standards."  39 

A  second  recent  study,  "The  Effects  of  New  Car  Safety  Regulation 
on  Fatality  Rates,"  40  found  that : 

Cars  sold  prior  to  the  beginning:  of  such  state  or  federal  regulation — model 
prior  to  1004 — had  an  average  yearly  occupant  fatality  rate  of  44  Per  100,000 
r$ffi*U  red  car 8. 

Cars  with  front  outboard  lap  seat  belts  as  standard  equipment  required  by 
stare  law — 1004  to  1007  models — as  well  as  some  crash  protection  installed  in 
relation  to  General  Services  Administration  (GSA)  standards — mainly  in  1967 
models — averaged  35  occupant  death*  per  100,000  registered  car*,  20  percent 
less  than  pre  1964  cars.  (Prior  to  the  issuance  of  federal  safety  standards.  GSA, 
the  Federal  government's  purchasing  agency,  required  that  cars  it  purchased 
meet  higher  safety  standards  than  generally  available  cars.) 

For  federally  regulated  post-1007 — Cars,  occupant  deaths  averaged  21  per 
100.000  registered  ear*  yearly,  23  percent  less  than  10G4-1067  models  and  39 
r  less  than  pre-1964  models. 

The  report  concluded  that : 

In  sum,  careful  research  methods  that  separate  out  the  vehicles  to  which 
specific  regulations  applied  reveal  that,  in  the  aggregate,  the  state  and  federal 
motor  vehicle  safety  regulations  issued  in  the  1960s  and  thereafter  have  greatly 
reduce, 1  automobile  occupant  fatalities.  These  regulations  are  not  the  end,  but 
the  beginning  of  a  process  to  minimize  the  toll  in  human  life  that  accompanies 
r  vehicle  use. 


\0  Report  CED-76-121.  p.  ii  (1976). 
••Leon  S.  Robertson,  Ph.  D.,  Insurance  Institute  for  Highway  Safety,  April.  1  r»7>>.  based 
on  data  from   the  State  of  Maryland,  summarized  In  the  Institute's  Highway  Loss  Reduc- 
tion Statu*  Report,  May  ."»,  1076. 
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The  report's  findings  are  indicated  on  the  chart  below 


CAR  OCCUPANT  FATALITIES  PER  100,000  REGISTERED  CARS 

BY  TYPE  OF  NEW-CAR  SAFETY  REGULATIONS 

P/ARYLAND.  1972-1975 
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Another  analysis,  offered  by  the  Center  l'*>\-  A.uto  Sai  con- 

cluded thai  the  issuance  of  safety  standards  beginning  in  L968  after 
the  passage  of  the  An  has  substantially  reduced  on  the  annua]  ("II 
of  deaths  and  injuries.  According  to  the  Center,  fatality  and  injury 
figures,  had  they  maintained  the  L966  rate,  would  have  been  Par  h; 
than  they  are  today.  The  figures  cited  by  the  Center  are  va  follows:  ,J 

in  1966,  the  death  rate  per  LOO  million  milt's  travelled  was  5.7.  Even  though  only 
a  tew  of  the  original  safety  standards  have  been  updated,  the  death  rate  dropped 
to  4.2  deaths  per  1<H)  million  miles  in  1973.  With  the  Imposition  of  the  55  mph 
Bpeed  limit,  the  fatality  rate  per  loo  million  miles  dropped  n>  .*'.<">  and  3.5  in  1974 
ami  i!>;r.  respectively,  if  tin*  auto  safety  standards  had  not  been  imposed  ami 
the  traffic  (hath  rate  had  remained  at  the  1966  level  of  5.7,  then  in  L973 
74,613  Individuals  would  have  died  in  traffic  crash  s  Instead  of  the  actual  toll 
of  55,511.  The  difference  of  19,102  lives,  along  with  hundreds  of  thousands  of 
serious   injuries   prevented  or  diminished,   Is  directly   attributable   to   safety 

(Standards.**  When  the  effect  of  the  ">  mph  Speed  limit  Is  factored  in.  tlie  sav- 
ings in  lives  goes  up  to  about  :>(>,<  K)0  in  1975. 

Clearly,  vehicle  safety  standards  have  been  a  principal  contributor 

to  the  drop  in  fatalities  and  fatality  rales.11 

A  continuing  decline  in  the  fatality  rate  in  recent  months,  even 
after  the  supply  of  gasoline  recovered  to  the  point  of  encouraging 
travel  and  frequent  neglect  of  the  .">;")  mile  speed  limit,  although  aver- 
age highway  speeds  have  been  lowered,  is  further  evidence  of  the 
effectiveness  of  the  safety  standards.45 

4.  Can  further  .safety  standards  result  hi  greater  reductions  hi 
fatalities? 
Tn  at  least  two  directions  srtfety  standards  might  further  reduce 
highway  fatalities.  Of  the  45,700  traffic  fatalities  in  1574,  between 
30,000  and  35,000  were  drivers  or  passengers.  Improvements  in  oc- 
cupant restraint  alone  can  save  many  such  victims.  I  Jr.  James  B.  ( rreg- 
ory,  former  head  of  XIITSA,  told  the  Subcommittee: 

I  mentioned  that,  in  1974  and  ajrain  in  1975  traffic  fatalities  dropped  by  more 
than  9. CO!)  as  compared  1o  1973.  In  my  view,  only  one  oilier  stop  in  highway 
safety  can  he  expected  to  produce  an  additional  decrease  of  that  magnitude 
within  predictable  time:  either  greatly  increased  use  of  present  and  improving 

•  active"   safety   belt  systems,   or  provision  for  so-called   '"passive"   restraints.48 

The  second  possibility  is  to  reduce  pedestrian  deaths,  amounting 

to  8,300  of  a  total  of  46',G8-i  motor  vehicle  accident  fatalities  in  1974. 
Significantly,  a  recent  study  in  Maryland  of  the  197&-1975  -period 
found  that  vehicle  safety  regulations  have  had  no  apparent  effect  on 

41  The  Center  for  Auto  Safety  is  a  public  interest  auto  safety  advocate  group  based  In 
Washington,  D.C  It  lias  participated  actively  in  NHTSA  rulemaking  since  its  Inception  in 

"From  testimony  of  Clarence  M.  DItlOW,  TIT.  Director.  Center  for  Auto  Safety,  before 
the  Senate  Commerce  Committee.  June  •_".•.  1976.  (In  press). 

eater  safety  of  Interstate  highways  a-  compared  to  other  roa<'s,  according  to 
ter,  cannot  account  for  the  decrease  in  death  rate  since  the  death  rate  on  Enter- 
state   Highways  also  decreased  significantly  from  1966  to  lf)7:;  with   tin-  phase-in  of  ve- 
the  Bafety  standards.  In  addition,  some  23,500  miles  of  the  interstate  Sys- 
tem were  already  completed  in  1966  with  only  an  additional  10,400  miles  being  ad  I 
l!i, .;.  I  Footnote  in  original.  ] 

41  Assigning  precise  credit  is  difficult  if  not  Impossible.  For  instance,  the  vears  107  \  and 
•taw    1   dramatic  drop  of  almosl   10.000  in  fatalities  over  the  previous  years.  While 
tn"  55  -•    •■!   limil   took  effect  in  this  period,  these  were  also  the  first  years  during 

which  the  safety  improvements  mandated  by  the  initial  group  of  safety  standard-  could 
be  touml  m  the  vast  majority  of  cars.  Because  standards  apply  to  new  cars  only,  it  takes 
about  in  years  for  vehicles  containing  the  Improvement  to  replace  those  produced  prior  to 
the  improvement 

"Traffic  fatalities  in  May  1976  dropped  3$  below  May  197.").  It  marked  the  eighth  month 
in  the  last  ten  that  the  fatality  count  fell  below  the  total  for  the  corresponding  month 
of  the  previous  year.  NHTSA  News  Release  44  76,  June  23,  1976.  All  of  these  reductions 
have  occurred  after  the  55  M I'll  limit  took  effect. 

4,5  Bearing 9 j  tupru,  note  IS,  at  p.  410. 
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pedestrian  fatalities.  This  finding  was  predictable  given  the  fact  that 
NIITSA's  pedestrian  standard,  7  years  in  the  works,  is  still  not  on 
the  books.  This  standard  could  eliminate  hood  ornaments  and  other 
sharp  protrusions  from  the  front  ends  of  motor  vehicles. 

A  number  of  other  rulemaking  actions  planned  or  in  progress  at 
NHTSA  also  could  reduce  deaths  and  injuries.47 

Such  savings  in  life  and  property  are  achieved,  moreover,  at  low 
cost  relative  to  the  benefits.  The  total  cost  to  U.S.A.  consumers  per 
passenger  car  for  the  Federal  safety  standards  in  effect  to  date  is 
$250.48 

The  continuing  cost  to  society  of  U.S.A.  automobile  death  and 
injury  has  been  estimated  to  range  from  as  high  as  $45  billion  49  to 
$17  billion  50  annually.  Vehicle  damage,  conservatively  estimated,  adds 
another  $5  billion  yearly.  Even  at  the  conservative  figure  of  $22  bil- 
lion 51  the  result  is  a  staggering  average  of  $2,200  in  losses  per  each 
U.S.  automobile  during  its  lifetime.  If  this  figure  represents  total 
benefits  achievable  by  vehicle  safety  and  cost  savings  countermeasures, 
then  NHTSA  has  wide  latitude  on  the  cost  side  in  issuing  new  stand- 
ards, before  the  total  costs  of  the  standards  begin  to  approach  the  total 
benefits. 

The  pedestrian  protection  standard  (in  NHTSA  terms,  the  "ex- 
terior protrusion"  standard)  is  an  example  of  a  safety  standard  which 
could  actually  cut  vehicle  costs.  Testifying  at  the  confirmation  hear- 
ing for  NHTSA  Administrator  John  Snow,  Clarence  Ditlow,  Di- 
rector of  the  Center  for  Auto  Safety,  stated : 52 

There  is  absolutely  no  utilitarian  purpose  served  by  an  $8.00  hood  ornament 
that  can  spear  an  unsuspecting  child.  Here  in  the  District  of  Columbia,  a  motor- 
cyclist was  recently  awarded  $250,000  for  permanently  crippling  injuries  sus- 
tained when  a  Mercury  veered  into  him  with  a  spear-like  parking  light  com- 
ponent puncturing  his  leg  to  the  bone.53  An  exterior  protrusion  standard  would 
prevent  such  injury  with  possibly  a  cost  savings  to  the  car  buyer. 

5.  Factors  contributing  to  slowdown  in  NIITSA  safety  standards 
program 
The  Subcommittee  explored  the  question  of  NHTSA's  slowdown 
in  issuing  new  standards  during  an  NHTSA  regulatory  reform/over- 
sight hearing  held  on  February  27,  1976.  Though  NHTSA  officials 
testifying  at  the  hearing  did  not  entirely  accept  the  notion  of  a  slow- 
down, they  nonetheless  assisted  the  Subcommittee  in  seeking  possible 
explanations.  Among  those  which  emerged  from  the  discussion  were 
the  following : 

(1)  the  growing  complexity  of  rulemaking  actions54 

*7  See  supra,  note  38.  for  a  listing  of  those  notions. 

*?  Bureau  of  Labor  Statistics  "Report  on  Quality  Changes  for  Passenger  Cars''   (model 
years  1968-1976).  This  total  reflects  a  $23  per  vehicle  reduction  based  on  removal  of  the 
i    Interlock   system   In    107.*)   and   excludes  cost  of  voluntary   safety   improvements 
Introduced  by  manufacturers. 

<°  NIITSA,  "Societal  Costs  of  Motor  Vehicle  Accidents"  Preliminary  Report,  April  1972, 
p.  1. 

150  Economic  and  Science  Planning.  Inc..  (ESP)  Automobile  Collision  Data,  An  Assess- 
ment of  Needs  and  Methods  of  Acquisition,  February  1075,  p.  0. 

o  ThK-  Is  the  sum  of  !?17  billion  in  human  damage  and  $5  billion  In  property  damage. 
From  ESP,  supra,  note  50. 

-  Hearings  before  Senate  Commerce  Committee,  Tune  20.  1070.    (Tn  press.) 

ra  Knivpen  v.  Ford  Motor  Co.  Civil  Action  No.  1725-72  (D.D.C.  1972). 

» NHTSA  Administrator.  James  B.  Gregory  testified  : 

".  .  .  As  you  move  ahead  from  more  or  less  standard  practice  that  may  have  been  in 
effect  in  the  automobile  industry  regarding  safety  in  the  early  days,  toward  the  more  com- 
plex effective  ideas,  you  must  use  a  higher  decree  of  analysis. 

"You  also  get  a  much  higher  decree  of  resistance.  The  communications  with  the  public 
and  Increasing  their  safety  awareness  becomes  more  difficult. 

"So  you  are  Indeed  climbing  up  a  mountain  in  many  ways  In  this  complexity.  .  .  . 
Hearings,  supra,  note  18,  at  p.  434. 


173 

(2)  the  n;uro\.  I  publi  niK-mai. 

actions  55 

(;;)  increasing  resistance  from  Lndustn 
l  Lqvo1v(  :i"(l  1>!  iHty 

and  the  need  for  additional  economic  analysis  prior  to 

standard-  :,: 

(5)  political  interference  in  XHTSA  rulemaking  by  the  W 
House  Domestic  Council,  the  Office  of  Management  and  Budget, 
and  others. 
The  first  three  factors  were  recognized  by  the  Subcom- 

mittee Chairman  John  E.  Moss  in  his  opening  statement  ' '  as  aff< 

■■•[  regulal  ions. 
The  other  I  rs,  both  involving  gov(  rnmeni  groups  outside  of 

NHTSA,  are  the  subject  oi  the  two  immediately  following  case  si  udies. 
Both  are  serious  problems  which  the  Subcommittee  believes  are  a] 
priate  for  future  Congressional  action. 

(a)  There  is  good  evidence  that  NHTSA  safety  standards  save  lives 
and  reduce  injuries  to  a  and  substantial  degree. 

(b)  Further  safety  standards,  if  issued  by  NUTS  A,  including  the 
upgrading  of  several  existing  standards,  could  materially  reduce  the 
number  of  deaths  or  injuries  further  without  excessively  raising 
co^ts. 

(r)  Despite  a  clear  mandate  from  Congress  to  continue  issuing 
standards,  and  the  knowledge  that  further  standards  can  lower  fatal- 
ity and  injury  rates,  NHTSA  has  issued  few  standards  since  1! 

(d)  xV  number  of  factors  have  combined  to  slow  XHTSA  rulemak- 
ing. Although  several  of  these  factors  seem  inevitable,  those  involving 
political  interference  from  the  Council  on  Wage  and  Price  Stability 
and  others  may  be  susceptible  to  correction. 

B.  THE  USE  OF  BENEFIT/COST  ANALYSIS  IX  NHTSA  RULEMAKING 

1.  Introduction 

Benefit/cost  analysis  may  be  prospective  or  after  the  fact.  Prospec- 
tively, it  weighs  expected  benefits  against  expected  costs,  usually  in 
dollars.61 

As  applied  to  individual  regulations  or  to  regulatory  programs,  a 
benefit-to-cost  ratio  of  greater  than  one  is  considered  "positive."  If 


65  On  this  aspect,  Dr.  Gregory  stated  : 

".   .   .  As  regulators,  and  particularly  I  think  In  this  field  that  affects  so  many  people 
directly,  you  have  tendency  to  be  criticized  by  the  majority  on  almost  any  •'■ 
make.  I  have  said  many  times  in  interviews  that  in  a  regulatory  area  such  a«  ours  there 
is  do  5195   majority.  As  a  matter  of  fact,  if  I  gel  i-:  ler  it  a  landslde."  Hearings, 

supra,  note  IS.  pp.  432-433. 

M  See  Gregory  testimony,  supra,  note  54. 

m  8  n  Hi  artngs,  supra,  note  1Q.  pp.  447-4." g. 

68  See.  e.sr..  discussion  of  the  White  House  ro'.e  in  the  ignition  interlock  rulemaking, 
Hear  inns,  supra,  note  13.  p.  467. 

»  The  Chairman  stated  : 

"This  Subcommittee  acknowledpes  that  NHTSA  has  entered  a  phase  in  i t«=  h\<' 
■which    achieving    further    significant    safety    trains    depends    on    carrying    through    wirh    a 
number  of  rulemaking  actions  that  will  mean  greater  impositions  on  the  Industry,  and  will 
require  vastly  rreater  amounts  of  technical  preparation  and  political  courage  on  t: 
of  NHTSA,*'  Hcnrinos,  supra,  note  1<*.  at  pp.  412-41.?. 

•NHT8A,  unfortunately.  hn  =  discontinued  its  practice  of  updating  verlodlc.illv  Its 
"Program  Plan  for  Motor  Vehicle  Safety  Standards."  last  Issued  in  October,  1071.  This 
plan  was  a  roadmap  and  schedule  for  new  and  upgraded  stand.ir 

01  This  study  uses  the  phrase  "hem-fir  'cost  analysis'1  because  the  ratio  of  benefits  to  costs 
is  one  in  which  benefits  is  placed  in  the  numerator  and  costs  In  the  denominator.  The  term 
"cost-benefit  analysis"   Is  frequently  used  to  indicate  the  same  exercise. 
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the  ratio  is  less  than  one,  the  benefits  are  assumed  to  be  not  worth  the 
cost.  Benefit/cost  analysis  is  most  acceptable  when  benefits  and  costs 
are  easily  expressed  in  dollar  values :  e.g.,  a  project  to  construct  a  dam. 

In  applying  benefit/cost  analysis  to  health  and  safety  regulation, 
the  benefits  consist  of  avoiding  fatalities  and  reducing  the  number  and 
severity  of  injuries.  Here,  no  one  method  of  putting  a  value  on  life  or 
injury  commands  wide  agreement.02  Even  if  a  value  for  a  human  life 
could  be  agreed  upon,  the  agency  cannot  estimate  with  confidence  how 
many  lives  will  be  saved  by  a  particular  regulation.03 

Benefit/cost  analysis  has  been  advocated  by  those  who  seek  a  cut- 
back in  Federal  regulations.  While  it  is  rarely  argued  that  a  benefit/ 
cost  analysis  should  control  a  rulemaking  decision,  the  Council  on 
Wage  and  Price  Stability  and  others  urge  that,  at  a  minimum,  a  bene- 
fit/cost analysis  or  economic  impact  analysis  should  be  performed  in- 
preparing  any  major  regulatory  decision,  so  that  the  results  may  be 
taken  into  account. 

Benefit/cost  analysis  is  least  defensible  as  a  prerequisite  to  health 
and  safety  rulemaking,  where  benefits  are  difficult  to  quantify.  Its  ad- 
vocacy by  executive  bureaus  is  improper  when  Congress,  explicitly  or 
implicitly,  has  stated  that  benefit/cost  analysis  should  not  be  required 
before  issuing  a  regulation.  Both  of  these  situations  arise  in  circum- 
stances described  below. 

2.  Bid  Congress  intend  benefit/ cost  analysis  to  be  a  prerequisite  to 
issuing  motor  vehicle  safety  standards? 

On  the  question  of  benefit/cost  analysis,  the  language  of  Congress 
when  it  passed  the  legislation  establishing  the  vehicle  safety  program 
is  instructive.  The  National  Traffic  and  Motor  Vehicle  Safety  Act 
of  1966  sets  forth  explicitly  the  criteria  to  be  considered  in  issuing 
motor  vehicle  safety  standards : 

"Each  such  Federal  motor  vehicle  safety  standard  shall  be  practi- 
cable, shall  meet  the  need  for  motor  vehicle  safety,  and  shall  be  stated 
in  objective  terms."  °4 

In  addition, 

"In  prescribing  standards  under  this  section,  the  Secretary  shall 
consider  whether  any  such  proposed  standard  is  reasonable,  practicable 
and  appropriate  for  the  particular  type  of  motor  vehicle  or  item  of 
motor  vehicle  equipment  for  which  it  is  prescribed."  65 

This  language  does  not  expressly  refer  either  to  economic  or  to  bene- 

88  Different  methods  which  economists  have  used  in  assigning  a  value  to  human  lifo  arc 
briefly  summarized  in  O'Xeill  and  Kellev.  "Costs.  Benefits,  Effectiveness  and  Safetv  :  Set- 
ting the  Record  Straight"  Society  of  Automotive  Engineers,  No.  7-I09SS.  1974.  p.  2.  XTTTSA 
itself  has  used  the  figure  «:200.000  as  the  avera.ee  cost  of  a  fatality.  The  derivation  of  this 
figure  is  explained  in  "Societal  Costs  of  Motor  Vehicle  Accidents."  An  XIITSA  Preliminary 
Report.  April.  1072.  pp.  3-4.  Critics  of  X11TSA  generally  cite  lover  figures.  Sec.  e.g..  the 
figure  of  $1  -10.000  in  Office  of  Science  and  Technology.  "Cumulative  Regulatory  Effects  on 
the  Cost  Of  Automobile  Transportation  (RECAT),"  February  28,  1972,  Appendix  Ii-A, 
p.  2. 

m  XlTTSA's  problems  in  predicting  how  many  lives  if  c;m  save  with  a  given  action  are 
not  as  insurmountable  as  those  of  agencies  dealing  with  health  hazards  such  as  cancer, 
where  the  effects  of  a  toxic  substance,  for  Instance,  which  is  suspected  of  causing  cancer, 
may  not  be  known  with  any  degree  of  certainty  for  20  years.  [See  Chapters  -1  and  15  for 
further  exploration  of  this  auestion]  XlTTSA's  problems  of  prediction  crow  out  of  diffi- 
culties in  accident  investigation  and  reporting:  Learning  what  Injured  or  killed  a  person. 
how  fa^t  the  vehicle  was  traveling,  how  severe  the  crash  was.  whether  it  was  a  single  or 
mnltinle  impact,  etc. 

w  1"  TT.S.C  ]392(a). 

«  13  U.S.C.  1392(f)(3). 
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analysis.  However,  the  House  Report  explains  this 

in  part  OS  follow  -  : 

In  establishing  Btandardfl   the  rm   to   the 

that  the  standard  be  practicable.  This  would  re  i  of  all  rel 

rs  Including  technological  ability  t<>  achieve  the  goal  of  a  pan  adard 

as  well  as  consideration  oi  :tor& 

Similarly,  the  Senate  report  thai 

e  Committee  recognizes  .  .  .  that  tl  tary  will  necessarily 

der  reasonableness  of  cost,  feasibility,  and  adequate  lead  tim 
What  is  significant  about  this  language  is  its  cautious  approac 

omic  factors.  Althoug  factors  were  to  1  lered 

mdards,  there  is  no  suggestion  that  costs  be  controlling: 
The  legislative  history  stops  well  short  of  indicating  that  I 
intended  to  require  a  benei  analysis  before  a  standard  was  issued. 

To  the  contrary,  the  House  of  Representatives  explicitly  rejected  an 
opportunity  to  require  a  comparison  of  benefits  and  costs  it)  deter- 
mining whether  to  issue  vehicle  safety  standards.  T  ction  oc- 
curred in  the  .i  considering  amendments  to  H.R.  13228.  Among 
the  amendments  offered  was  one  by  the  Automobile  Manut 

iation  which  would  have  required  the  Secretary  to  include  in 
each  proposed  safety  standard  a  finding  of  fact  with  resp<  ct  to  whether 
the  standard  embodied  "feasible  devices  and  techniques  that  are  avail- 
able or  can  be  made  available  in  a  reasonable  time  and  at  costs  Corn- 
ell the  benefit  to  be  achi  ved."68  (emphasis  added)  De- 
spite lobbying,  this  language  was  not  adopted.  The  U.S.  Court  of 
Appeals  for  the  nth  Circuit  addressed  this  issue  in  deciding  the  Chrys- 
ler i  passive  restraint)  case  in  1972.  and  stated: 

Xone  of  these  specific   restraints   sought   by   the  Automobile   Manufacturers 
iation  was  adopted,  and  we  mast  decline  to  write  into  the  Act  the  very 
•  suggestions  which  the  Congress  declined  to  write  into  the  Act.88 

In  short,  the  Congress  created  a  regulatory  authority  for  the  S< 
tary  of  Transportation  granting  a  wide  range  of  discretion,  in  which, 
in  the  words  of  the  Senate  report, 
'\ . .  safety  shall  be  the  overriding  con.-idcration  . . ."  70 
Thus  the,  Secretary,   in   issuing  standard-,  is  left   to  cxeivi.-e  Ids 
judgment  in  the  application  of  a  broad  calculus  of  sa  fety  benefits,  with 
a  built-in  bias  toward  standards  which  meet  the  need  for  motor  vehicle 
ty. 

HTJS  ' '         of  benefit  \alysU 

The  initial  Federal  motor  vehicle  safety  standard-,  20  of  which 
were  issued  from  1967  to  1900,  raised  relatively  few  cost  questions. 
This  is  because  most  of  the  initial  standards  were  based  on  prior 
Government  Services  Administration  standard-  for  the  purchase  of 
government  vehicles  and  thus  incorporated  existing  industry  practices. 

"*  Hnnpp  Report,  supra,  note  5.  p.  16. 
Report,  guDraj  note  2.  n.  0. 
**  Hcnrinas   hefnre   the   f'ommittec  o»    Interstate   and   Fnreinn    Commerce,   U.8.    House  of 
Rep.,  R9th   Conn'.,  2d  $€■«■«..  on  H.R.   1SS18,  -'Part  2,  Traffic  Safetv."  p.   1203    (1966). 

™Chri/sler  Corporation  v.   Department  of  Transportation,  472  F.  2<1  050,  072    (0th  Cir. 

.ate  Report,  supra,  note  2,  p.  0. 
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Only  five  of  the  initial  standards  required  anything  more  than  mino: 
changes  in  the  vehicle.71 

The  Agency  has  occasionally  supported  rulemaking  decisions  witl 
reference  to  benefit/cost  ratios.  For  example,  NHTSA  in  interview; 
with  Subcommittee  staff  cited  its  abandonment  of  rulemaking  fo: 
truck  rear  underride  guards  on  the  basis  that  predicted  costs  far  out 
weighed  benefits.72  Questions  of  cost  became  a  major  issue  with  tin 
proposal  of  passive  restraint  requirements  in  Standard  208  and  witl 
Standard  121  (truck  air  brakes). 

Two  recent  development  are  leading  NHTSA  to  increase  its  use  o 
benefit/cost  analysis.  The  first  is  the  recent  activity  of  the  Council  oi 
Wage  and  Price  Stability  in  Federal  rulemaking.  The  Council  has  i 
Congressionally-mandated  mission  to  assess  the  inflationary  effect  o 
proposed  Federal  rulemaking  actions.73  On  the  strength  of  Executive 
Order  11821  and  OMB  Circular  A-107,74  which  require  that  Federa 
proposals  carry  statements  about  their  effect  on  prices,  the  Council  ha 
extended  this  mandate  to  press  for  benefit/cost  assessments  of  Federa 
proposals  it  selects  for  close  scrutiny.75  The  Council  has  been  reiativel; 
active  in  NHTSA  rulemaking,  urging  in  several  proceedings  post 
ponement  or  abandonment  of  proposed  rules  until  economic  analysi 

71  Ileffron.  Federal  Consumer  Safety  Legislation,  a  Special  Report  prepared  for  the  Nl 
tional  Commission  on  Product  Safety,  pp.  56-59,  (1970).  Heffron  rates  the  early  standard 
according  to  their  "extent  [of]  vehicle  changes  required  considering  gross  vehicle  pormlatlo 
in  current  production,  including  domestic  and  foreign  manufacturers,"  in  the  followin 
categories:  "None"  (2  standards)  "Not  Significant"  (19  standards),  "Minor  Slgnificanc 
(8  standards)  and  "Moderate  Significance"  (5  standards).  He  acknowledges  that  the  stand 
ard  rating  process  is  inexact  but  his  principal  point  remains  valid  :  none  of  the  ini tic 
standards  or  early  revised  standards  required  changes  of  major  significance  in  the  vehicle 
being  produced. 

73  Staff  interview  of  Robert  Carter,  Associate  Administrator  for  Motor  Vehicle  Pre 
grams,  NHTSA,  February  24,  1976.  Carter  took  personal  credit  for  this  action,  which  h 
said  was  the  agency's  first  decision  based  primarily  on  benefit/cost  analysis.  See  36  Fee 
Reg.  11750  (June  18,  1971)  The  action  was  a  part  of  a  review  of  all  standards  then  beln 
proposed  by  NHTSA.  The  review  resulted  In  eliminating  22  lesser  known  proposals.  3 
Fed.  Reg.  1120  (Jan.  25,  1972).  Carter  said  that  since  then,  NHTSA  has  been  using  benefit 
cost  studies  but  in  a  limited  way. 

73  Public  Law  93-387,  12  U.S.C.  1904,  (enacted  August  24,  1974)  establishes  the  Coui 
ell  and  directs  it — among  other  tasks — to  : 

"review  and  appraise  the  various  programs,  policies,  and  activities  of  the  depar 
ments  and  agencies  of  the  United  States  for  the  purpose  of  determining  the  extent  t 
which  those  programs  and  activities  are  contributing  to  inflation." 
The  Council  on  Wage  and  Price  Stability  Act  Amendments  of  1975,  Public  Law  94—75 
12  U.S.C.   1904,    (enacted  August  9,   1975),  expressly  authorizes  the  Council  to: 

"intervene  and  otherwise  participate  on  its  own  behalf  in  rulemaking,  ratemakinj 

licensing  and  other  proceedings  before  any  of  the  departments  and  agencies  of  th 

United  States,  in  order  to  present  its  views  as  to  the  inflationary  impact  that  niigh 

result  from  the  possible  outcomes  of  such  proceedings." 

T*  Executive  Order  11821,  signed  by  President  Ford  on  November  27,  1974,  (39  Fed.  Rej 

41501)   orders  the  preparation  of  inflationary  impact  statements  for  all  "major  proposal 

for  legislation,  and  for  the  promulgation  of  regulations  or  rules  by  any  executive  branc 

agency  .  .  ." 

Office  of  Management  and  Budget  Circular  A-107,  dated  Jan.  28.  1975.  implements  th 
Executive  Order,  and  orders  each  agency  to  develop  procedures  for  the  evaluation  of  sue 
major  proposals.  It  states  : 

"The  evaluation  should  include,  where  applicable,  .  .  . 

"(2)  a  comparison  of  the  benefits  to  be  derived  from  the  proposed  action  with  est 
mated  costs  and  inflationarv  Impacts.  These  benefits  should  be  quantified  to  the  e3 
tent  practical  .  .  ."    OMB  Circular  A-107.  p.  2. 
TOThe   Subcommittee's  Hearings  on   NHTSA  addressed   this  extension  of  authority  a 
follows  * 

Mr.  Moss.  As  one  of  the  authors  of  the  basic  legislation  it  Is  my  recollection  tha 
this  committee  rejected  economic  impact  analysis  as  being  a  prerequisite  for  th 
promulgation  of  regulations,  and  any  effort  by  the  Cost  of  Living  Council  or  th 
Council  on  Wage  and  Price  Stability  to  impose  such  a  requirement  Is  violative  of  th 
law  as  cleirly  as  anvthincr  could  ever  be. 

I  would  say  to  them  that  if  evidence  persists  that  they  are  tryine  to  do  so,  I  wl 

summon  them  before  this  committee  and  have  them  put  on  the  public  record  exactl 

where  they  derive  their  authority.  „     .  , 

Mr   Gregory.  Mr.  Chairman,  I  respectfully  say  that  T  also  have  to  operate  und( 

Executive  Order  11821  from  the  President,  on  analyzing  the  inflationarv  impact. 

Mr.  Moss.  Doctor.  Executive  orders  do  not  supersede  statutory  law.  Nor  does  thl 
Member  ever  intend  to  suffer  that  to  happen.  Hearings,  Supra,  n.  18,  at  p.  448-449. 


demonstrates  thai  benefits  will  exceed  With  the  imprimatur  of 

the  Executive  Office  of  the  Pr  ssidenl  on  Lta  "requests",  f!i«i  Council  has 
been    quite  ful    in    interjecting    its    views    in    rulemaking 

proceedings. 

The  second  development  is  a  set  of  three  so-called  regulatory  re- 
form policies  issued  by  Secretary  of  Transportation  William  T.  Cole- 
man, Jr.,  on  April  13,  1976."  The  firs!  requires  an  evaluation  of  the 
Sosts,  benefits,  and  other  effects,  quantified  to  the  extent  possible,  for 
all  DOT  rulemaking  actions  prior  to  their  issuance  either  in  proposed 
or  final  form.  The  a  «ond  requires  that  Departmental  elements  such  as 
pTHTSA  inform  the  Secretary  with  memoranda  on  regulations  which 
are  potentially  costly  or  controversial  at  least  30  days  prior  to  their 
proposed  publication.  The  third  reflects  the  beginnings  of  a  Depart- 
mental process  for  evaluating  regulations  already  in  place. 

On  May  17.  1976,  Subcommittee  Chairman  Moss  asked  Secretary 
Coleman  whether  the  new  policies,  which  were  effective  on  May  1. 
P.'7»-.  exhibited  sufficient  sensitivity  to  the  statutory  criteria  governing 
the  issuance  of  Federal  motor  vehicle  safety  standards.  lie  wrote: 

This  Subcommittee,  which  has  been  assigned  oversight  responsibility  for  the 
National  Highway  Traffic  Safety  Administration,  is  concerned  with  the  impact 
of  these  now  policies  on  NHTSA'b  program  of  Federal  Motor  Vehicle  Safety 

Standards.  In  particular,  we  wish  to  assess  the  conformance  of  these  policies 
with  the  statutory  criteria  for  rulemaking  set  forth  in  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  I960. 

The  Secretary  has  agreed  to  share  with  the  Subcommittee  the  docu- 
ment- dves  under  this  new  policy,  to  enable  the  Subcommittee  to 
monitor  the  Secretary's  application  of  the  statutory  criteria  to  rule- 
making decisions  the  Department  has  reached. 

4.  Limitations  on  the  utility  of  benefit/ cost  analysis  in  NHTSA  rule- 
making 
NHTSA  Administrator,  John  Snow,  sworn  in  by  Secretary  Cole- 
man on  July  8,  1976,  ottered  his  own  view  of  the  role  of  benefit/cost 
analysis  in  NHTSA  rulemaking  in  questioning  prior  to  his  Senate 
confirmation : :b 

Benefit/cost  analysis  is  no  substitute  for  good  judgment  hut  it  can  help  to 
inlorm  good  judgment. 

The  experience  of  XHTSA  itself  is  perhaps  the  best  indication  of 
the  limitations  of  the  use  of  benefit/cost  analysis.  Our  study  has  led 
to  the  following  observations. 

{a)  Factors  other  than  benefit/cost  comjyarisons  sometimes  are  given 
more  ic  eight  by  Congress  and  NHTSA 

Even  where  benefit/cost  assessments  are  available,  they  may  be 
ignored  altogether  in  reaching  decisions.  Because  of  public  policy  con- 

w  In  addition  to  the  Council's  ongoing  participation  In  passive  restraints  rulemaking 
(FMVSS  208)  and  the  issuance  of  the  truck  air  brakes  standards  (FMVSS  121),  the  Coun- 
cil has  also  submitted  written  comments  on  Standard  105-75,  Hj'draullc  Brake  Systems 
(February  11.  1975)  ;  Docket  75-25  Notice  1.  Cost  Information  Reporting,  (November  26, 
1975'  :  and  Uniform  Tire  Quality  Grading,  (June  9,  1975).  The  Council's  input  in  these 
proceedings  is  consistently  along  the  lines  of  the  following  example  : 

"The  Council  on  Wage  and  Price  Stability  makes  the  same  request  with  regard  to 
Standard  105-75  that  it  did  with  respect  to  Standard  121 — that  the  implementation  of 
the  standard  be  indefinitely  delayed  pending  a  detailed,  formal  evaluation  of  its  economic 
impact."  (Comments  of  February  11.  1975,  p.  3.) 

77  41  Fed.  Reg.  16200  (April  16.  1976). 

*■  Snow  response  to  question  5b  of  questions  put  to  him  by  the  Senate  Commerce  Com- 
m;tu>e  prior  to  his  confirmation  hearing  on  June  29,  1976. 
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si  derations,  schoolbus  standards  were  issued  even  though  measurabl 
benefits  may  not  exceed  known  cost.79  In  another  instance,  NHTSi 
was  directed  to  abandon  safety  standards  whose  observable  benefil 
were  significant:  the  ignition  interlock  system  produced  substantia 
measurable  results  in  increased  belt  usage  and  in  corresponding  redu< 
tions  in  death  and  injury,  but  was  repealed  in  response  to  public  pn 
test.80  In  both  cases,  Congress  acted  without  regard  to  the  NHTSA 
benefit/cost  analysis.  The  Congress  ordered  NHTSA  to  issue  a  spec 
tied  group  of  schoolbus  standards,  even  though  NHTSA,  up  to  the  till 
of  the  passage  of  the  1974  Motor  Vehicle  and  Schoolbus  Safet 
Amendments,  had  cited  the  low  number  of  deaths  and  injuries  t 
students  riding  buses  as  a  basis  for  refusing  to  issue  these  standard-. 
Opponents  of  the  ignition  interlock  standard  cited  alleged  public  dii 
satisfaction,  which  they  deemed  to  be  more  important  than  its  positiv 
benefit/cost  ratio.82 

The  threat  of  popular  protest  led  NHTSA  not  to  press  at  least  on 
standard,  despite  the  prospect  for  positive  benefits.  This  was  th 
proposal  to  limit  the  speed  achievable  by  motor  vehicles,  on  the  as 
sumption  supported  by  the  effects  of  the  national  55  mile  per  hoi] 
limit,  that  effective  limits  on  speed  will  reduce  the  number  of  fatal: 
ties.  The  mere  whisper  of  this  proposal  by  NHTSA  in  1970  precip: 
tated  a  flood  of  hostile  mail.83 

Occasionally,  NHTSA  fails  to  issue  a  standard  with  the  prospec 
of  high  benefits  because  of  difficulties  in  shaping  the  rule.  Such  dii 
Acuities  have  prevented  NHTSA  from  issuing  a  pedestrian  prote( 
tion  standard ;  i.e.,  the  agency  said  it  could  not  devise  a  suitable  tes 
which  would  enable  manufacturers  to  determine  whether  vehicle 
met  the  standard.84 


79  In  a  1974  Notice  of  Proposed  Rulemaking  for  school  bus  crashworthiness,  issue 
prior  to  Congressional  action  mandating  schoolbus  standards.  NHTSA  stated  that  il 
"has  conducted  convention  cost-benefit  studies  on  schoolbus  safety,  but  the  normi 
valuation  techniques  evidently  do  not  adequately  reflect  general  public  opinion  on  the  in 
portance  of  protecting  children  from  death  or  injury.  It  is  obvious  from  voluminous  ma 
and  Congressional  interest  that  society  places  a  much  higher  value  on  the  safety  of  u 
children  than  a  conventional  cost-benefit  analysis  would  indicate."  (emphasis  added.)  3 
Fed.  Reg.  27585  (July  30,  1974). 

8«15  U.S.O.   1410b. 

81  In  a  letter  dated  July  9,  1975,  to  Members  of  the  House,  Chairman  Harley  O.  Staj 
gers   of   the  Committee   on   Interstate   and   Foreign   Commerce  explained  : 

"The  Congress  believed  it  necessary  to  make  specific  requirements  for  school  bus  safet; 
due  to  years  of  delay  by  DOT  in  issuing  such  standards.  This  delay  was  partially  due  t 
DOT'S  belief  that  additional  schoolbus  standards  were  not  justified  on  a  cost-benefit  basis 
however,  the  Congress  concluded  that  the  safety  of  school  children  is  a  concern  whic 
overrides  purely  economic  considerations." 

A  serious  crash  occurred  on  May  21,  1976.  in  Martinez.  California  when  the  brakes  fail* 
on  a  schoolbus  carrying  52  students.  The  bus  flipped  over  a  guard  rail  and  fell  20  fee 
Twenty-nine  died  and  23  were  injured.  See  NIITSA's  Preliminary  Report.  Multidisciplinai 
Accident  Investigation,  June,  1976.  This  crash  highlights  the  potential  for  a  large  numbi 
of  deaths  and  injuries  that  can  occur  in  a  single  schoolbus  crash.  This  potential  is  a 
added  factor  in  confirming  the  need  for  improved  schoolbus  safety  standards. 

P2  The  actual  number  of  citizen  letters  to  NHTSA  complaining  about  the  interlock  di 
not  indicate  widespread  dissatisfaction.  However,  opponents  made  much  of  the  probleir 
associated  with  its  use  (need  to  buckle  up  groceries  placed  on  the  passenger  side  fror. 
seat,  etc.)  and  orevailed  in  the  Congress. 

raThe  idea  was  first  proposed  as  an  advance  notice  in  1067.  32  Fed.  Reg.  14280  (Tssue 
October  11,  1967).  On  November  23.  1970  NHTSA  issued  a  revised  proposal,  indicating  a 
October  1,  1972  effective  date.  35  Fed.  Reg.  1S295.  The  proposal  has  remained  dorman 
ever  since. 

Hi  This  was  the  rationale  frequently  provided  bv  NHTSA  Administrator  Douglas  Tom 
(1971—1973).  More  recently,  the  Department  of  Transportation  has  stated  a  further  re.' 
son  for  holding  off  on  the  standard  : 

"The  NHTSA  is  holding  in  abeyance  its  rulemaking  on  exterior  protrusion  protectio 
until  basic  research  is  more  advanced  on  the  fundamental  problems  of  pedestrian  im'urif 
and  deaths  from  motor  vehicles.  Because  the  accident  data  indicate  that  the  vast  majorit 
of  injuries  caused  by  motor  vehicle  impact  into  pedestrians  are  'blunt  trauma.'  the  a  gene 
considers  that  the  most  reasonable  rulemaking  action  would  address  the  'hostility'  c 
the  vehicle  bodv  ns  a  whole  and  not  establish  arbitrary  limits  on  sharp  protrusions  in  th 
interim.  The  NHTSA  is  planning  to  issue  a  proposal  for  general  pedestrian  protection  i 
1979."  Letter  to  Hon.  John  E.  Moss  from  Secretary  of  Transportation  William  T.  Colemai 
Jr.,   March   1,   1976.   Printed   in  Hearings,   supra   note  38,   p.   482-483. 
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In  short,  benefit  cost  calculations,  if  pei  :.  frequently  play  no 

part  in  determining  NHTS  A  decisions. 

I    (/>)v///>  A  ficulties  performing  oen 

°1  Data  for  the  cost  side  of  the  benefit  'cost  ledger  have  been  elu 

jsf  e  g    NHTSA's  proposed  pa  sive  n  rule,  with  cost  esti- 

mates ranging  Erom  $31  I  program  which  calls  for  / n  r- 

formanee  standards  (e.g.,  p  al!  not  be  injured  when  struck 

by  vehicles  travelling  1  rather  than  design  standards 

(e.g.,  cars  are  n  itted  to  have  hood  ornaments)  leaves  the  choice 

of  the  specific  mean?  of  meetinga  standard  to  the  manufacturers.  This 
is  as  it  should  be.  However,  a  performance  standard  leaves  NHTSA 
with  the  task  of  estimating  costs  for  designs  that  are  hypothetical;  it 
cannot  know  exactly  how  much  a  standard  will  cost  until  after  it 
is  applied;  i.e.,  until  ir  learns  how  manufacturers  choose  to  meet  a 
standard.  Costs  are  a  problem  also  because  of  the  unwillingness  of 
manufacturers  to  impart  basic  cost  information.  Suppliers  of  auto 
components  also  dislike  to  reveal  their  costs  lest  they  alienate  the  auto- 
mobile manufacturers.  For  this  reason,  the  Congress  granted  NHTSA 
express  authority  in  1974  to  obtain  cost  data  from  manufacturers 
whenever  thev  object  to  a  standard  on  the  basis  of  the  expense.87  Up  to 
August  197C>;  NHTSA  failed  to  use  this  authority.  This  could  be 
because  supply  cost  data  are  useless  unless  the  various  components  of 
costs  are  separated  and  the  basis  for  each  made  clear.  Cost  data  rarely 
come  in  this  form.  While  NHTSA  can  require  manufacturers  to  fur- 
nish cost  data  in  useful  form,  it  has  not  yet  issued  such  a  regulation.88 

ii.  The  benefits  side  of  the  ledger,  as  suggested  above,  presents  almost 
insuperable  difficulties.  Agreement  on  an  approach  to  valuing  human 
life  is  unlikely  because  the  effort  involves  subjective  judgments.  Even 
if  participants  in  evaluation  recognize  that  it  is  not  life  itself  or  injury 
that  they  are  appraising  but  only  the  amount  of  money  society  is  will- 
ing to  pay  to  avoid  a  serious  injury  or  fatality,  little  basis  exists  for 
agreement. 

Hi.  Projecting  benefits  and  costs  of  a  proposed  countermeasure  for  a 
span  of  years  presents  other  difficulties  even  if  an  estimate  of  initial 
benefits  and  costs  is  agreed  upon.  NHTSA's  projections  are  uncertain 
because  long-term  data  are  lacking.  Although  cost  estimates  for  the 
ignition  interlock  system,  when  initially  introduced,  were  in  the  $40 
to  $50  range,  a  savings  to  consumers  of  only  $23  resulted  from  its 
elimination  a  year  and  half  later.89  XHTSArs  current  effort  to  learn 
from  the  manufacturers  how  many  dollars  they  could  save  by  eliminat- 
ing the  hardware  that  is  today  required  by  standards  which  went  into 

86  Cost  of  the  "passive  belt"  system  available  as  an  option  In  the  1976  Volkswagen 
Rabbit.  (In  practice,  the  option  is  available  only  as  a  part  of  a  "custom  package"  costing 
more  than  this  amount.) 

58  Cost-estimate  of  Toyota  passive  restraint  system  (including  a  lap  belt),  offered  by 
Tovota  at  Department  of  Transportation  Public  Meeting,  August  3,  1976. 

«  Public  Law  93-41)2.  Section  105  :  15  U.S.C.  1402. 

88  NHTSA  Issued  a  proposed  regulation  on  cost  information  reporting  to  implement  this 
provision  of  the  1974  Amendments.  40  Fed.  Reg.  4236."  (Sept.  12.  1975). 

The  Council  on  Wage  and  Price  Stability  then  filed  comments  on  November  26.  1975, 
suggesting  that  NHTSA's  requirement  to  obtain  cost  information  from  the  manufacturers 
micrht  be  amended,  ironically,  so  as  not  to  impose  additional  costs  on  the  automakers. 

89  The  average  additional  cost  increase  brought  about  bv  the  Interlock  requirement,  ac- 
cording to  NHTSA.  was  ?46.so.  See  Hearings,  supra,  note  18,  p.  454.  The  reduction  of  $23 
is  from  U.S.  Department  of  Labor.  Bureau  of  Labor  Statistics,  telephone  conversation 
with  Subcommittee  staff,  August  26,  1976. 
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1  LO  years  ago  may  yield  some  interesting  information  with  respect 
to  long-term  costs  of  safety  standards.90  Projection  of  benefits  en- 
counters similar  problems,  illustrated  by  disparities  among  the  predic- 
tions of  lives  potentially  saved  by  a  passive  restraint  standard.  Esti- 
mates contained  in  NIITSA's  rulemaking  docket  as  of  May  1975  for 
net  lives  saved   (that  is,  lives  saved  if  all  cars  were  equipped  with 

ive  restraints,  less  lives  saved  by  safety  belts,  assuming  realistic 
rates  of  usage)  were  as  follows: <J1 

GM . 2,  700 

Economics  and  Science  Planning 3,  000 

Ford 3,  600 

NHTSA 8,  900 

De  Lorean  Corp 19,  000 

The  diversity  in  these  estimates  demonstrates  why  benefit/cost 
studies  degenerate  into  arguments  when  they  are  applied.  The  most 
significant  factor  in  evaluating  a  bene  (it/cost  study  is  the  name  of  the 
sponsor.92  Benefit/cost  studies  generally  are  formulated  after  basic 
positions  on  an  issue  are  taken  by  the  respective  parties.  The  results  of 
competing  studies  predictably  reflect  the  respective  positions  of  the 
parties  on  the  issue. 

(c)  Demand  for  benefit/cost  analysis  as  political  opposition  to  a 
proposal 

\Ye  are  especially  distressed  by  the  demands  for  improved  and  more 
extensive  benefit/cost  studies  voiced  with  increasing  intensity  by 
groups  such  as  the  Council  on  Wage  and  Price  Stability,  despite  the 
weakness  of  the  data.  The  Council  beats  the  benefit/cost  drum  loudly. 
Although  much  of  the  Council's  participation  is  in  the  open,  in  the 
form  of  comments  to  rulemaking  dockets  and  presentations  at  public 
meetings,  the  Council  operates  most  effectively  behind  the  scenes,  co- 
ordinating closely  with  the  Domestic  Council  in  the  White  House  and 
resorting  to  off-the- record  telephone  communications  and  confidential 
memoranda  extensively. 

An  example  is  the  following  memorandum : 

The  White  House, 
Washington,  January  17,  1075. 

Administratively  confidential 

Memorandum  for:  John  Barnum. 
From :  Mike  Duval. 

Subject :  Truck  brake  regulations  (MVSS  121). 
I  was  very  disturbed  to  see  a  copy  of  Jim  Blum's  letter  to  Jim  Gregory. 
I  discussed  this  matter  with  Secretary  Brinegar  by  telephone  in  great  detail 
prior  to  making  my  report  to  the  President.  We  went  into  further  detail  on  his 
memorandum  to  the  President  on  the  final  rule  in  which  he  stated  : 

The  Council  on  Wage  and  Price  Stability  initially  asked  that  the  rule  be 

delayed,  but  after  a  staff  review  of  the  situation  it  is  now  agreed  that  it  is 

proper  to  proceed,  with  careful  monitoring  of  the  costs  and  benefits. 

In  approving  Secretary  Brinegar's  recommendation,  the  President  understood 

that  DOT  would  comply  with  the  Council  on  Wage  and  Price  Stability  position 

which   was :   a   continuing  study   was   underway,   aimed  at  getting  immediate 

90  This  review  Is  not  yet  complete.  The  prohlem  is  discussed  by  former  NIITSA  Adminis- 
trator Gregory  in  Hcarinnfi,  supra,  note  18,  p.  419. 

n  Hearings',  supra,  noto  18.  nt  486-487. 

92  The  De  Lorean  Study,  for  example,  (entitled  "Automotive  Occupant  Protective  Safety 
Air  Cushion  Expenditure /F.oneflt  Study")  was  sponsored  by  the  Allstate  Insurance  Com- 
pany, one  of  the  foremost  advocates  of  the  air  bag  system. 
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economic  impact  results  and  if  a  cheaper  way  can  be  developed  to  meet  the 
safety  goals,  your  regulation  would  be  modified  to  allow  for  the  cost-saving 
method. 

Please  insure  that  the  National  Highway  Traffic  Administration  [sic]  works 
this  matter  out  immediately  with  the  Council  on  Wage  and  Price  Stability.  May 
we  please  have  a  report  from  you  once  this  has  been  accomplished,  but  certainly 
no  later  than  a  week  from  today. 

Thank  you  very  much. 

A  recent  staff  reassessment  of  the  Council's  role  in  the  issuance  of 
Standard  121 93  indicated  that  this  standard  went  forward  only  with 
the  concurrence  of  the  Council  and  then  only  on  the  strength  of  a 
NHTSA  promise  to  the  Domestic  Council  to  conduct  a  continuing 
analysis  of  the  costs  and  benefits  of  a  standard.04  The  introductory 
language  to  XHTSA's  first  effort  to  meet  this  commitment,  entitled 
''Economic  Impact  of  FMVSS  121 :  A  Quick  Look  Evaluation,''  April, 
1975,  is  instructive : 

Its  primary  purpose  is  to  provide  immediate  estimates  of  relevant  cost  and 
benefits  factors  in  response  to  irresistible  demands  for  an  accounting,  however 
crude  or  speculative,  of  the  standard's  economic  impact  .  .  .   (emphasis  added) 

The  Council's  ostensibly  well-intentioned  interference  could  not  be 
better  calculated  to  induce  paralysis  by  analysis  in  XHTSA  rule- 
making. Standard  121  has  moved  forward  but  others,  including  the 
passive  restraints  proposal,  are  likely  to  run  afoul  of  demands  by  the 
Council  to  hold  up  action  while  the  Council  presses  for  analyses  that 
can  not  be  performed. 

(d)  The  role  of  benefit/cost  analysis  is  susceptible  to  misunderstand- 
ing 

Because  the  limitations  of  benefit/cost  analysis  are  not  widely  under- 
stood, misunderstandings  arise  frequently :  e.g.  a  concurring  opinion 
•in  the  Hd>H  Tire  Company  decision  in  the  U.S.  Court  of  Appeals 
for  the  7th  Circuit.  The  opinion  states : 

Although  I  recognize  that  safety  is  the  "overriding  consideration  in  the  issu- 
ance of  standards  under  this  Act,  the  statute  requires  respondent  to  consider 
whether  a  proposed  standard  is  "reasonable,  practicable,  and  appropriate"  before 
it  is  prescribed.  In  my  opinion,  this  duty  has  not  been  discharged  until  respond- 
ent has  at  least  identified  some  of  the  costs  associated  with  the  proposal  and 
determined  that  these  costs  are  overridden  by  reasonably  predictable  benefits. 
Since  no  such  consideration  is  evidence  by  this  record,  I  agree  that  respondent 
failed  to  perform  his  statutory  duty.86 

With  due  respect  for  the  Court,  this  concurring  opinion  faithfully 
reflects  neither  the  legislative  history  of  the  1966  Act  nor  the  current 
state  of  the  art  of  benefit/cost  analysis. 

J.  Future  use  of  benefit/ cost  analysis  by  XHTSA 

Our  findings  suggest  the  need  for  caution  in  applying  benefit/cost 
analysis  to  XHTSA  actions,  whether  used  to  support  a  rulemaking 
decision  or  limited  to  arranging  priorities  among  possible  actions. 
The  Subcommittee  proposes  the  following  guidelines  for  XHTSA  in 
applying  the  benefit/cost  device. 

First,  XHTSA  should  acknowledge  the  genuine  limitations  of  bene- 
fit/cost analysis  with  respect  to  proposed  rulemaking,  now  and  for  the 
immediate  future.  In  its  place,  the  Administrator  should  pre-ss  to  ob- 
tain as  much  cost  data  as  possible  before  reaching  a  regulatory  de- 

M  Issued  in  revised  form  on  February  20,  197(5  (41  Fed.  Rojr.  8783  h 

M  A  statement  of  this  promise  is  contained  in  the  Duval  memorandum. 

**  HdH  Tire  Co.,  v.  C7JBT.  Department  of  Transportation  471  F.  2d  350,  356-357  (1972). 
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cision.  The  Administrator  should  also  press  for  as  refined  a  prediction 
as  possible  of  projected  benefits,  expressed  not  in  dollar  values  but  as 
fatalities  and  injuries  which  can  be  avoided  or  reduced.  Cost  figures 
and  benefit  estimates  developed  in  this  way  can  legitimately  be  taken 
into  account,  but  only  as  separate  inputs.  Because  of  weaknesses  in 
the  data  on  both  sides  of  the  ledger,  and  because  in  any  event  the 
values  on  the  respective  sides  cannot  be  expressed  in  comparable  units, 
weighing  one  against  the  other  can  be  misleading.90 

Second,  NHTSA  should  increase  the  effort  to  improve  the  quality 
of  its  benefit/cost  analysis.  Initially,  the  focus  should  be  on  the  com- 
pletion by  NHTSA  of  its  efforts  to  develop  a  respectable  data-gather- 
ing and  analysis  system.  Until  NHTSA  knows  how  fatalities  and 
injuries  are  spread  across  different  crash  modes  and  across  different 
speed  ranges  in  greater  detail  and  with  greater  reliability  than  at 
present,  the  calculation  of  potential  benefits  will  remain  crude.  Until 
such  deficiencies  are  substantially  reduced,  the  usefulness  of  benefit/ 
cost  studies  to  NHTSA  will  remain  doubtful. 

Third,  once  the  benefit/cost  analysis  is  sufficiently  refined,  it  is  to  be 
applied  most  appropriately  at  the  outset  not  to  the  process  of  issuing 
new  standards  but  in  assessing  the  merits  of  standards  in  effect.  In 
the  evaluation  of  applied  safety  standards  benefit  /cost  analysis  will 
find  fertile  ground  for  development  and  growth.  Because  designs  have 
been  selected  and  incorporated  into  production,  analysts  will  have 
a  better  access  to  actual  costs.  Similarly,  the  anal}Tsis  of  benefits  at  this 
stage  can  be  based  on  a  record  of  events.  The  attempt  to  prophecy 
the  future,  if  necessary,  is  better  if  based  on  experience  instead  of 
imagination. 

Fourth,  NHTSA  should  concentrate  on  developing  a  capability  to 
eliminate  useless  standards.  Such  a  change  in  policy  (applying  bene- 
fit/cost analysis  to  the  period  after  rulemaking  has  been  in  effect 
and  to  the  identification  and  elimination  of  useless  standards)  pre- 
supposes a  rare  commodity,  the  courage  to  recognize  and  admit  past 
error  or  changed  circumstances.  Initial  rulemaking  decisions  must 
inevitably  be  based  on  judgment  that  is  for  the  most  part  less  than 
fully  informed;  NHTSA,  of  course,  has  exercised  that  judgment  to 
the  best  of  its  ability.  NHTSA  today  must  be  prepared  to  amend  or 
appeal  regulations  flexibly  now  that  it  is  possible  to  look  at  the 
consequences  of  earlier  judgments. 

This  flexible  approach  suggests  a  reasonable  threshold  for  issuing 
new  and  upgraded  safety  standards.  The  reasonable  threshold  must 
go  hand-in-hand,  however,  with  the  practice  of  re-examining  carefully 
the  standards  in  place  and  aggressively  weeding  out  those  which  do 
not  continue  to  show  acceptable  results. 

C.   rOLITICAL   INTERFERENCE    AND    NHTSA'S    FAILURE   TO   ISSUE   A 
PASSIVE    RESTRAINT    STANDARD 

The  inability  of  the  National  Highway  Traffic  Safety  Adniinistra* 
tion  to  issue  a  passive  restraint  standard,  after  7  years,  stands  as  a 

96  It  Is  possible  to  substitute  "cost-effectiveness  analysis  for  cost*'  benefit  analysis 
to  avoid  the  problem  of  quantifying  benefits.  A  cost  /effectiveness  study  Indicates  h<  w 
many  lives  can  be  saved  at  a  jrlven  level  of  costs  without  attempins  to  put  a  dollar  value 
on  the  lives  paved.  However,  cost/effectiveness  is  not  particularly  useful  in  weighing  tbe 
value  of  an  Individual  standard;  its  application  is  best  suited  to  comparing  the  relative 
cost  efficiency  of  a  group  of  alternative  proposals. 


183 

■tse  study  in  the  difficulties  which  beset  a  regulatory  agency  that 
moves  into  controversial  territory. 
1.  Introduction 

(a)  What  is  at  issue? 

A  passive  restraint  rule  has  been  a  top  priority  of  XI  ITS  A  since 
ir  was  initially  proposed  in  July  1969.97  A  "passive  restraint1 
automatically  in  a  crash  to  keep  passengers  from  slamming  forward 

into  the  windshield,  dash,  door,  or  steering  column.  The  air  bag  sys 
a  cushion  which  inflates  instantaneously  in  a  crash,  is  an  example  of  this 
type  of  restraint.  Passive  restraints  are  under  consideration  because 
so  many  motorists  neglect  to  use  seat  belts  and  because  laws  requiring 
belt  use  frequently  are  regarded  as  politically  unacceptable  and  un- 
enforceable. The  passive  restraint  proposal  has  earned  the  support 
of  each  NHTSA  Administrator  since  the  early  days  of  the  agency 
because  of  the  high  benefits  predicted:  about  11.000  fatalities  avoided 
and  170,000  injuries  reduced  or  avoided  each  year,  when  air  bags  are 
in  all  cars.98  The  professional  staff  of  the  agency,  and  in  particular 
the  head  of  NHTSA's  rulemaking  arm,  have  forcefully  advocated 
the  rule  since  1969. 

National  controversy  over  the  proposal  has  sharply  polarized 
advocates  and  opponents  of  the  system.  If  the  manufacturers  were  to 
opt  for  air  bags  as  the  preferable  method  for  meeting  the  passive 
restraint  standard  (major  manufacturers  except  for  Volkswagen  " 
have  indicated  they  would  opt  for  air  bags.),  its  adoption  would 
impose  significant  design,  testing,  production,  and  potential  liability 
burdens  on  manufacturers,  as  well  as  significant  cost  burdens  on 
consumers.  Although  the  ultimate  cost  of  mandatory  air  bags  to 
consumers  is  disputed,  only  the  most  passionate  advocates  argue  that 
the  cost  is  likely  to  be  minor.  Some  have  claimed  that,  because  supplier 
prices  for  air-bag  components  total  less  than  $100,  the  cost  does  not 
need  to  be  a  major  impediment.  NHTSA  in  a  July  1976  paper  entitled 
''Consumer  Cost  of  Occupant  Restraint  Systems"  estimated  the 
increased  price  of  a  new  car  with  front  seat  air  bags  and  lap  belts 
(over  the  cost  of  present  restraints)  to  be  $103.  These  estimates,  how- 
ever, tend  to  ignore  the  fact,  in  the  absence  of  new  legislation,  the 
auto  manufacturers  retain  authority  to  set  prices  for  their  safety 
equipment,  including  equipment  required  by  government  regulation. 
If  their  currently  projected  retail  price  increases  from  air  bao-.-  (in 
the  S220-S>±05  range)  prove  correct,  then  this  standard,  if  promulgated. 
could  cost  consumers  as  much  or  more  than  the  total  of  the  other  50 
Federal  motor  vehicle  standards  combined.100 

Opponents  of  air  bags  put  the  emphasis  on  cost  while  advocates. 
not  surprisingly,  emphasize  the  projected  benefits.  However,  benefit  ' 
cost  analysis  has  not  proven  helpful  in  this  controversy.  Xo  two 
analyses  show  like  results.101  In  addition,  other  factors  have  entered 


67  Issued  June  26.  1969  :  published  34  Fed.  Re?.  1114S.  (July  2.  1960). 

M  From  Table  I.  of  Secretarv  Coleman's  Occunant  Crash  Protection  Notice  of  June  9, 
1976;  41  Fed.  Reg.  24072  (June  14.  1976).  The  figures  assume  a  20  percent  lap  belt  usage 
rare,  air  bags  In  front  seats  only,  and  air  bags  set  to  deploy  only  at  a  crash  severity  ex- 
ceeding the  eouivalent  of  a  crash  Into  a  fixed  barrier  at  12  mph. 

89  Volkswagen  prefers  a  system  of  "passive  belts."  available  as  an  option  on  its  Rabbit 
mode1.   Passive  belts  automatically  move  into  place  around  enterintr  occupants. 

100  The  safety  standards  to  date  have  added  an  average  of  approximately  ?2o0  to  the 
retail  prlcps  of  new  automobiles,  according  to  the  Bureau  of  Lai  or  Statistics.  Sep  supra, 
notes  4S.  89. 

101  See  supra,  note  91  and  accompanying  text. 
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the  debate,  including  whether  society  really  wishes  to  pay  for  passive 
protection  or  really  desires  the  benefits  promised. 

(b)  Air  bags  and  other  passive  restraints :  The  state  of  the  art 

(1)  The  Air  Bag,  Design  and  Practice 

Although  there  are  many  forms  of  passive  restraints,  including 
passive  seatbelts  (which  take  their  position  automatically  around  the 
entering  occupant) ,  the  most  advanced  is  the  air  bag.  It  is  designed  to 
work  only  when  needed ;  that  is,  in  an  injury-threatening  crash.102  The 
air  bag,  triggered  by  sensors  as  the  crash  begins,  is  in  place  in  about 
30  milliseconds.  As  passengers  are  thrown  forward  in  the  crash,  their 
heads  and  chests  pitch  into  an  air  cushion  instead  of  into  glass  or  steel. 
The  air  bag  then  deflates  instantaneously.  When  an  occupant  moves 
into  an  inflated  bag,  the  crash  forces  are  distributed  across  the  entire 
body,  rather  than  concentrated  at  a  few  points,  as  with  seatbelts. 
Moreover,  occupants  are  cushioned  against  an  abrupt  blow.  The  tech- 
nical problems  associated  with  development  of  the  air  bag,  including 
noise,  toxicity  of  gases  used  to  inflate  the  bag,  danger  breaking  eye- 
glasses, reliability  of  activation,  injury  to  out-of-position  occupants, 
and  disposal,  have  been  largely  resolved.  Secretary  of  Transporta- 
tion Coleman,  in  a  recent  notice,  stated,  "[b]oth  laboratory  experience 
and  the  limited  field  experience  during  the  past  several  years  indicate 
that  these  factors  do  not  constitute  a  significant  risk."  103 

(a)  Advantages  of  the  air  bag 

What  distinguishes  the  air  bag  is  that  it  works  without  need  for 
action  on  the  part  of  the  user.  Also,  stored  out  of  sight,  it  does  not 
interfere  with  vehicle  operation  or  with  movements  of  passengers 
or  driver.  Some  tests  have  shown  air  bags  to  be  more  effective  than 
seat  belts  in  crashes  above  25  to  30  miles  an  hour  as,  at  such  crash 
speeds,  seatbelts  tend  to  inflict  chest  injuries  and  have  been  known 
to  fail.104  Air  bags  promise  to  protect  the  head  and  neck  from  injury 
at  high  crash  speeds  more  than  belts.  Because  the  crash  victim's  face 
goes  into  the  bag,  it  is  protected  from  flying  objects,  including  slivers 
of  glass. 

It  is  argued  also  that  air  bags  are  the  best  way  to  protect  riders  in 
small  cars,  a  growing  concern. 

(b)  Disadvantages  of  the  air  bag 

Because  air  bags,  as  currently  designed,  do  not  offer  protection 
in  rollovers,  lap  belts  will  still  be  needed  for  maximal  protection. 
Although  one  General  Motors  system  was  designed  to  replace  belts,105 
General  Motors  no  longer  promotes  this  concept. 

Replacement  costs  of  air  bags  are  higher  than  initial  cost,  but  re- 
placement may  not  be  needed  as  crashes  which  will  inflate  air  bags  will 

102  Before  it  is  set  off.  the  driver  bag  is  stored  in  the  hub  of  the  steering  wheel.  The 
passenger  side  bag,  which  is  larger,  is  stored  in  the  lower  part  of  the  dash  panel. 
108  41' Fed.  Reg.  24074  (June  14.  1975.) 

104  See,  e.g.,  statement  of  Clarence  Ditlow  III.  Executive  Director,  Center  for  Anto 
Safety,  at  Department  of  Transportation  meeting  on  occupant  restraints  and  standards, 
August  a,  1076.  p.  3.  5. 

105  General  Motors  produced  a  fleet  of  1.000  1073  model  Chevrolet  Impalas  equipped 
with  front  seat  air  cushion';  and  no  belts.  The  vehicles  were  used  in  test  fleets,  including 
one  sponsored  by  NHTSA  with  the  U.S.  Park  Police  in  Washington.  D.C.  General  Motors' 
initial  enthusiasm  for  air  cushions  w.is  reflected  in  part  in  its  assertion  that  air  bags 
would  replace  belts  to  permit  a  "cleaner"  vehicle  interior. 
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possibly   'total"   the   vehicle.   The   proportion   of   these   crashes  is 
unknown. 

Air  bags  are  designed  to  inflate  only  in  crashes  equivalent  to  hitting 
a  parked  car  at  25  miles  per  hour.  The  risk  of  injury  from  crashes 
at  speeds  below  this  level  will  continue.  Car  makers  have  expressed 
concern  about  their  liability  for  damages  resulting  from  malfunc- 
tioning air  bags.  General  Motors  has  been  sued  seven  times  but  the 
result  of  these  suits  remains  to  be  learned.100  Suitable  air  bag  systems 
for  small  cars  have  not  been  completely  developed. 

(c)  Experience  with  the  air  bag 

General  Motors  has  offered  air  bags  as  an  optional  since  the  fall 
of  1973.  About  10,000  air  bags  were  installed  on  1974,  1975,  and  1976 
models.107 

In  road  tests  over  2G0  million  miles  of  some  12.000  air-bag-equipped 
cars,  air  bags  have  performed  essentially  as  designed.  Up  to  mid- 
1976,  there  were  103  crashes  serious  enough  to  inflate  the  air  bags. 
Four  riders  died  in  these  crashes  but  125  front  seat  occupants  sur- 
vived.108 Six  "non-crash"  or  accidental  inflations  were  reported.109 

Passengers  who  survived  crashes  in  air-bag  cars  have  become  ardent 
advocates  for  the  device.  Some  are  confident  it  saved  their  life.  In 
addition,  volunteers  have  survived  test  crashes  at  high  speeds  without 
injury.110 

General  Motors  and  others  have  developed  and  tested  air  bag  sys- 
tems for  small  cars,  where  occupant  restraint  is  much  more  critical 
than  in  larger  cars.  Former  GM  Vice  President,  John  Z.  De  Lorean, 
expecting  a  sizable  increase  in  small  cars  sales  over  the  next  10  years, 
has  predicted  that  fatalities  will  increase  by  40%  before  1985  unless 
air  bags  or  the  equivalent  are  installed  in  all  new  cars,  including  small 
cars. 

(2)  Other  Passive  Restraints 

While  some  companies  have  started  development  work  on  passive 
devices  other  than  air  bags  (deploy able  blankets  and  nets,  massive 
layers  of ^ padding,  movable  bolsters'!  inflatable  belts,  etc.)  only  "pas- 
sive belts''  are  currently  available.  These  are  belts  which  automatically 
move  into  place  around  the  driver  and  front  seat  passenger  when  they 

106  A  brief  summary  of  these  court  actions  is  contained  in  Hearings,  supra,  note  IS  p. 

107  Id.',  p.  446. 

105  Insurance  Institute  for  Highway  Safety,  "Air  Bags:  A  Statistical  Sketch."  from 
Press  Background  Manual  on  Air  Bags,  August  1,  1970,  p.  1.  The  footnote  on  tour  occu- 
pant deaths  reads  : 

"For  two  of  the  fatalities.  National  Hlehwav  Traffic  Safetv  Administration-sponsored 
investigators  concluded  that  because  of  the  great  violence  of  their  crashes,  and  extensive 
occupant  compartment  disintegration  involved,  no  known  crash  packaging  could  have  save  1 
their  lives.  In  a  third  fatality,  an  unrestrained  infant's  head  struck  the  instrument  panel 
when  he  slid  off  the  seat  durins  pre-impact  braking.  The  fourth  fatalitv  involved  an  ap- 
proximately 30  mile  per  hour  offset  frontal  crash  with  a  wooden  utility  pole.  It  is  not 
known  whether  the  driver  died  before,  during,  or  after  the  crash." 

j*  Id.  p.  1.  The  six  took  place  as  follows  : 

"Two  'non-crash  deployments'  occurred  as  the  result  of  inadequate  designs  whl^h  -^ore 
corrected.  One  occurred  because  a  sensor  had  not  been  rebolted  properly  after  non-air-bag- 
related  repairs.  Another  resulted  when  a  hazardous  cargo  exploded,  damaging  the  car  and 
deploying  Its  air  bajr.  the  sensor  for  which  correctly  detected  crash  forces  of  serious  magni- 
tude. Three  others  occurred  when  crash  sensors  we're  inappropriately  handled  during  repair 
work  unrelated  to  the  air  tag.  None  of  these  deplovments  was  collision  related  nor  caused 
collisions." 

1X0  In  one  crash,  a  Hollywood  stunt  driver,  performing  for  a  company  filming  a  police 
chase,  crashed  his  air-baer  eoulpped  vehicle  into  a  barrier  at  32  mph,  the  equivalent  of  a 
64  mph  car-into-parked-car  crash. 
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enter.  Passive  belts  can  be  purchased  as  an  option  on  1976  Volkswagen 
Rabbits,  as  a  part  of  a  comfort  package  for  the  top-of-thc-line  Rabbit. 

About  50,000  passive  belt  systems  are  now  in  use.  Experience  to 
date  is  mixed.  While  owners  of  passive  belt  systems  have  higher  use 
rates,  only  79  percent  of  the  owners  polled  in  one  study  reported 
wearing  belts  "almost  always."  X11 

According  to  Volkswagen  of  America,  of  42  crashes  investigated, 
46  occupants  of  Rabbits  equipped  with  passive  belts  were  wearing  the 
protective  device.  None  were  killed.  No  serious  or  critical  injuries  were 
found.  Moderate  to  minor  injuries  totaled  20.  One  'severe  injury" 
reported  was  not  classified  as  life-threatening.  In  this  crash,  the  Rab- 
bit was  a  total  loss.  Of  the  46  occupants,  25  had  no  injury.112 

2.  Passive  restraint  rulemaking :  A  chronology 

Both  Ford  and  General  Motors  began  experimental  testing  and 
development  of  air  bag  systems  in  the  mid  1950's.  Based  on  meetings 
in  1968  and  with  auto  manufacturers,  the  NHTSA  Administrator 
(then  William  Haddon,  Jr.,  M.D.)  first  proposed  air  bags  in  a  July 
1969  advanced  notice  of  proposed  rulemaking,  which  contained  a  Jan- 
uary 1972  effective  date.113  Soon  thereafter,  NHTSA  made  two  key 
changes  in  its  proposal.  First,  it  shifted  .from  proposing  "air  bags"  to 
proposing  "passive  restraints,"  a  shift  from  a  design  standard  to  a 
performance  standard  in  order  to  allow  manufacturers  to  use  any  one 
of  a  number  of  possibly  acceptable  systems.  Second,  NHTSA  put  off 
its  proposed  effective  date  from  January  1,  1972  to  August  15,  1973 
(1974  models).114 

At  NHTSA-conducted  public  meetings  in  1969  and  1970,  General 
Motors,  among  others,  shared  its  dramatic  achievements  in  air  bag 
technology.  General  Motors  then  promised  to  have  optional  air  bags 
available  by  1973,  but  argued  that  NHTSA  should  postpone  a  manda- 
tory passive  restraint  standard  until  the  1975  model  year.115 

In  1971,  all  of  the  major  domestic  and  foreign  auto  manufacturers, 
except  General  Motors  and  Mercedes,  joined  in  a  law  suit  challenging 
NHTSA's  issuance  of  its  final  passive  restraint  rule,  including  the 
rule's  effective  date  of  August  15,  1973.116  While  the  court  upheld 
NHTSA's  authority  to  issue  a  passive  restraint  standard  and  while  it 
held  further  that  the  standard  was  a  reasonable  exercise  of  the  agency's 
discretion,  it  nonetheless  held  that  the  standard  should  be  delayed 

1U  Opinion  Research  Corporation,  Passive  v.  Active  Belt  Systems  in  Volkswagen  Rab- 
bits:  A  Comparison  of  Owner  use  Habits  and  Attitudes.  Prepared  for  NHTSA  on  con- 
tract: May,  1976.  VW  puts  tbe  usage  rate  at  90  percent.   See  infra,  note  112. 

112  Volkswagen  Statement  delivered  at  Department  of  Transportation  on  Occupant  Re- 
straint Systems  and  Standards,  Axis.  3,  1976,  p.  4. 

113  34  Fed.  Reg.  11148  (July  2.  1909). 

ni  These  changes  were  effected  in  the  following  notices  : 

(a)  35  Fed.  Reg.  7187  (Issued  June  5,  1970).  Introduced  "passive  restraints,"  de- 
layed effective  date  until  Tanuarv  1.  1973). 

(b)  35  Fed.  Reg.  16972  (issued  October  29,  1970),  delayed  effective  date  until  July 
1,  1973. 

(c)  36  Fed.  Reg.  4600  (Issued  March  3,  1971),  delayed  effective  date  until  August 
15,  1973. 

11B  General  Motors  stated  in  its  written  comments  : 

"For  the  1974  model  year,  the  air  cushion  would  be  made  standard  equipment  on  those 
1973  models  on  which  it  was  an  optional  item  while  extending  the  customer  option  to 
several  additional  models  of  General  Motors  passenger  cars.  We  estimate  approximately 
one  million  1974  model  General  Motors  cars  could  be  equipped  with  the  air  cushion  in 
this  second  year.  In  the  fall  of  1974,  the  air  cushion  would  lie  made  standard  equipment 
on  all  1975  General  Motors  passenger  cars,  most  light  trucks  (under  6.000  lbs.  GVW)  and 
certain  multipurpose  passenger  vehicles."  (General  Motors  Corporation  comments  to 
NHTSA  on  Docket  No.  69-7.  Notice  No.  4,  August  3.  1970.) 

118  The  suit  challenged  NHTSA's  Occupant  Crash  Protection  Notice  9,  issued  March  3, 
1971  (36  Fed.  Reg.  4600). 
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until  the  agency  developed  a  definitive  test  which  manufacturers  could 

age  to  determine  reliably  whether  their  particular  passive  restraint 
system  would  meet  NHTSA's  standard.117 

Meantime,  NHTSA  had  issued  an  amendment  postponing  the  ef- 
fective date  for  mandatory  passive  restraints  to  September  1,  1975 
(1976  models).118  Passive  restraints  including  air  bags  would  be  per- 
mitted as  an  option  on  1974  and  1975  models.  However,  an  additional 
option,  the  ignition  interlock  system,1"  would  also  be  expressly  per- 
mitted for  the  same  model  years.  This  amendment  went  into  effect120 
and.  not  surprisingly,  all  manufacturers  opted  for  the  less  expensive 
jgnition  interlock  system.  Subsequent  to  the  passive  restraint  court 
cfecision,  announced  in  December  1972,  NHTSA  succeeded  in  develop- 
ing a  test  for  manufacturers  to  use  in  determining  whether  they  com- 
ply with  the  standard.  The  test,  based  on  an  improved  life-like  dummy, 
was  designed  to  meet  the  objections  of  the  court  to  the  passive  re- 
straint standard.  However,  NHTSA  has  not  moved  to  reissue  the  pas- 
sive restraint  standard,  despite  declarations  of  two  NHTSA  Adminis- 
trators (serving  from  1072-1975)  that  publishing  a  passive  restraint 
standard  was  their  highest  priority. 

(a)  Invasion  Xo.  1:  The  White  House  and  the  ignition  interlock 
episode 

NHTSA's  decision  to  offer  the  ignition  interlock  option  for  1974 
and  1975  models,  which  in  effect  mandated  the  use  of  the  interlock 
since  passive  protection  was  the  only  other  option,  was  the  direct  re- 
sult of  the  first  of  three  major  political  invasions  of  NHTSA's  passive 
restraint  rulemaking  proceeding  from  official  sources  outside  the  agen- 
cy. This  first  invasion  was  by  far  the  boldest.  The  ignition  interlock 
system  was  initially  proposed  in  1970  by  the  Ford  Motor  Company. 
From  the  beginning  it  was  posed  as  an  alternative  to  passive  restraints 
and  in  particular  to  air  bags.  Ford  Motor  Company  launched  a  na- 
tional advertising  campaign  in  both  print  and  electronic  media  to  extol 
the  virtues  of  the  ignition  interlock  option. 

In  1971,  Henry  Ford  II  made  a  personal  visit  to  the  White  House 
complaining  that  the  cumulative  effect  of  Federal  regulations  on  his 
company,  alleging  that  proposed  emissions  and  safety  regulations, 
would  soon  double  the  cost  of  the  Ford  Pinto  and  would  require  com- 
parable increases  on  other  models.121  Soon  after,  the  White  House  took 
*  direct  interest  in  NHTSA's  passive  restraint  rulemaking.  A  series  of 
frigh  level  briefings  and  exchanges  of  views  took  place  between 
NHTSA,  DOT,  and  White  House  Officials.  Then  Secretary  of  Trans- 
portation, John  Volpe,  a  firm  advocate  of  the  passive  restraint  pro- 

117  Chrysler  Corporation  v.  Department  of  Transportation,  472  F.  2d  659  (6th  Cir.  1972). 
Oral  arguments  took  place  on  April  20.  15)72.  The  decision  was  announced  on  December  5. 

118  Issued  September  29.  1971,  (36  Fed.  Reg.  19254). 

119  The  interlock  was  first  proposed  on  September  29,  1971,   (36  Fed.  Reg.  19266). 
^Interlock  rule  issued  January  17,  1972  (37  Fed.  Reg.  3911),  with  an  effective  date  of 

August  15,  1973. 

™  Informed  accounts  include  the  then  President  of  the  Chrysler  Corporation,  Lynn 
Townsend.  in  this  meeting.  See  statement  of  Subcommittee  Chairman  Moss  describing  this 
meeting  in  the  floor  debate  on  the  ignition  interlock  standard  of  the  House  ; 

"The  interlock  was  brought  about  over  the  objections  of  the  Department  of  Trans- 
portation as  a  result  of  the  visit  of  the  presidents  of  two  of  the  major  manufacturers 
of  automobiles  with  the  President  of  the  United  States,  and  at  a  subsequent  meeting 
attended  by  Mr.  John  Ehrlichman,  Mr.  Peter  Flanigan.  and  another  Wbite  House  aide, 
the  order  was  issued  to  the  Department  of  Transportation  to  go  along  with  the  inter- 
lock rather  than  the  alternative  system  which  the  Department  of  Transportation  had 
under  stndv  as  an  intermediate  devire." 

120  Cong.  Rec.  H8136   (August  12,  1974).  See  also  Hearings,  supra,  note  IS,  at  p.  467. 
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posal,  was  reported  to  have  returned  despondently  from  sessions  with 
White  House  officials  who  rejected  his  efforts  to  defend  the  proposal. 
Eventually,  in  a  White  House  confidential  memorandum  to  DOT, 
Presidential  aides  John  Ehrlichman  and  Peter  Flanigan  ordered  both 
a  delay  in  passive  restraints  and  a  requirement  for  the  ignition  inter- 
lock. 1STHTSA  duly  complied.  A  law  suit  brought  by  Ralph  Nader  and 
the  Center  for  Auto  Safety  challenged  the  decision  on  the  ground  that 
it  was  based  on  improper  ex  parte  communications  from  unidentified 
sources  not  included  in  the  official  rulemaking  docket.122  The  suit  failed 
to  produce  the  notorious  memorandum,  although  a  number  of  NHTSA 
officials  confirm  that  it  was  received.123 

While  the  ignition  interlock  system  did  succeed  in  dramatically  in- 
creasing use  of  seatbelts,124  practical  problems  made  it  the  butt  of 
widespread  opposition.  A  Congressional  movement  against  the  system 
led  by  former  Rep.  Louis  Wyman  of  New  Hampshire  eventually  re- 
sulted in  its  repeal  by  Congress  in  1974  (P.L.  93-492,  §  125.)  125 

(b)  Invasion  No.  2:  Congressional  involvement  in  passive  restraint 
rulemaking 

The  same  provision  of  Public  Law  93-492  (§  125)  also  requires 
NHTSA  to  give  Congress  a  60-day  period  in  which  to  veto  any  final 
passive  restraint  rule.  Although  a  move  in  Congress  to  prevent  NHTSA 
from  forever  issuing  a  passive  restraint  standard  failed,  the  message 
was  clear.  Some  in  Congress  were  uncomfortable  about  leaving  in  the 
hand  of  NHTSA  full  discretion  to  issue  a  passive  restraint  standard. 

Since  this  second  intervention  in  NHTSA's  passive  restraint  pro- 
gram, the  agency  has  made  little  progress  toward  issuance  of  a 
standard,  despite  continuing  hard  work  bj^  NHTSA  officials  to  that 
end.  A  week  of  public  hearings,  conducted  by  NHTSA  in  May  1975, 
only  emphasized  the  breach  between  advocates  and  opponents  of  the 
system. 

DOT  has  extended  the  current  belt  option  requirements  through 
the  1977  model  year.126  Secretary  of  Transportation  Coleman  has 
recently  issue  a  set  of  proposals  for  restraint  systems,  including  man- 
datory passive  restraints.127  By  law,  the  Department  must  hold  a 
public  meeting  on  any  proposal  for  a  restraint  system  before  it  can 
be  issued  as  a  rule.  Such  a  meeting  was  held  on  August  3,  1976.  The 
Secretary  now  has  the  ultimate  decision  under  advisement.  If  the 
Secretary  decides  that  the  final  rule  will  involve  any  change  from  the 
current  restraint  system  requirement,  the  rule  must  be  submitted  to  the 
Congress  to  meet  the  legally  required  60-day  period  for  reviewing 
and  possibly  vetoing  the  decision. 

wa  Nader  v.  Volpe  4G6  P.  2d  201  (D.C.  Cir.  1072). 

128  One  former  NHTSA  official,  described  to  the  Subcommitee  the  memorandum  In  detail 
as  he  had  seen  It  but  has  asked  not  to  be  Identified.  The  memo  Is  credited  to  Peter  Flanigan 
in  an  account  of  an  Interview  of  former  NHTSA  Administrator  Dousrlas  Toms  conducted 
by  Ralph  Nader  on  January  5,  1070.  The  account  is  included  In  the  Subcommittee's  hear- 
ings on  NHTSA.  (see  supra,  note  18,  D.  438}. 

124  Data  on  the  safety  benefits  of  the  interlock  are  summarized  in  the  prepared  statement 
of  Dr.  .Tames  B.  Gregory,  former  NHTSA  Administator,  reprinted  In  the  Subcommitee's 
107G  Regulatory  RefoT.i  Hearings,  supra,  note  18.  t>.  418 : 

"The  fact  Is  that  the  Interlock  was  largely  a  safety  success,  reople  buckled  up  In 
Increasing  numbers  beginning  with  the  1074  models  which  contained  this  "ultimate 
reminder."  Even  as  all  the  unhappy  shouts  acainst  the  interlock  finally  abated  we  were 
Seeing  over  twice  the  average  lap  belt  wearing  in  these  cars  and  upwards  of  8  times  the 
normal  shoulder  belt  usage.  Lives  were  indeed  being  saved  and  Injuries  were  indeed 
being  reduced  among  about  10  percent  of  the  total  car  occupant  population  by  the 
fall  of  1074." 
»*■  15  U.S.C.  1410  b. 

"•Initial  Proposal:  41  Fed.  "Reg.  24077   f.Tnno  14.  107m  Feproposed  41  Fed.  Reg.  20715 
(July  10.  1976),  Final  Rule  :  11  Fed.  Reg.  30404  (Aug.  30,  1976). 
127  41  Fed.  Reg.  24070-24079  (June  14.  1070). 
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(c)  Invasion  No.  8:  Intervention  of  //     v        twry  of  Transporter 
Hon  in  passive  restraint  rulemaking 
Until  March  1976,  passive  restraint  rulemaking  was  ultimately  the 

decision  of  the  Administrator  of  XIITSA,  though  it  1ms  always  been 
generally  accepted  that  a  rule  of  wide  importance  would  recjmre  con- 
currence by  appropriate  officials,  including  the  Secretary  of  Trans- 
portation. On  March  9-,  at  the  National  PressCJlub,  Secretary  of  Trans- 
portation Coleman  gave  the  first  hint  of  his  intention  to  recapture 
responsibility  for  passive  restraint  rulemaking  previously  delegated 
to  NHTSA.1"  In  a  formal  announcement  on  June  9,  1976  appearing 
in  the  Federal  Register  on  June  14,  1976,  the  Secretary  took  charge  by 
issuing  live  specific  proposed  options  and  identifying  issues  for  par- 
ticipants to  address.  The  Secretary  stated  : 

Tho  prospect  of  mandating  passive  restraints  of  automobiles  has  become  in- 
creasingly controversial.  Questions  of  effectiveness,  cost,  and  suspected  hazards, 
;is  well  as  philosophical  problems  of  restricting  individuals'  freedom  of  choice 
in  regard  to  how  much  they  pay  for  safety  protection,  have  been  raised  by 
opponents  of  the  air  bag.  It  is  in  the  context  of  this  controversy  that  I  must 
make  this  decision  as  to  the  future  of  passive  restraints.1^ 

Thus  the  Secretary  ruled  NIITSA  out  of  future  responsibility  for 
the  passive  restraint  decision.  Although  this  assumption  of  authority 
apparently  does  not  conflict  with  the  letter  of  the  law,130  it  reduces  the 
influence  of  technical  expertise  and  enhances  the  influence  of  political 
and  economic  interests.  The  Secretary  is  well  aware  of  the  political 
constraints  of  his  own  position.  In  reaching  his  decision,  the  Secretary 
must  wear  two  hats,  that  of  a  rulemaker  delegated  his  function  by  the 
Congress  and  that  of  a  member  of  the  President's  cabinet  who  serves 
at  the  pleasure  of  the  President. 

It  remains  to  be  seen  whether  the  information  and  analysis  devel- 
oped in  the  rulemaking  process  on  the  one  hand,  or  political  considera- 
tions on  the  other,  will  dominate  the  Secretary's  decision.  What  is 
clear  is  that  the  rulemaking  process  itself  has  suffered  its  third  wave 
of  political  intervention  from  outside  NHTSA,  the  agency  responsible 
for  the  rulemaking  and  for  vehicle  safety. 

8.  Conclusion 

For  the  last  4  years,  NHTSA  has  focused  a  major  portion  of  its 
energies  on  the  passive  restraint  standard.  Successive  interventions  into 
this  rulemaking  effort,  first  by  the  White  House,  then  by  the  Congress, 
and  finally  by  the  Secretary  of  Transportation,  have  served  to  remove 
final  authority  from  NHTSA  altogether.  It  is  difficult  to  see  in  this 
history  a  failure  of  nerve  or  integrity  on  the  part  of  XIITSA,  which 
has  consistently  sought  to  issue  the  standard.  Eather,  it  is  an  instance 
of  the  success  of  regulated  industry  in  organizing  enough  opposition 

128  Tho  transcript  of  the  question-and-answer  on  air  bacs  roads: 

Question.  Bill.  I'm  sure  this  next  question  is  not  directed  at  you  personally.  It's  on 
airbacrs.   When  will  we  have  an  end  to  windbags  and  a  decision  on  alrbags? 

Mr.  Coleman.  We — I  have  on  my  desk  now— and  you  learn  the  language,  you  tell 
them  don't  send  you  up  a  recommendation  :  send  up  an  option  paper.  I  have  on  option 
paper,  and  wo  are — we  are  taking  a  look  at  it.  Don't  hold  me  to  it,  but  I  hope  I  can 
mach  a  decision  within  90  davs  .  .  .  Transcript  at  p.  14-1  ,r>. 

129  41  Fed.  Reg.  24070. 

130  The  National  Traffic  and  Motor  Vehicle  Safetv  Act  of  19(10  vested  rulemaking  au- 
thority in  the  Secretary  of  Commerce.  16  D.S.C.  1392(a)  and  15  D.S.C.  1391(10).  With 
the  creation  of  the  Department  of  Transportation  later  in  lOfin  (49  D.S.C.  1653  rt  §eq.) 
the  functions  wore  then  assigned  to  the  Secretary  of  Transportation  (40  D.S.C.  1655(a)  (0) 
(A)).  The  Secretarv  of  Transportation  has  in  turn  delegated  this  authority  to  tho  XTITSA 
Administrator.  49  C.F.R.  Section  501.2(a).  It  is  the  position  of  the  current  Secretary  that 
he  may  reassume  this  authority  without  formal  action. 
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to  a  NHTSA  proposal  to  stop  the  agency  dead  in  its  tracks.  On  its 
face,  NHTSA's  inability  to  issue  the  standard  is  a  defeat  of  its  rule- 
making authority.  It  may  be  inevitable  that  when  as  much  controversy 
is  generated  as  surrounds  the  air  bag  decision,  the  Secretary  of  Trans- 
portation or  to  the  Congress  will  seek  to  re-assume  control  of  the  de- 
cision. The  consequence,  however,  is  that  NHTSA  is  left  unable  to 
pursue  the  mandate  assigned  to  it  by  Congress.  The  regulatory  struc- 
ture would,  in  this  case,  be  spared  the  appearance  of  repeated  failure 
and  public  criticism,  if,  at  a  minimum,  the  law  were  amended  to  make 
the  groundrules  clear.  However,  the  Subcommittee  concludes,  it  would 
be  far  better  to  restructure  NHTSA's  vehicle  safety  function  to  im- 
prove NHTSA's  ability  to  carry  out  its  assigned  mandate  without 
undue  interference. 

IV.  Conclusions  and  Recommendations 

1.  NHTSA's  program  of  Federal  motor  vehicle  safety  standards  has 
contributed  substantially  to  reducing  the  toll  of  highway  fatalities 
and  injuries.  However,  the  program  has  slowed  to  a  virtual  halt  over 
the  past  2  years.  NHTSA's  highest  priority,  the  passive  restraint 
standard,  is  yet  to  be  concluded.  The  Secretary  of  Transportation  re- 
cently assumed  responsibility  for  the  decision,  with  the  prospect  that, 
for  political  considerations,  the  decision  may  not  be  in  accord  with 
the  criteria  of  the  1966  Vehicle  Safety  Act. 

In  short,  NHTSA's  ability  to  respond  to  its  safety  mandate  has 
been  limited  tightly  by  the  agency's  status  in  a  Federal  executive 
bureaucracy  which  includes  the  Secretary  of  Transportation,  the 
Council  on  Wage  and  Price  Stability,  the  Office  of  Management  and 
Budget,  and  the  White  House. 

Recommendation 

The  major  regulatory  program  of  the  National  Highway  and  Safety 
Administration  should  be  extracted  from  the  Department  of  Trans- 
portation and  combined  with  those  of  the  Food  and  Drug  Administra- 
tion and  the  Consumer  Product  Safety  Commission  and  a  new 
Consumer  Safety  Health  Commission,  established  as  an  independ- 
ent regulatory  agency.  Such  an  arrangement  would  increase  the 
independence  of  NHTSA's  regulatory  function  by  insulating  it  from 
improper  political  interference.  This  is  not  to  suggest  a  reduction  in 
NHTSA's  accountability  to  the  public  nor  that  NHTSA  should  be 
relieved  of  the  need  to  face  trade-offs  with  other  objectives,  such  as 
fuel  economy  and  emissions.  It  is  only  to  assert  that  if  new  limits  are 
to  be  imposed  on  NHTSA's  safety  mission  as  denned  by  the  Congress, 
these  limits  should  be  established  by  the  Congress,  by  means  of  statu- 
tory reform,  not  by  dictates  of  the  executive  branch.  Independence 
from  special  interests  exerted  through  executive  branch  offices  and 
responsiveness  to  the  law  will  be  increased  by  combining  NHTSA's 
safety  functions  with  those  of  other  safety  agencies  into  a  single 
Consumer  Safety  and  Health  Commission.  The  merger  also  would 
reduce  duplication  and  overlapping  of  regulatory  functions  and 
procedures. 

2.  NHTSA's  efforts  to  produce  economic  impact  studies  and  benefit/ 
cost  analyses  of  proposed  rulemaking  are  not  required  by  its  gov- 
erning statutes.  As  these  studies  are  based  on  inadequate  data,  they 
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contribute  little  to  NHTSA  rulemaking  at  present,  except  fuel  for 
controversy.  Such  studies  are  required  by  an  Executive  Order,  an 
OMB  Circular,  by  the  demand  of  the  Council  on  Wage  and  Price 
ility,  and  by  the  rules  of  the  Department  of  Transportation.  None 
of  these  carry  the  force  of  law.  The  Congress  addressed  this  issue  in 
196G  and  determined  not  to  make  benefit/cost  analysis  a  prerequisite 
to  vehicle  safety  rules. 

Improving  the  quality  of  benefit/cost  analysis  and  improving  its 
value  to  the  NHTSA  Administrator  depend  on  major  improve: 
in  NHTSA's  ability  to  organize,  gather,  and  interpret  automobile 
crash  data.  When  this  ability  is  sufficient  it  may  be  appropriate  to  re- 
quire that  the  XIITSA  Administrator  consider  benefit/cost  or  cost/ 
effectiveness  measures  in  determining  whether  to  proceed  with  rule- 
making. 

Re  common  da  tlo  n 

Until  benefit  'cost  studies  can  be  based  on  acceptable  data,  NHTSA 
should  accord  little  or  no  weight  to  them  in  agency  rulemaking.  At  the 
same  time,  XIITSA  should  press — with  even  more  intensity  than  it 
has  in  the  past — its  efforts  to  develop  a  data  base  which  will  make  rea- 
sonable, adequate  benefit/cost  studies  possible.  Before  this  is  accom- 
plished, the  Department  of  Transportation,  the  Council  on  Wage  and 
Price  Stability,  and  others  should  be  held  to  the  limits  of  statutory 
law  and  prevented  from  imposing  unreasonable  requirements  on 
XIITSA. 

If  and  when  an  adequate  data  system  is  put  into  operation  Congress 
may  wish  to  reassess  its  position  on  benefit/cost  studies  in  NHTSA 
rulemaking. 

3.  XIITSA  has  yet  to  develop  a  workable  system  for  evaluating 
existing  standards.  This  shortcoming  is  a  reflection  of  the  weaknesses 
in  XHTSA's  current  data  base.  Yet,  such  a  system  is  essential  for 
determining  whether  each  of  the  existing  50  standards  is  effective. 

Recommendation 

XHTSA  should  develop  a  system  for  evaluating  the  effectiveness 
of  existing  standards  as  quickly  as  possible,  and  should  proceed  to 
eliminate  any  found  conclusively  to  be  ineffective. 

t  4.    XHTSA's  increasing  time  lag  in  completing  defect  investiga- 
tions is  unconscionable. 

Recommendation 

XHTSA  should  eliminate  the  excessive  delays  in  bringing  defect 
investigations  to  a  close.  Xo  investigation  should  be  permitted  to 
remain  open  for  more  than  2  years,  and  all  but  the  most  complex 
should  be  brought  to  a  conclusion  within  1  year,  to  afford  adequate 
public  safety. 

5.  XHTSA's  rulemaking  stagnation  does  not  comport  with  the 
letter  or  the  spirit  of  the  Vehicle  Safety  Act. 

Recommendation 

XHTSA  should  proceed  to  issue  long-promised  new  standards,  and 
upgrade  existing  standards  where  appropriate,  without  further  un- 
necessary delay. 
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CHAPTER  6 
Consumes  Product  Safety  Commissi 
I.  Summary 

Created  on  October  27,  1972,1  the  Consumer  Product-  Safety  I 
don  is  the  youngest  of  the  nine  agencies  discussed  in  this  Rei 
The  act  which  created  the  Commission,  the  Consumer  Product  Safety 
Act,  establishes  a  broad  and  substantial  Federal  presence  in  fields 

formerly  subject  only  to  limited  regulation,  if  any.  It  was  described 
by  the  Chairman  of  the  Administrative  Conference  of  the  United 
States  as  "the  first  legislation  Miice  the  days  of  the  Xew  Deal  to 
create  an  independent  commission  for  the  purpose  of  imposing  .federal 
regulation  on  an  established  area  of  commercial  activity.*' 3  Although 
the  impact  on  vendors  and  producers  is  not  ignored,  the  legislation 
manifests  a  clear  intent  that  consumers  he  protected  from  unsafe 
products.  To  this  end.  the  Commission  has  been  delegated  substantial 
powers  to  move  swiftly  and  effectively  against  hazards  in  a  broad 
variety  of  goods  not  otherwise  regulated  by  Federal  authorities. 

The  importance  of  this  legislation  lies  not  merely  with  its  coverage 
of  a  pervasive  field  of  commercial  activity  for  the  first  time.  Of  equal 
importance  is  the  innovative  method  of  regulation  it  employ.-.  At 
the  time  of  its  enactment,  the  Consumer  Product  Safety  Act  repre- 
sented in  many  respects  the  most  advanced  congressional  thinking 
on  the  techniques  of  Federal  regulation.  The  Act  incorporated  a 
number  of  concepts  of  regulatory  reform.  Indeed,  many  current  pro- 
posals for  regulatory  reform  appear  to  be  its  progeny. 

The  Commission's  broad  regulatory  powers  have  yet  to  be  utilized 
to  the  full.  The  Commission  has  been  slow  to  develop  product  safety 
standards.  It  has  barely  tapped  the  potential  usefulness  of  a  program 
to  inform  the  public  about  prevalent  risks.  Some  of  its  most  eilective 
powers  have  never  been  employed.  The  Commission  after  3  years  has 
yet  to  demonstrate  its  capacity  to  plan,  to  prescribe  administrative 
rules  and  guidelines,  and  to  set  clear  priorities.  Its  issuance  of  a  swim- 
ming pool  slide  standard  as  the  firs*  product  safety  standard  under 
the  Consumer  Product  Safety  Act  is  unjustified  and  inexcusable. 

Although  the  Commission  has  not  achieved  conspicuous  success  as  a 
regulator,  it  has  taken  bold  initiatives  in  regulatory  procedures.  It  is 
the  most  open  of  all  the  Federal  regulatory  agencies.  It  has  provided 

»P.L.   02-573.   15   D.S.C.   2051   et  seq.  The  Commission  became  operational  on  May  14, 

-The    subcommittee's    re~ul:>torv   reform-oversicrht   hearing   on    the   Consumer   Pr 
Safety  Commission  are  printed  in  Hearings  ran  r>.-forr>  I 

on    Oversight    and    Investigations    of    the    House    Committee    on    Interstate    and    1' 
Commerce.  94th  Cong..  2d   Sess.,   vol.   IV    (1976)    [hereinafter  cited 
t-S3. 
-     lia    &    Goodman.    Procedural   Axprrt*    of    the    Consumer   Product    Safety    A 
V.     LA.  L.  Rev.  899  (170)   (footnote  omitted). 

(195) 
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in  some  instances  for  reasonably  effective  consumer  participation,  on 
occasion  funding  consumer  representatives  in  the  standards  develop- 
ment process.  Unfortunately,  its  policy  of  limited  funding  of  con- 
sumers lias  resulted  in  inadequate  consumer  participation. 

The  Subcommittee  recommends  that  the  Commission  reexamine  its 
policy  in  the  standards  development  process  with  a  view  to  assuring 
vigorous  and  effective  consumer  participation.  The  Commission  must 
proceed  promptly  to  the  difficult  task  of  articulating  and  applying;  its 
policy  for  planning  and  setting  specific  priorities.  Its  openness  policy, 
although  generally  sound,  should  be  revised  somewhat  so  as  not  to 
allow  disclosure  of  internal  legal  memoranda.  The  Commission  should 
promptly  issue  rules  or  guidelines  for  decisions  on  environmental 
assessments,  on  record  keeping,  the  granting  of  hearings,  use  of  the 
imminent  hazard  power,  and  the  handling  of  citizen  petitions.  The 
Commission  should  impress  upon  manufacturers  the  importance  of 
their  obligation  to  report  any  substantial  hazard  in  the  distribution 
and  use  of  their  product.  The  Commission  should  develop  an  effective 
program  for  alerting  the  public  to  comparative  safety  of  competitive 
products  and  creating  public  awareness  of  safe  practices  with  due 
regard  for  lessons  learned  from  past  experience  with  information 
campaigns.  The  Commission  should  have  full  responsibility  to  litigate 
civil  actions. 

For  its  part,  the  Congress  should  support  the  Commission  in  its  ef- 
forts to  maintain  its  independence  of  pressures  from  narrowly  partisan 
or  self-centered  economic  interests. 

//.  Mandate 

A.    HISTORICAL   BACKGROUND 

Prior  to  the  mid-1960's,  the  Federal  government  had  not  dealt  in  any 
comprehensive  way  with  the  safety  of  products  destined  for  the  ulti- 
mate consumer.  Rather,  Federal  regulatory  efforts  had  been  piecemeal, 
dealing,  often  in  response  to  a  dramatic  tragedy,  with  isolated  items.4 
Beginning  in  1953,  with  the  Flammable  Fabrics  Act,5  the  first  signifi- 
cant Federal  regulation  affecting  the  safety  of  products  other  than 
water,  food  and  drugs,  Congress  had  enacted  numerous  laws,  each 
dealing  in  a  different  way  with  a  different  type  of  product  hazard,  an 
approach  whose  futility  was  perhaps  best  illustrated  by  the  two-page 
Refrigerator  Safety  Act.6  By  1967,  a  Senate  committee  could  accu- 
rately conclude: 

The  historic  pattern  of  national  safety  legislation  in  the  United  States  has 
been  largely  characterized  by  reaction  to  tragedy — specific,  preventable  tragedy.7 

Recognizing  the  need  for  a  more  comprehensive  approach  to  the 
product  safety  problem,  Congress  in  that  year  established  the  National 
Commission  on  Product  Safety    (NCPS).8  The  Senate   Committee 

*  Sec.  e.g.,  118  Cong.  Roc  3137'S  (11)72)  (remarks  of  Rep.  Staggers)  :  National  Commis- 
sion on  Product   Safety,  Final  Report  Presented  to  the  President  and  Conqrcss  2  (1970). 

r>  Act  of  Juno  30,  1953.  07  Stat.  111.  codified  at  15  U.S.C.  1101-12(14. 

«Act  of  Aug.  2,  1956,  70  Stat.  953.  codified  nt  15  U.S.C.  1211-14.  Other  enactments 
during  the  period  when  Congress  sought  to  employ  the  piecemeal  approach  include  tlm 
Federal  Hazardous  Substances  Act  (formerly  the  Hazardous  Products  Labeling  Act).  15 
U.S.C.  1201-73;  the  Child  Protection  and  Toy  Safetv  Act  (incorporated  into  the  Hazardous 
Substances  Act),  15  U.S.C.  1201-73;  nnd  the  Poison  Prevention  Packaging  Act.  15  U.S.C. 
1471-7(1. 

7  S.  Kept.  No.  225,  90th  Con?..  1st  Sess.  1  (1907)  (Report  accompanying  resolution 
establishing  National  Commission  on  Product  Safetv). 

8  Joint  Resolution  of  Nov.  20,  1907,  P.L.  90-140,  81  Stat.  400. 
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Which  reported  the  Joint  Resolution  establishing  the  Commission 
noted  the  inadequacy  oi  both  the  current,  knowledge  about  product 
safety  and  the  degree  of  understanding  of  the  means  for  dealing  with 
the  hazards: 

The  Committee  is  well  satisfied  that  unsafe  products  aro  being  marketed  in 
disturbing  numbers  hut  there  exists  today  no  definitive  study  of  the  extent  to 
which  these  hazards  constitute  a  major  public  health  problem. 

Similarly,  the  Committee  was  presented  with  suilicient  evidence  to  raise  grave 

questions  as  to  the  adequacy  of  the  measures  presently  employed  to  Insure  the 

nahle  safe  design  and  construction  of  the  products  sold  to  the  American 
family.  There  has  never  been  a  significant  effort  to  examine  the  workings  and 
later  relationships  of  the  present  systems  of  voluntary  sell  :  :..  common 

law  product  liability,  State  and  Federal  regulatory  legislation,  and  municipal 
ordinance.* 

Consequently,  Congress  directed  the  XCPS  to  "Conduct  a  com- 
prehensive study  and  investigation  of  the  scope  and  adequacy 
of  measures  now  employed  to  protect  consumers  against  unreasonable 

risks  of  injuries  which  may  he  caused  by  hazardous  household  prod- 
ucts." 10  The  XCPS  was  to  identify  categories  of  household  prod- 
ucts presenting  an  unreasonable  hazard  to  the  health  and  safety  of 

the  consuming  public,  evaluate  the  effectiveness  of  industry  self-regu- 
lation in  providing  protection,  and  review  the  existing  Federal.  State, 
and  local  law  pertaining  to  consumer  product  safety. 

Two  years  later,  the  Commission  reported  to  Congress  that  product 
safety  did  constitute  a  public  health  problem  of  sizable  dimensions: 
20  million  injuries  a  year  and  30,000  fatalities.  In  addition,  the  Com- 
mission estimated  the  annual  costs  of  product-related  injuries  to  be 
in  the  neighborhood  of  $5.5  billion  dollars.  It  concluded: 

The  exposure  of  consumers  to  unreasonable  consumer  product  hazards  is  ex- 
cessive by  any  standard  of  measurement.11 

The  governmental  response  to  this  challenge  was  found  to  have  been 
negligible.  State  and  local  law  was  characterized  as  a  "hodgepodge  of 
tragedy-inspired  responses  to  challenges  that  cannot  be  met  by  re- 
stricted geographical  entities."  12  Federal  authority  to  curb  hazards, 
said  the  XCPS.  was  "virtually  nonexistent."  Where  authority  did 
exist,  it  was  often  dispersed  among  various  agencies  or  hampered 
by  "unnecessary  procedural  obstacles,  circumscribed  investigative 
powers,  inadequate  and  ill-fitting  sanctions,  bureaucratic  lassitude, 
timid  administration,  bargain-basement  budgets,  distorted  priorities, 
and  misdirected  technical  resources."  13 

Despite  weaknesses  in  existing  programs  the  Commission  concluded 
that  experience  with  those  few  which  had  sufficient  authority  had 
clearly  demonstrated  that  a  Federal  regulatory  role  could  substan- 
tially upgrade  the  safety  of  consumer  products. 

A  major  drawback  was  the  lack  of  information  needed  for  sound 
regulation:  the  Commission  found  that,  even  after  its  own  2-year 
study,  data  on  the  number  and  nature  of  injuries  from  consumer 
products  were  "far  from  satisfactory."  14 


6  Id.  at  '_'. 

™  Section  2  in).  P.L.  90-140  §  2  fa). 

"National  Commission  on  Product  Safetv.  Final  Report  to  the  President  and  Congrr*s 
1   (June  1970). 
12  Id.  at  2. 

u  fa, 

U  Id. 

75  981—75 14 
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The  NCPS  offered  three  general  recommendations.  First,  an 
independent  Federal  regulatory  agency  should  be  established.  Second, 
the  stall  of  that  agency  should  include  a  Consumer  Safety  Advocate 
appointed  by  the  President  to  serve  as  the  consumers  spokesman 
before  the  agency.  Third,  the  new  agency  should  have  extensive 
authority  to  promulgate  mandatory  safety  standards.  The  XCPS 
report  included  a  draft  of  legislation  recommended  to  achieve  these 
three  goals. 

B.   THE   CONSUMER  PRODUCT   SAFETY   COMMISSION    (CPSC) 

Congress  responded  quickly  to  the  XCPS  report.  Several  bills  to 
establish  a  new  independent  agency  with  responsibility  for  consumer 
product  safety  were  introduced  in  June  of  1970,  the  same  month  that 
the  XCPS  report  was  submitted.  Although  that  Congress  took  no 
final  action,  the  Consumer  Product  Safety  Act  was  enacted  by  the 
next  Congress  late  in  the  second  session.15  With  notable  exceptions,16 
the  Act  was  patterned  after  the  legislation  which  the  National  Com- 
mission on  Product  Safety  had  recommended.17  It  established  an  in- 
dependent Consumer  Product  Safety  Commission  with  "comprehen- 
sive authority  to  take  action  across  the  full  range  of  consumer  prod- 
ucts to  reduce  or  prevent  product-related  injuries."  18  The  legislation 
created  a  significant  new  role  for  Federal  regulation : 

This  legislation  proposes  that  the  Federal  Government  assume  a  major  role 
in  protecting  the  consumers  from  unreasonable  risks  of  death,  injury,  or  serious 
or  frequent  illness  asociated  with  the  use  or  exposure  to  consumer  products.19 


■  /  ct  of  Oct  .27.  1972.  P.L.  82-573.  86  Stat.  1207. 

16  The  principal  difference  between  the  Consumer  Product  Safety  Act  and  the  bill 
proposed  by  the  National  Commission  on  Product  Safety  is  the  omission  from  the  former 
of  a  Consumer  Safety  Advocate.  Section  4  of  the  NCPS  bill  provided  that  the  proposed 
Commission  have  an  independent  safety  advocate  appointed  by  the  President  (rather 
than  the  Commission)  to  a  term  of  7  years.  The  Advocate  would  have  had  authority  to 
participate  in  all  agency  proceedings,  either  in  response  to  complaints  from  the  public. 
Congress,  and  the  executive  agencies,  or  on  its  own  motion.  He  also  would  have  been 
empowered  to  seek  judicial  review  of  Commission  decisions.  Although  this  provision  was 
considered  by  both  the  House  and  Senate  Committees,  it  did  not  appear  in  either  of  the 
bills  which  were  reported  to  the  floor,  apparently  because  of  the  legislation  proposing 
to  establish  a  separate  consumer  advocacy  agency  then  being  considered.  See  Senate  Report 
No.  749,  92d  Cong.,  2d  sess.  19  (1972)  :  Cong.  Kec.  31379  (1972)  (remarks  of  Rep. 
Eckhardt)  ;  Scalia  &  Goodman,  Procedural  Aspects  of  the  Consumer  Product  Safety  Act, 
20  U.C.L.  L.  Rev.  889.  902,  n.  20  (1973). 

(The  basic  concept  of  the  NCPS  Consumer  Safety  Advocate  was  subsequently  incorporated 
in  the  Railroad  Revitali/.ation  and  Regulatory  Reform  Act  of  1976,  which  amended  the 
Interstate  Commerce  Act.  establishing,  inter  alia  an  independent  Office  of  Rail  Public 
Counsel  headed  by  a  Presidential  appointee.  49  U.S.C.  27,  as  amended  by  Act  of  Feb.  5, 
1975,  P.L.  94-210.  90  Stat.  51.) 

A  somewhat  less  important  difference  in  the  two  statutes  is  their  assessment  of  the 
consumer  interest  to  be  protected.  The  NCPS  bill  would  have  made  a  legislative  finding 
that  the  public  had  a  "right  to  be  nrotected"  against  unreasonably  hazardous  products. 
Section  2(a)(1).  Although  the  Senate  bill  contained  a  similar  finding.  S.  3419.  92d  Cong.. 
2d  Sess..  |101(7),  Cong.  lice,  ms-:3,  (1972).  the  legislation  eventually  adopted  merely 
finds  that  "the  public  should  be  protected"  against  unreasonable  product  hazards.  Section 
2(a)(3).  15  U.S.C.  2051(a)(3).  The  report  accompanying  the  House  bill,  which  contained 
the  finding  included  in  Section  2(a)(3)  of  the  legislation  as  passed,  stated:  "It  is  con- 
sidered self-evident  that  the  public  is  entitled  to  purchase  products  without  subjecting 
themselves  to  unreasonable  risk  of  injury  or  death."  H.R.  Rep.  No.  1153,  92d  Cong.,  2d 
Sess.  21    (1972). 

17  The  bill  as  passed  was  essentially  the  House  bill.  H.R.  15003.  92d  Cong..  2d  sess. 
(1972).  The  Senate  bill,  which  the  Conference  rejected  in  virtually  all  important  respects. 
had  been  somewhat  more  ambitious.  S.  3419.  92d  Cong.,  2d  sess.  (1H72).  It  would  have 
removed    from   the   Department   of   Health,    Education    and   Welfare   the   functions   of   the 

!' 1   and  Drug  Administration  and  transferred   them  to  a  newly  established  Independent 

V '.  Drug,  and  Consumer  Product  Agency  headed  by  a  smil'Io  administrator.  The  Admin- 
istration bill  added  responsibility  for  consumer  product  safety  to  the  mandate  of  the  FDA 
while  retaining  FDA  within  HEW  as  an  executive  agency.  S.  17M7.  92d  Cong..  1st  sess. 
(1971);  II. R.  8157.  92d  Cong..  1st  sess.  (1971).  In  rejecting  this  approach  the  House 
report  indicated  both  a  lack  of  confidence  in  the  Food  and  Drug  Administration  and  a 
feeling  that  FDA  already  had  responsibilities  so  broad  that  it  would  he  unable  to  accord 
product  safety  regulation  the  important  status  the  Committee  believed  was  appropriate. 
H.R.  Ken.  No.  1153,  92d  Cong.,  2.1  sess.  25-26  (1972). 

"  U.K.  Rep.  No.  115.3,  92d  Cong.,  2d  sess.  21  (1972). 
i"  Id. 
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1.  Powers  and  responsibilities. — Relying  heavily  on  the  findings  of 
the  National  Commission  on  Product  Safety  which  it  had  created  ;; 

-  earlier,20  Congress  gave  the  new  agency  two  basic  function-:  the 

Regulation  of  consumer  product  safety,  a  task  which  tic-  market  alone 
had  proven  unable  to  perform:  and  the  collection  and  dissemination 

to  the  public  of  information  about  product  safety.  A-  stated  in  the 
Consumer  Product  Safety  Act,  the  legislation's  purposes  are: 

(1)  to  protect  the  public  against  unreasonable  risks  of  injury 
associated  with  consumer  products; 

(2)  to  assist  consumers  in  evaluating  the  comparative  safety  of 
consumer  products; 

(3)  to  develop  uniform  safety  standards  for  consumer  products 
and  to  minimize  conflicting  State  and  local  regulations;  and 

(4)  to  promote  research  and  investigation  into  the  causes  and 
prevention  of  product-related  deaths,  illnesses,  and  injuries. 

The  Act  directs  the  Consumer  Product  Safety  Commission  to  regu- 
late "consumer  products,"  a  term  which  is  broadly  defined,22  and  pro- 

-  it  with  a  broad  array  of  effective  regulatory  weapons  from  which 
to  choose.  The  Commission  may  set  mandatory  safety  standards,  in- 
cluding requirements  for  design  and  construction  as  well  as  perform- 
ance, for  consumer  products  which  are  determined  to  present  an  "un- 
reasonable risk  of  injury."  23  If  the  Commission  finds  that  it  is  not 
feasible  to  protect  the  public  adequately  from  the  unreasonable  risk 
of  injury  by  means  of  a  mandatory  product  safety  standard,  it  may 
ban  the  product.24 

If  the  Commission  finds  that  a  consumer  product  presents  a  "sub- 
stantial- product  hazard,"  defined  to  mean  either  a  product  which 
fails  to  comply  with  an  applicable  consumer  product  safety  rule  or  a 
product  which  creates  a  "substantial  risk  of  injury  to  the  public,"  -5 
the  Commission  has  available  a  variety  of  remedies  to  protect  the  pub- 
lic. It  may  require  the  manufacturer,  distributor,  or  retailer  to  under- 
take such  notification  to  consumers  as  it  deems  appropriate.20  and  it 
may  further  require  the  manufacturer,  distributor,  or  retailer  of  the 
product  to  choose  among  repair,  replacement,  or  refund.27  The  Com- 
mission is  not  left  solely  to  its  own  devices  to  ferret  out  these  substantial 
product  hazards :  a  unique  provision  in  the  Act  requires  manufacturers, 

s  ibutors,  and  retailers  to  notify  the  Commission  immediately  upon 
obtaining  information  reasonably  supporting  the  conclusion  that  a 
product  contains  a  defect  which  could  create  a  substantial  product 
hazard.28 


V.  at  21-24  :  S.  Rep.  740.  r»2d  Con?.,  2d  Sess.  3-5  (1072  . . 
Section  2ib),  15  U.S.C.  2051(b). 

(1),   15   r.s.C.  2052(a)(1);  see  H.  Rep.  No.   1153,  02a   Con-..   lsi 

27-2s    (1072).   The  definition  specifically  excludes  a  number  of  major  products,  such  as 
motor  vehicles,  tobacco,  food,  and  drugs.  See  id. 

3  Section  7,  15  U.S.C.  2056.  The  statute  requires,  however,  that  performance  standards 
be  used   "whenever  feasible."    Section   7(a).    15   U.S.C.    2056(a)  ;   see    II.    Ki">.    No.    115.;. 
92d  Cong..   1st  sess.   33    (1972)    ("strong  preference  for  performance  standards'*. 
*  Section  S.  15  U.S.C.  20." 7. 
25  Section  15(a).  15  U.S.C.  2064(a). 

28  Section  15(c),  15  T'.s.C  2064(c).  A  provision  added  by  the  Consumer  Product  Safety 
Commission  Improvements  Act  of   1076  empowers  the  Commission  to  initiate  judicial  pro- 
?a    t  i    enjoin    the    distribution    of    a    consumer    product    during    the    pendency    of    a 
see'b  in.v  15  U.S.C.  2064(g),  ndded  by  P.L.  04-2^4.  §  12. 

•ion  15(d),  15  U.S.C.  2064(d).  Because  the  Act  defines  a  "manufacturer"  as  anv 
person  who  "manufacturers  or  imports"   a  consumer  product,   section   .".fa)<4'.   15   U.S.C. 
52      i(4>,   in  every  instance  where  it  is  made  applicable  to  a  "manufacturer,"   11 
B  to  import  Qrs. 
-     tion   15(b),   15  U.S.C.  2064(b).   A  product  which  fails  to  comply  with  a  consumer 
product  safety  ro  a  substantia]  product  hazard. 
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If  the  Commission  determines  that  a  product  is  an  ''imminently 
hazardous  consumer  product,"  29  it  may  immediately  institute  judicial 
proceedings  against  it  or  its  manufacturer,  distributor,  or  retailer  for 
appropriate  relief,  including  public  notification  recall,  repair,  replace- 
ment, or  refund.30 

In  addition,  the  Commission  administers  several  other  acts  which 
were  transferred  to  it  from  other  agencies  by  the  Consumer  Product 
Safety  Act :  the  Federal  Hazardous  Substances  Act,31  the  Flammable 
Fabrics  Act,32  the  Poison  Prevention  Packaging  Act,33  and  the 
Refrigerator  Safety  Act.34  These  laws  provide  the  Commission  with 
a  variety  of  regulatory  devices  for  use  in  proceedings  pertaining  to 
the  products  falling  within  their  respective  jurisdictions.35  Perhaps 
most  noteworthy  of  these  is  the  authority  granted  by  the  Child  Pro- 
tection and  Toy  Safety  Act  provisions  of  the  Federal  Hazardous  Sub- 
stances Act  to  act  quickly  and  efficiently  against  hazards  in  children's 
toys  with  the  simple  notice  and  comment  rulemaking  procedures 
described  by  the  Administrative  Procedure  Act.36 

In  addition  to  its  regulatory  responsibilities,  the  Commission  also 
has  been  given  the  task  of  assembling  information  on  consumer  pro- 
duct safety  and  disseminating  it  to  the  public.  This  dual  research  and 
educational  function  is  mandated  under  Section  5  of  the  Act,  which 
directs  the  Commission  to  maintain  an  Injury  Information  Clearing 
House,  to  collect  and  disseminate  product  injury  data,  and  to  conduct 
such  research  and  studies  as  the  Commission  deems  appropriate.37 


29  For  a  discussion  of  the  Congressional  intent  embodied  in  the  similar  term  of  art 
"imminent  hazard,''  see  Hearings  on  Regulator!/  Reform  (Food  and  Drug  Administration) 
Before  the  Subcomm.  on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate 
and  Foreign  Commerce,  94th  Cong..  2d  sees.,  vol.  II.  Serial  No.  94-81.  at  531-32.  551-52, 
574-76,  590-601  (1976)  (Federal  Food.  Drujj.  and  Cosmetic  Act)  :  Hearings  on  the  Effects 
of  2,  \,  5—T  and  Related  Herbicides  on  Han  and  the  Environment  Before  the  Subcomm. 
on  Energy,  Natural  Resources,  and  the  Environment  of  the  Senate  Comm.  on  Commerce, 
91st  Cong.,  2d  sess.,  serial  No.  91-83.  at  50-52,  69-70,  74-77  (1976)  (Federal  Insecticide, 
Fungicide,  and  Kodenticide  Act). 

30  Section  12,  15  U.S.C  2061.  The  Commission  also  has  Imminent  hazard  powers  under 
the  Federal  Hazardous  Substances  Act.  That  Act  authorizes  the  Commission  to  make  an 
administrative  determination  that  a  product  is  an  "imminent  hazard."  Sections  2(q)(2t. 
3(e)(2).  15  U.S.C.  1261(q)(2).  1262(e)(2).  The  latter  provision  is  contained  in  the 
Child  Protection  and  Toy  Safety  Act.  Because  no  judicial  proceedings  are  required,  these 
provisions  enable  the  Commission  to  move  considerably  more  expeditiously  than  does 
Section  12  of  the  CPSA. 

31  15  U.S.C.   1261-1274. 

32  15   U.S.C.    1191-1200. 

33  15   U.S.C.    1471-1476. 
»*  15   U.S.C.   1211-1214. 

35  Section  30(d)  of  the  CPSA  originally  provided  that.  If  the  risk  of  injury  sought  to 
be  addressed  "could  be  eliminated  or  reduced  to  a  sufficient  extent  by  action  taken  under" 
one  of  the  transfered  acts,  then  the  Commission  was  reouired  to  use  the  appropriate 
transferred  act  rather  than  the  CPSA.  15  U.S.C.  2079(d).  The  Consumer  Product  Safety 
Commission  Improvements  Act  of  1976  increased  the  Commissions  flexibility  by  amending- 
this  provision  to  authorize  the  Commission  to  address  such  risks  of  injury  under  the  CPS A 
if  it  finds  by  rule  that  "it  is  in  the  public  interest  to  regulate  such  risk  of  injurv  under 
this  Act."  15  U.S.C.  2079(d).  as  amended  by  P.L.  94-284,  §  16. 

39  5  U.S.C.  553.  The  provision  of  the  Child  Protection  and  Tov  Safety  Act  referred  to  is 
Section  3(e)(1)  of  the  Federal  Hazardous  Substances  Act.  15  U.S.C.  1262(e)(1).  The 
National  Commission  on  Product  Safety  found  that  "[i]n  most  instances  relating  to  the 
development  of  safety  standards  of  general  applicability,  informal  procedures  appear  appro- 
priate" National  Commission  on  Product  Safety.  Final  Report  Presented  to  the  President 
and  Congress  93  (1970).  Although  Congress  approved  Informal  procedures  la  the  standard- 
setting  provisions  of  the  CPSA  (which  differ  from  the  provisions  of  the  Administrative 
Procedure  Act  only  in  that  they  require  participants  In  the  proceeding  to  be  given  an 
opportunity  for  oral  presentation  of  views.  Section  9(a)(2),  1  5  U.S.C.  2058(a)(2)),  it 
left  unchanged  the  more  cumbersome  procedures  contained  in  section  2  of  the  Federal 
Hazardous   Substances  Act.  15   U.S.C.    1261  (q)  (1)  (B).  procedures  which  have  been  roundly 

criticized,  pee.  e.g.t  Hearings  at  41-42  (testimony  of  Commissioner  Pittle)  :  id.  at  90  (testi- 
mony of  Chairman  Simpson);  id.  at  138  (testimony  of  Commissioner  Franklin).  Tim 
Standard-setting  provisions  contained  in  the  Flammable  Fabrics  Act  are  similar  to  those  In 
the  CPSA.  Section  4(d).  15  D.S.C.  1192(d).  as  amended  by  Pnblic  Law  <»4-2«4  (Consumer 
Product  Safety  Commission  Improvements  Act  of  1976).  Tlie  Poison  Prevention  Packaging 
A.-r  requires  only  notice  and  comment  rulemaking  for  standard-setting,  section  ."..  15  U.S.C 

3'-*15  U.S.C.  2054. 
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Despite  the  considerable  powers  Congress  gave  the  Commission  to 

move,  against   hazardous  consumer  products,  the  Legislation   is  no! 

ed  against  business.88  The  Chairman  of  the  House  Subcommittee 

on  Commerce  and  Finance,  which  reported  the  Legislation,  stated: 

The  Subcommittee  and  tho  Committee  irere  especially  careful  to  design  the 
let  to  tak«>  Into  account  the  Legitimate  problems  <>f  industry.  Rarefy  have  I 

.lion  drafted  with  more  awareness  of  its  effect  on  the  industries  that  will 
tbject  to  it.*9 

Congress  incorporated  in  the  Act  provisions  which  insure  that  Com- 
mission regulations  do  not  unduly  burden  business.40  The  A.ct?s  broad 
preemption  authority  enables  the  Commission  to  eliminate  compliance 
problems   frequently  afflicting  business  subject  to  regulation  by  a 

multiplicity  ot  State  and  local  agencies.  The  Act  requires  the  Com- 
mission to  provide  an  opportunity  for  a  trial-type  hearing  before 
issuing  a  Section  15  substantial  product  hazard  order.41  A  provision 
I  by  the  Consumer  Product  Safety  Commission  Improvements 
Act  of  1976,  authorizes  suits  against  the  Commission  to  recover  dam- 
ages  incurred  a-  a  result  of  Commission  actions  which  are  grossly 
negligent.42 
J.  Kegulatary  reform  aspects  of  the  Consumer  Product  Safety 
1  . — In  establishing  this  new  regulatory  agency,  Congress  attempted 
to  create  a  legislative  scheme  which  would  overcome  a  number  of  the 
shortcomings  apparent  in  the  workings  of  older  regulatory  agencies. 
In  effect,  the  Consumer  Product  Safety  Act  was  regulatory  reform 
whereby  Congress  employed  a  number  of  new  techniques  believed 
likely  to  improve  the  effectiveness,  the  efficiency,  and  the  fairness  of 
government  regulation.43 

(a)  Conswm  r  participation. — Perhaps  most  important  of  the  regu- 
latory reform  concepts  embodied  in  the  Act  is  the  emphasis  on  con- 


•-.  r.q..  IIS  Consr.  Rec.  21S52  (1972)  (remarks  of  Senators  Fastore.  Percy,  nnd  Mag- 
nuson  :  118  Con?.  Rec.  31375  f  1972 ^  (remarks  of  Rep.  Stageers).  In  fact.  Congress  hoped 
that  business  and  consumers  would  attack  the  product  safety  problem  In  a  spirit  of 
cooperation.  The  Chairman  of  the  Senate  Commerce  Committee,  In  reporting  the  bill, 
stated  that  It  "would  usher  in  a  new  era  In  product  safety — an  era  In  which  Government, 
Industry,  and  the  consumer  would  work  together.  .  .  ."  118  Cong.  Rec.  21846  (1972)  (re- 
marks of  Senator  Masrnuson). 

88  Cong.   Rec.   3137S    (1972)    (remarks  of  Rep.  Moss).  The  House  Report  recognized  "a 
need  to  insure  that  the  procedures  relating  to  consumer  products  are  fair  to  both  Industry 
ind    consumers."    H.   Hop.   No.   1153,   92d   Cong..   2d  sess.   26    (1972)  ;  see  118  Con-    Rec. 
< '1972)   (remarks  of  Rep.  James  T.  Broyhill). 

<°  In  promulgating  consumer  product  safety  rules,  the  Commission  must  make  detailed 
findings  as  to  the  economic  effect  of  the  rule.  Including  means  of  "minimizing  adverse 
effects  on  competition  or  disruption  or  dislocation  of  manufacturing  and  other  commercial 
practices  *  *  *.*'  Section  9(c),  15  D.8.C  2058(c)  :  see  II.  Rep.  No.  1022.  94tb  Cong., 
2d  se*s.  30  (1976).  The  House  Report  indicated  an  expectation  that  the  Commission,  when 
establishing  requirements  for  manufacturers'  recordkeeping  under  Section  16(b).  15  D.S.C. 
2065(b),  '"will  take  due  consideration  of  the  cost  of  establishing  and  malntainlne  the 
records  and  benefits  to  be  achieved."  II. R.  Rep.  No.  1153.  92d  Cong!,  2d  sess.  44  (1972K 

41  15  CSC.  2064.  As  amended  by  the  Consumer  Product  Safety  Commission  Improve- 
ment-; Act  of  1076.  however.  Section  15  now  authorizes  the  Commission  to  seek  a  pre- 
liminary injunction  restraining  the  distribution  in  commerce  of  a  consumer  product  during 
pendency  of  a  proceeding  under  Section  15(d)  for  the  repair,  replacement,  or  repurchase 
of  such  product.  1."  T.S.C.  2064(g),  added  br  P.L.  94-2*4. 

"15  r.S.C.  2053(1),  added  by  P.L,  94-284,  §5  Congress  made  clear,  however,  that 
in  providing  this  remedy  for  those  in.iured  by  the  Commission's  regulatory  errors,  It 
did  "not  intend  Fto]  chill  the  Commission  from  exercising  its  statutory  responsibility 
to  protect  the  public  from  dangerous  products."  II.  Rep.  Xo.  1022.  94th  Cong.,  '_' 
19  (1976)  'Conference  Report),  nnd  toward  that  end  it  directed  that  anv  judgments 
awarded  under  this  provision  be  paid  from  the  general  treasurv,  not  the  Commission's 
appropriations.  ir,  rj.S.C  2081  (c),  added  by  P.I*  94-284,  §  5. 

a  As    Senator   Moss    has    noted:    ["Olne   could    identify   two   missions   for  the   Consnmer 

product   Safety  Commission — a  primnry  mission  nnd  a  subsidiary  mission.  The  subsidiary 

is  nn  effort  at  recrulatorv  reform.  The  Consumer  Product  Safety  Act  is  loaded  with 

regulatory  innovations."  Hearings  on  S.  644  and  S.  1000  Refore  the  Subcom.  for  Consumers 

of  the  Senate  Comm.  on  Commerce.  94th  Cong.,  i>t  Sess.,  Serial  Xo.  94-12,  at  1   (1975). 
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sumer  participation.44  In  numerous  places,  provision   is  made  for 

consumer  participation;  for  example,  instead  of  using  the  traditional 
provision  allowing  participation  by  any  "interested  person,"  often 
the  act  explicitly  recognizes  a  role  for  "consumers."  Although  some 
avenues  of  consumer  participation  provided  for  by  the  Act  were  already 
opened  by  consumers  through  either  informal  action  or  court  decisions, 
these  avenues  are  written  into  the  statute  explicitly,  in  a  significant 
departure  from  past  practice.  The  novel  procedure  for  development 
by  private  parties  of  consumer  product  safety  standards,  set  out  in 
Section  7,45  expressly  requires  that  "consumers  and  consumer  orga- 
nizations" be  afforded  the  opportunity  to  participate,  Significantly, 
such  participation  is  in  the  prepublication  stage  of  the  rulemaking, 
i.e.,  prior  to  the  time  any  rule  has  actually  been  drafted  or  proposed 
by  the  Commission.46 

Recognizing  that  participation  in  administrative  proceedings  is 
expensive,  Congress  granted  the  agency  broad  discretion  to  "fund 
"offerors"  (private  standard  developers).47  Congress  recently  added 
provisions  to  the  Act  authorizing  the  courts  to  award  the  costs  of 
suit,  including  atorneys'  fees  and  expert  witnesses'  fees,48  in  order  "to 
enable  interested  persons  who  have  rights  under  the  Consumer  Prod- 
uct Safety  Act  to  vindicate  those  rights."  49 

Section  10  authorizes  "[a]ny  interested  person,  including  a  con- 
sumer or  consumer  organization,"  to  petition  the  Commission  to  com- 
mence a  proceeding  for  the  development  of  a  consumer  product  safety 
rule.50  Section  11  authorizes  judicial  review  of  a  consumer  product 
safety  rule  by  "any  person  adversely  affected  by  such  rule,  or  any 
consumer  or  consumer  organizations," 51  thus  effectively  defeating 
the  recently  imposed  judicial  limitations  on  standing.52  Section  15 
requires  that  in  any  proceeding  to  determine  whether  a  product  is 
a  "substantial  product  hazard"  the  Commission  afford  an  opportunity 
for  a  hearing  to  "interested  persons,  including  consumers  and  con- 
sumer organizations  *  *  *."  53 

44  See,  e.g.,  Senate  Report  No.  835,  92d  Cong.,  2d  sess.  12  (1972)  (recognizing  the  "basic 
policy  of  this  bill  to  encourage  consumer  participation  In  the  procedure  and  processes  of 
the  agency"). 

«  Section  7(d)(3)(B),  15  U.S.C.  2056(d)(3)(B). 

*•  In  addition  to  enhancing  consumer  participation,  Congress  sought  in  Section  7  to 
structure  pre-publication  activity  in  rulemaking  proceedings  so  as  to  equalize  the  oppor- 
tunity of  all  concerned,  both  consumers  and  industry,  to  influence  the  shape  of  the 
proposed  standard.  Because  the  proposed  rule  is  often  similar  to  the  final  rule,  pre- 
publication  participation  is  crucial  in  determining  the  ultimate  outcome  of  the  rulemaking 
It  is  generally  assumed  that  various  narrow  interests,  usually  but  not  always,  industry 
interests  have  had  superior  influence.  Section  7  partially  redresses  this  imbalance. 

«  Section  7(d)(2),  15  U.S.C.  2056(d)(2). 

^Consumer  Product  Safetv  Commission  Improvements  Act  of  1976.  P.L.  94-284.  §  10. 

49  H.  Rep.  No.  1022.  94th  Cong..  2d  sess.  22  (1976)  (Conference  Report  accompanying 
Consumer  Product  Safety  Commission  Improvements  Act  of  1976). 

~  15  U.S.C.  2059(a). 

51 15  U.S.C.  2060(a).  The  standard  of  review  is  "substantial  evidence  on  the  record 
taken  as  a  whole,"  Section  11(c),  15  U.S.C.  2060(c),  rather  than  the  traditional,  loss  strict 
"arbitrary  and  capricious"  standard.  See  H.R.  Rep.  No.  1153,  92d  Cong.  2d  sess.  3S  (1972). 

52  The  judicial  trend  toward  a  more  liberal  law  of  standing  which  culminated  witb  tbe 
decision  in  United  States  v.  SCRAP.  412  U.S.  669  (1973),  has  been  sharply  reversed  by 
rocent  cases.  See,  e.g.,  Simon  v.  Eastern  Kentucku  Welfare  Riohts  Organization,  96  S.Ct. 
1917  (1976)  :  Worth  v.  Seldin,  All  U.S.  490  (1975).  Though  Section  11  antedates  Worth 
and  Eastern  Kentucky,  the  statute's  explicit  grant  of  a  right  of  judicial  review  to  consumers 
defeats  tbe  application  of  those  cases  to  such  petitioners. 

ra  15  r.S.C  2064(c),  (d).  Because  tbe  Section  15  hearing  is  required  to  be  conducted  in 
accordance  with  Section  5  of  the  Administrative  Procedure  Act,  5  U.S.C.  554,  consumers 
have  full  rights  of  cross-examination,  15  U.S.C.  2064(f). 
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Section  24  embodies  the  "private  Attorney  General"  cor 
authorizing  "[a]ny  interested  person,"  a  term  which  includes  con- 
sumers," to  bring  an  action  in  the  Federal  district  courts  for  in  j  unci  ive 
relict"  to  enforce  a  consumer  product  safety  rule  or  an  order  under 
Section  L5.  ■'-'•  One  third  of  the  members  of  the  Product  Safety  Ach 
Council,  the  statutory  advisory  committee  created  by  Section  28  of 
the  Ac!,  must  be  selected  from  among  "consumer  organizations,  com- 
munity organizations,  and  recognized  consumer  nally, 
the  authority  granted  the  Commission  under  Section  27(b)(6)  to 
accept  "gifts  and  voluntary  and  uncompensated  services"  provides 
an  additional  avenue  for  consumers  to  participate  in  the  work  of  the 
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agency. 

(b)  Agency  independence  and  responsiveness. — In  attempting  to 
assure  fairness.  Congress  sought  to  increase  agency  independence  from 
interests  which  historically  have  had  undue  influence  in  other  regula- 
tory agencies — the   regulated  industry  and  the  executive  branch.58 
Upon  being  so  designated  by  the  President,  the  Chairman  serves  in 
that  capacity  not  at  the  pleasure  of  the  President  but  until  the  con- 
clusion of  his  term  as  a  Commissioner.59  The  Vice  Chairman  is  not 
appointed  by  the  President  but  elected  annually  by  the  Commission.00 
A  provision*  added  by  the  Consumer  Product  Safety  Commission 
provements  Act  of  1976  prohibits  the  political  clearance  of  any  ( 
mission  employee.01  The  Commission  is  required  to  submit  any  bu< 
ary  and  legislative  proposals  that  it  submits  to  OMB  simultaneo 

54  When  referring  to  "any  Interested  person,"  the  CPSA  frequently  specifies  thnf  the 
term  includes  "consumers  and  consumer  organizations,"  see,  e.g.,  Section  7(d)  (; 
15  U.S.C.  2056(d)(3)(B),  Section  10(a),  15  U.S.C.  2059(a)  ;  Section  15(c),  (d),  15  T'.S.C. 
2004(c),  (d),  and  the  Act's  omission  of  that  specification  here  would  appear  to  be  In- 
advertent. In  any  case,  the  term  "Interested  person"  commonly  defines  an  extremely 
broad  class.  Compare  5  U.S.C.  553(c)  (Administrative  Procedure  Act  rulemaking  provision 
authorizing  participation  by  "interested  persons."  a  term  which  has  been  generally  con- 
strued by  Federal  agencies  to  include  anyone  who  desires  to  participate),  with  5  D.S.C. 
702  (Administrative  Procedure  Act  judicial  review  provision  limiting  the  right  of  review 
to  persons  "adversely  affected  or  aggrieved. "  a  class  which  judicial  decisions  have  sharply 
limited).  Particularly  as  used  in  the  CPSA.  which  contains  numerous  explicit  references 
to  the  fact  that  "any  interested  person"  includes  "consumers  and  consumer  organizations," 
the  term  "interested  person"  as  used  in  Section  24  must  include  consumers. 

65  15  U.S.C.  2073. 

M15  U.S.C.  2077(a)(3). 

^15  U.S.C.  2076(b)(6). 

68  Interestingly,  the  Consumer  Product  Safety  Commission  is  the  only  independent  regu- 
latory agency  which  Congress  has  actually  designated  as  an  "independent"  agency.  Section 
4(a),  15  U.S.C.  2053(a),  a  fact  which  has  been  carefully  noted.  See  Joint  Ileprincrs  on 
Consumer  Product  Safety  Commission  Oversight  Before  the  Senate  Comm.  on  Commerce 
and  the  Senate  Comm.  oh  Government  Operations,  93d  Cong.,  2d  sess..  serial  No.  0:?-lon, 
at  1-2  (remarks  of  Sen.  Moss),  9  (remarks  of  Chairman  Simpson)  (1974).  But  see  id.  at 
25.  45.  The  statement  In  the  House  Report  that  the  Commission  was  created  "in  the 
image  of  other  regulatory  commissions  which  have  been  created  by  the  Congress  to  retaliate 
the  essential  industries  of  rail  and  air  transportation,  oil  and  gas  production,  communica- 
tions, and  the  securities  markets,"  II.  Rep.  No.  1153.  92d  Cone:.,  2d  sess.  29  (1972),  seems 
to  Indicate  that,  while  Congress  attempted  to  structure  the  CPSC  in  a  fashion  which 
would  ensure  its  functional  independence,  it  did  not  intend  to  loeate  the  new  agency  ar  a 
different  point  in  the  governmental  matrix  from  other  independent  regulatory  commissions. 

■  Section  4(a),  15  U.S.C.  2053(a). 

»  Section  4(d).  15  U.S.C.  2053(d). 

61  "The  appointment  of  any  officer  (other  than  a  Commissioner)  or  employee  of  the 
Commission  shall  not  be  subject  directly  or  indlrectlv.  to  review  or  approval  bv  anv  officer 
or  entity  within  the  Executive  Office  of  the  President."  Section  4(e)  (4).  15  U.S.C.  2053(g) 
(4).  added  by  Public  Law  94-284,  8  4(b):  see  II.  Ifep.  No.  325.  94th  Con-..  1st 
sess.  16  (1975)  (noting  that  political  clearance  is  "totallv  inappropriate  for  an  Independent 
regulatory  agency")  :  H.  Pep.  No.  1022.  94th  Cong.,  2d  Sess.  17-1 8  (1970)  (Conf< 
Report)  (noting  that  White  House  political  clearance  is  "not  consistent  with  the  purpose 
or  function  of  an  independent  agency").  The  orirrins  of  tills  provision  are  discussed  later 
in  this  chapter.  For  further  discussion  of  political  clearance,  see  chapter  2  of  this  Report. 
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and  without  prior  clearance,  io  the  Congress.62  Commissioners  may  not 
be  removed  for  "inefficiency,"  as  may  the  Commissioners  of  some  other 
regulatory  agencies,  but  only  for  ''neglect  of  duty  or  malfeasance  in 
office."  ,;i  Some  have  expressed  doubt  as  to  the  practical  significance 
of  this  provision.64  By  authorizing  the  Commission  to  represent  itself 
in  civil  litigation  if  the  Attorney  General  refuses  to  do  SO,65  the  1D7G 
Improvements  Act  has  lessened  the  influence  of  the  executive  branch 
in  the  determination  of  enforcement  policy. 66 

To  increase  the  Commission's  insulation  from  undue  influence  by 
the  regulated  industry,  the  Act  sets  strict  conflict  of  interest  require- 
ments for  Commissioners.67  It  prohibits  them  and  their  chief  em- 
ployees from  accepting  employment  with  regulated  manufacturers  for 
one  year  after  leaving  the  Commission.63  It  requires  also  that  the 
Commission's  Annual  Report  include  a  log  or  summary  of  all  meet- 
ings held  between  Commission  officials  and  persons  aifected  by  the 
Commission's  regulatory  activities.69 

In  addition  to  attempting  to  ensure  the  new  agency's  independence 
from  narrow  interests,  Congress  sought  to  make  it  responsive  to  the 
public.70  For  example,  any  interested  person,  including  a  consumer, 
may  petition  the  agency  for  the  issuance  of  a  consumer  product  safety 
rule,  as  noted  elsewhere.71  This  right  to  petition  the  agency  is  a  sub- 
stantial improvement  over  the  right  to  petition  conferred  by  the 
Administrative  Procedure  Act.72  The  Commission  must  respond  to 
a  Section  10  petition  within  120  days.  If  it  denies  the  petition,  it  must 
state  its  reasons.73  Furthermore,  a  petitioner  who  considers  the  denial 
to  be  in  error  may  seek  judicial  review  in  a  de  novo  proceeding,74  forc- 

«  Section  27(k),  15  U.S.C.  2075(k). 

83  Section  4(a),  15  U.S.C.  2053(a);  see  H.R.  Rep.  No.  1153.  92d  Cone:.,  2d  sess.  29 
(1972)  (noting  that  "[b]y  delineating;  the  bases  for  removal,  your  committee  intends  to 
restrict  the  President's  power  to  remove  from  office  to  these  grounds  alone"). 

64  Scalia  &  Goodman,  "Procedural  Aspects  of  the  Consumer  Product  Safety  Act,"  20 
U.C.L.A.  L.  Rev.  889,  904  (1973)  (noting  that  "even  under  the  more  permissive  standard, 
no  member  of  any  independent  regulatory  commission  has  ever  been  removed  by  the 
President  since  the  Supreme  Court  established  Congress'  right  to  insulate  such  agencies 
from  executive  control  in  1935"). 

65  This  provision  is  similar  to  Section  16  of  the  Federal  Trade  Commission  Act.  15 
U.S.C.  56,  as  amended  by  P.L.  93-637  (Magnuson-Moss  Warranty — Federal  Trade  Com- 
mission Improvement  Act). 

66  P.L.  94-2.S4,  §  11. 

67  Section  4(c).  15  U.S.C.  2053(c).  The  House  Report  noted:  "The  committee  recog- 
nizes that  these  restrictions  are  severe.  It  is  intended  by  them  to  create  a  standard  for 
members  of  the  Commission  which  will  assure  that  they  are  their  own  masters  and  are 
known  to  be  such."  H.  Rep.  No.  1153.  92d  Cong..  2d  sess.  30  (1072). 

68  Section  4(g)(2),  15  U.S.C.  2053(g)(2).  "This  restriction  is  Intended  to  assure  that 
persons  will  not  seek  employment  with  the  agency  or  use  their  Federal  office  as  a  means 
of  subsequently  gaining  employment  in  the  regulated  industry  or  as  a  means  of  acquiring 
members  of  industry  ns  future  clients."  U.R.  Rep.  No.  1153,  92d  Cong.,  2d  sess.  30  (1972K 
It  should  ho  notfl  tli.it  tho-o  is  as  apparent  discrepancy  between  the  statute's  restriction, 
which  applies  only  to  regulated  "manufacturers"  (presumably  including  importers),  and 
this  Report,  which  implies  that  the  restriction  has  much  broader  applicability,  reaching 
to  all  the  "regulated  industry." 

»  Section  27(j)(S).  15  U.S.C.  2076(j)(S). 

70  Independence  and  responsiveness  :ire  closely  linked.  The  Senate  Report  considered 
independence  "a  crucial  element"  for  making  agencies  more  responsive.  S.  Rep.  No.  749, 
92d  Conjr..  2d  sess.  8  (1072). 

71  Section  10.  15  U.S.C.  2059.  "The  basic  policy  behind  this  provision  Is  that  the  Agency 
should  he  responsive  and  accountable  to  the  public."  S.  Rep.  No.  835,  92d  Cong.,  2d  sess. 
14    (1972). 

73  5  U.S.C.  553(e). 

™  Section  10(d).  15  U.S.T.  20.-)0(d). 

74  In  the  course  of  explaining  its  use  of  this  most  stringent  standard  of  judicial 
review,  one  of  the  Senate  Reports  noted  :  "Aeency  action  affectinc  interests  in  life  and 
health  should  he  sub.ieet  to  the  most  searching  judicial  examination.  In  our  view,  the 
Importance  Of  these  interests  justifies  a  departure  from  the  normal  standard  of  review. 
In  such  cases,  substantial  evidence  in  the  record  should  not  he  sufficient  to  sustain  the 
agency  action.  The  petitioner  must  prove  the  unreasonable  risk  hv  a  preponderance  of 
the  evidence,  the  usual  standard  In  civil  cases."  S.  Rep.  No.  835,  92d  Cong.,  1st  sess.  15 
(1072). 
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inir  the  agency,  if  petitioner  prevails,  to  commence  a  rulemaking 
The  An  specifically  requires  the  Commission  to  consider 
how  its  actions  affect  those  it  regulates.7*  The  improved  opportunities 
for  consumer  participation,  previously  discussed,  also  help  to  create  a 
responsive  agency. 

{<')  Information  gathering  powers. — Recognizing  the  value  of  ac- 
curate and  complete  information  about  regulated  industries.  Con- 
pees  gave  the  new  Commission  a  variety  of  information-fathering 
powers : 

If  the  Commission  is  to  act  responsibly  and  with  adequate  basis,  it  must  have 
complete  and  full  access  to  information  relevant  to  its  statutory  responsibilities. 
Accordingly,  the  Committee  has  built  into  this  bill  broad  information-gathering 
powers.77 

As  noted  above.  Section  5  (a)  directs  the  Commission  to  : 

(1)  Maintain  an  Injury  Information  Clearing  House  to  collect^ 
investigate,  analyze,  and  disseminate  injury  data,  and  informa- 
tion, relating  to  the  causes  and  prevention  of  death,  injury,  and 
illness  associated  with  consumer  products ;  and 

(2)  Conduct  such  continuing  studies  and  investigations  of 
deaths,  injuries,  diseases,  other  health  impairments,  and  economic 
losses  resulting  from  accidents  involving  consumer  products  as  it 
deems  necessary.7 s 

In  addition.  Section  5(b)  authorizes  the  Commission  to  conduct  its 
own  research  and  studies  on  the  safety  of  consumer  products  and  on 
improving  their  safety,  including  actual  testing  of  the  products.79  The 
Commission  is  given  libera]  authority  also  for  making  grants  and 
entering  into  contracts  to  achieve  the  purposes  of  Section  5.so 

The  Act  enables  the  Commission  to  go  directly  to  the  regulated  in- 
dustry for  information.  It  makes  available  to  the  Commission  vir- 
tually any  information  in  the  possession  of  manufacturers  on  the 
safety  of  the  consumer  products  they  produce.  For  example,  Section 
27(e)  empowers  the  Commission  to  require  by  rule  any  manufacturer 
to  provide  to  the  Commission  "such  performance  and  technical  data 
related  to  performance  and  safety  as  may  be  required  to  carry  out  the 
purposes  of  this  Act.  .  .  ." 81  The  Commission  may  actually  require 
the  preparation  of  data  in  a  form  deemed  most  useful  by  the  Commis- 
sion. Under  Section  27(b)(1)  the  Commission  may  order  any  person 
to  "submit  in  writing  such  reports  and  answers  to  questions  as  the 
Commission  may  prescribe  *  *  *." S2 

Section  16(b)  requires  manufacturers  and  distributors  to  '-establish 
and  maintain  such  records,  make  such  reports,  and  provide  such  in- 
formation as  the  Commission  may.  by  rule,  reasonably  require  for 
the  purposes  of  implementing  this  Act"  and  to  permit  Commission 
officers  to  in-pect  the  books  and  records  of  those  persons  which  are 
"relevant"  to  determining  whether  they  are  anting  in  compliance 
with  the  Act.83  The  Commission  has  subpoena  power,  extending  to  "the 

"Section  10(p),  In  U.S.C  2059(e). 

"Sections  7.  0.  15  D.S.C.  205  tee  H.  Rop.  No.  1022,  94th  Cong.,  5 

(1976). 
~TT.  Pon.  No.  1153,  92d  Ton-.  1st  Bess.  31  (1072). 
•15  O.S.C.  2054(a), 
"In  D.8.C.  2054(b). 
80 15  U.S.C  2054(o). 
«  15  U.S.C.  2076(e). 
■  15  U.S.C.  ?07fWb)  (1). 
»15  U.S.C.  2005(b). 
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attendance  and  testimony  of  witnesses  and  the  production  01  all 
documentary  evidence  relating  to  the  execution  of  its  duties.*' 84 

To  enable  the  Commission  to  keep  pace  with  technological  develop- 
ments, the  Act  provides  for  the  unsolicited  submission  of  product  safety 
data  by  manufacturers.  Section  13(a)  authorizes  the  Commission  to 
require  by  rule  that  manufacturers  of  new  consumer  products  "fur- 
nish notice  and  a  description  of  such  product  to  the  Commission  before 
its  distribution  in  commerce."85  The  requirement  of  section  15(b)  86 
that  manufacturers  notify  the  Commission  of  substantial  product 
hazards  ensures  that  the  Commission  will  have  a  continuous  flow  of 
information  on  problems  which  develop  with  existing  products. 

(d)  Elimination  of  conflicting  regulation. — A  frequent  problem 
with  government  regulation  has  been  the  complexity  and  conflict  which 
result  from  overlapping  Federal  and  State  regulation.  One  of  Con- 
gress' purposes  in  enacting  the  Consumer  Product  Safety  Act  was  to 
develop  uniformity  under  Federal  jurisdiction  and  "to  minimize 
conflicting  State  and  local  regulations  *  *  *." 87  Toward  that  end, 
the  Act  directs  the  Commission  to  "establish  a  program  to  promote 
Federal-State  cooperation  for  the  purposes  of  carrying  out  this  Act."  88 
It  gives  the  Commission  broad  authority  to  preempt  State  and  local 
product  safety  regulation.89  The  Consumer  Product  Safety  Commis- 
sion Improvements  Act  of  1976  amended  both  the  CPSA  and  the 
transferred  acts  so  as  to  make  their  respective  preemption  provisions 
similarly  broad.90 

(e)  Congressional  oversight. — The  Consumer  Product  Safety  Act 
contains  specific  provisions  which  look  toward  more  effective  Con- 
gressional oversight.91  As  originally  enacted,  the  Act  authorized  ap- 
propriations for  only  the  first  3  years  of  the  agency's  life,  thereby 
forcing  the  legislative  committees  to  review  the  performance  of  the 
agency  at  the  end  of  that  period.92  The  1976  Improvements  Act  re- 
quires the  Commission  to  transmit  proposed  rules  to  the  appropriate 
congressional  committees.93 


**  15  U.S.C.  2076(b)(3). 

bsu.S.C.  2062(a)  :  poo  IT.  Rep.  No.  1133,  92d  Con?..  2d  sess.  39  (1072).  This  section 
provides  the  Commission  "with  a  means  of  keeping  abreast  of  new  products  entering  the 
market  place". 

w  15  U.S.C.  2064(b). 

6715  U.S.C.  2051(b)(3). 

88  15   U.S.C.   207S(a). 

89  15  U.S.C.  2075.  "As  a  general  rule  it  is  intended  that  Federal  authority— once  exer- 
cised— with  respect  to  a  risk  of  injury  or  illness  broadly  preempt  State  authority  to 
regulate  the  same  risks  of  injury  except  through  requirements  which  are  identical  to 
Hi"  Federal  reouiroments"  H.  Rep.  No.  .°,25.  94th  Cong.,  1st  soss.  L'l  (1975)  (report 
accomnanvinsr  Consumer  Product  Safety  Commission  Improvements  Act  of  1076)  ;  see  H. 
Rep.  No.  1153.  92d  Cong.,  2d  sess.  49  (1972). 

iction  17.  P.L.  94-284:  sec  II.  Rep.  No.  325,  94th  Cong..  1st  sess.  23  (1975) 
(noting  that  the  uniform  preemption  policy  established  by  the  1976  Improvements  Act 
"will   eliminate  confusion  and  provide  uniformity  of  administration  by  the  Commission''). 

,j:  Those  provisions,  of  course,  are  merely  supplementary  to  the  basic  oversight  authority 
contained  in  the  Constitution.  2  U.S.C.  190d  and  the  rules  of  the  two  Houses  of  Congress, 
Including  Rule  N.2.  Rule-;  of  the  House  of  Representatives. 

"-Section  .",2.  15  U.S.C.  2081  :  see  Hearings  on  II. R.  5361  and  H.R.  6107  Before  the 
Subcomm.  on  Consumer  Protection  and  Finance  of  the  House  Comm.  on  Interstate  and 
Foreign  Commerce,  94th  Cong.,  1st  sess..  serial  No.  94-30.  at  221  (1075)  (Rep.  McColllstor 
stating  that  three-year  authorization  provision  "c:ive[s]  us  the  discipline  of  some  over- 
sight .  .  .  which  we  are  obligated  to  do  and  which  most  committees  of  this  Congress  do 
most  inadequately").  Congress  continued  to  use  this  oversight-forcing  device  in  enacting 
1  ho  Consumer  Product  Safety  Commission  Improvements  Act  of  1976.  which  authorizes 
appr  "riat;. us  for  only  three  more  years.  15  U.S.C.  2081(a).  as  amended  by  P.U.  94-284, 
§2:  see  S.  Rep.  No.  251,  94th  Cong.,  1st  Sess.  4  (1975)  (noting  that  authorization 
for  a  0\ed  period  of  time  "will  enable  the  Committee,  when  considering  future  authoriza- 
for  appropriations,  to  assess  thoroughly  the  Commission's  performance").  Similar 
provisions  have  been  included  in  other  "regulatory  reform"  legislation  in  recent  years. 
See,  e.g.,  Section  20  of  the  Federal  Trade  Commission  Act.  15  U.S.C.  57c.  added  by  P.L. 
93   637    (Magnuson-Moss  Warranty-Federal  Trade  Commission  Improvement  Act). 

'■•*  Public  Law  94-284,  §  14.  There  is  no  provision,  however,  for  a  Congressional  veto 
of  final  rules. 
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tigress  has  directed  the  Commission  to  assist  it  in  its  oversight 
►roviding  if  with  information  and.  where  appropriate, 

nmendations  for  now  Legislation.94  Use  of  a  regulatory  agency  to 
collect  and  distil]  information  for  use  in  the  Legislative  process  is  not 
uncommon.  Congress  has  frequently  supplemented  its  Legislative  in- 
vestigatory capability  in  this  way.  In  contrast  to  the  vague  reporting 
Bpecmcaiions  in  some  other  regulatory  legislation,  the  ('PSA'-  require- 
ment of  an  Annual  Report  stipulates  a  number  of  specific  evaluations 
and  other  types  of  information.'"  As  previously  noted,  the  a:_rt>nry  has 
been  granted  a  broad  range  of  powers  to  obtain  the  informal  ion  needed 
fully  to  comply  with  this  requirement.  Such  reporting  to  the  Congress 
in  the  oversight  process  is  always  important  for  keeping  government 
regulatory  policy  abreast  of  new  developments.  In  the  operation  of  the 
CPSC,  it  is  crucial.  In  creating  the  Commission,  Congress  was  ventur- 
ing into  unfamiliar  waters.1"3  The  dimensions  of  the  task  of  assuring 
consumer  products  had  not  been  completely  determined 
nor  could  the  best  means  of  proceeding  with  the  task  be  identified  with 
certainty.  In  order  that,  if  necessary,  it  would  be  able  to  tailor  the 
structure  of  CPSC  to  conform  more  closely  to  its  legislative  mandate, 
Congress  arranged  to  have  the  benefit  of  the  Commission's  knowledge 
and  experience  in  the  field  through  a  well-conceived  plan  of  report ii.g. 

III.  Implementation  of  Mandate 

As  its  impressive  array  of  regulatory  weaponry  implies,  the  Com- 
>n  does  not  have  a  simple  task.  As  a  horizontal  agency,97  i.e.,  one 
which  regulates  a  certain  aspect  of  behavior  in  the  marketplace,  the 
Commission  faces  challenges  common  to  all  such  agencies.  The  Com- 
mission estimates  that  its  regulatory  domain  includes  upwards  of  2.5 
million  firms,  perhaps  50%  of  all  firms  in  the  United  States,93  and 
more  than  10.000  products."  Such  broad  responsibilities  entail  difficult 
issues  in  selecting  strategies  and  targets  which  will  maximize  the  Com- 
mission^ acheivements. 
Despite  the  Commission's  heavy  task,  it  has  had  to  operate  under 
tary  constraints.    With   a  budget  slightly  less  than  $40  mil- 
and  a  force  of  approximately  900,100    CPSC    is    the    smallest 


**  Section   27 (j).   15   T'.S.C.   2076 (j).  Professor  Theodore  J.   Lowi,  testifying  before  the 

mmlttee,  was  critical  of  Congress  for  its  failure  to  make  more  frequent  use  of  the 

.'  or"  the  agencies  it  has  created.  Joint  H carinas  on  Regulatory  Reform  Before  the 

..    on    Commerce   and    Govt.    Operations   and    the   Subcom.    o%  t    and 

f   the   House   Conun.    on    Interstate   and  Foreign   Commerce,   94th   Cong., 

'     1.  T.  Serial  No.  94-KO  at  19  (1975). 

"Section  27(j),  15  U.S.C.  2076(j). 

6-5  The  Senate  report  noted  five  needs  the  new  agency  would  meet,  two  of  which  were 
"Detection  of  Products  Causing  Injury  or  Death"  and  "Determination  of  which  products 
are  predentin?  unreasonable  risk  of  injury  or  death."  S.  Rep.  No.  749.  92d  Cong.,  2d  Se<s. 
Kven  after  having  studied  the  problem  for  two  years,  the  National  Commission 
■.-  was  forced  to  recognize  that  "[d]ata  on  the  number  and  nature  of  injuries 
from  consumer  products  remain  far  from  satisfactory.  .  .  ."  National  Commission 
on  Pr<  -       ty.  Final  Report  Presented  to  the  President  and  Congress  2  (19 

97  Horizontal  regulatory  agencies  are  to  be  distinguished  from  vertical  regulatory  agencies, 
such   as   the   Federal    Communications   Commission   and   the   Federal   Power  Commission, 
regulate  a  specific  industry  or  industries. 

2,  at  266  (Commission's  description  of  regulated  industry,  pro- 
Tided  in  response  to  question  P.  Subcommittee  questionnaire  of  June  1975). 
w  Hem-inn*  at  4.  2°,  (t^timonv  of  Chairman  Simpson). 

gress    appropriated    $30    million    for    fiscal    year    1977.    PL.    94-378.    A    ' 
down   ef   the  Commission's   professional  work  force  amon?  the  various  discipline*,   such 
ns  engineering,  law.  health  sciences,  and  administrative,  may  be  found  in  tbe  Commit 

-e  to  question  71  of  the  Subcommittee's  questionnaire,  reprinted  in  Hearings  at  211. 
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of  the  nine  in  this  Report.  Because  the  agency  is  being  held  at  this 
funding  level,101  as  prices  and  wages  rise,  it  is  actually  shrinking  in 
size  and  capabilities : 

"NVhon  inflation  and  tho  incroasod  number  of  standards  which  the  Commission 
will  each  year  be  required  to  enforce  are  taken  into  account,  these  budget  policies 
in  effect  result  in  substantial  budget  cuts,  increasing  in  magnitude  each  year.101 

This  practice  was  characterized  by  the  Subcommittee  Chairman  as 
"deregulation  through  budget  slashing.*' 103 

The  severity  of  the  Commission's  budgetary  squeeze  is  emphasized 
by  the  gap  between  the  funds  authorized  and  the  funds  appropriated. 
The  Commission  has  consistently  been  funded  at  about  two-thirds  of 
the  level  authorized  in  the  Consumer  Product  Safety  Act.104  The 
Interstate  and  Foreign  Commerce  Committee  pointedly  took  note  of 
this  in  1975  in  reporting  the  legislation  which  became  the  Consumer 
Product  Safety  Commission  Improvements  Act  of  1976: 

The  need  for  a  higher  level  of  appropriated  funds  has  been  amply  set  out  in 
the  Committee's  records.  *  *  *  In  order  to  accomplish  its  statutory  goals  in  a 
timely  fashion,  the  Committee  is  convinced  that  appropriations  more  nearly 
approaching  the  conservative  levels  authorized  in  this  legislation  are  essential.106 

Events  of  the  past  year  have  brought  a  further  deterioration  in  the 
Commission's  budgetary  situation.  The  Commission  cannot  achieve  its 
mission  without  sufficient  funds.  In  the  Subcommittee's  judgment,  the 
Commission's  funds  have  not  been  sufficient. 

A.    REGULATORY    ASPECTS    OF    THE    COMMISSION'S    WORK 

The  Commission  seeks  to  improve  consumer  safety  by  employing 
programs  which  affect  both  classes  of  marketplace  participants :  sellers 
and  buyers.  It  regulates  the  sellers  (manufacturers,  distributors,  im- 
porters, and  retailers)  directly,  using  prospective  techniques,  i.e..  those 
which  result  in  the  production  of  safer  products,  and  retrospective 
techniques,  i.e.,  those  which  seek  to  remove  unsafe  products  from  the 
market.  In  contrast,  the  Commission's  tactics  toward  buyers  are  not 
coercive  but  seek  merely  to  influence  their  decisions  through  the  use  of 


101  The  funding  levels  In  fiscal  year  1976  and  fiscal  year  1977  were  virtually  Identical. 
Moreover,  the  Office  of  Management  and  Budget  has  Indicated  Its  desire  to  continue  funding 
the  Commission  at  this  level.  Letter  from  OMB  Deputv  Director  Paul  H.  O'Neill  to 
CPSC  Chairman  Richard  O.  Simpson,  dated  Jan.  29,  1976,  reprinted  In  122  Cong.  Rec. 
E  COS  (daily  ed.  Feb.  11.  1976)   (remarks  of  Rep.  Moss). 

102 122  Cone.  Rec.  E  60S  (daily  ed.  Feb.  11,  1976)  (remarks  of  Rep.  Moss);  see 
Hearing*  at  1-2.  64-65. 

103  Hearings  at  1-2. 

104  See  the  following  table  : 


Amount 

fmthorized 

(thousands) 

Amount 

appropriated 

(thousand^ 

Fisc  \]  vear: 

1974.. 

50.000 

31.776 

1975 

64,000 

•  36.  954 

1976 

51.000 

»  39.  .564 

Transition  quarter... 

1977 -- 

14.000 

60,000 

»  9,  955 

39. 000 

•  Indicates  amount  actually  available  to  agency  af'er  rescission. 
105  TT.  Rep.  No.  325,  94th  Cong.,  1st  sess.  11-12  (1976). 


209 

information  and  educational  activities.  The  Commission's  resources 
been  devoted  mainly  to  regulating  sellers,  not  to  influencing 
buyers.106 

).  Actions  affecting  sellers  of  consumer  product,-. — A  major  policy 
issue  before  the  Commission  litis  concerned  allocation  of  resources  be- 
tween prospective  and  retrospective  actions:  i.e..  how  much  effort 
should  be  devoted  to  developing  a  regulatory  structure  which  will  re- 
sult in  safer  products  being  produced  in  the  future  relative  to  the  effort 
devoted  to  ridding  the  marketplace  of  unsafe  products  already  in 
:e  i 

(a)   Prospa  tivities. — The  Commission's  prospective  program 

includes  the  issuance  of  bans  on  risky  consumer  products  and  the 
letting  of  standards  for  others,  i.e..  safety  requirements  which  con- 
sumer products  must  meet  in  order  to  be  introduced  into  interstate 
commerce.107  The  Commission  has  relied  on  botli  mandatory  and 
voluntary  requirements. 

/.  Mandatory  requirements. — The  Commission  has  authority  to  set 
standards  and  issue  bans  under  its  basic  legislation,  the  Consumer 
Product  Safety  Act,1  s  and  under  several  of  the  transferred  acts,  in- 
cluding the  Flammable  Fabrics  Act,109  the  Federal  Hazardous  Sub- 
stances Act,  uo  and  the  Poison  Prevention  Packaging  Act.111  Although 
it  has  acted  under  each  of  these  authorities,  the  total  number  of 
standards  and  bans,  completed  and  underway,  comes  to  less  than  25, 
including  some  partially  developed  by  the  Commission's  predecessors. 

Mandatory  standard  setting  is  a  complex  process  which  is  both  costly 
and  time-consuming.  The  power  lawn-mower  standard  being  devel- 
oped under  the  Consumer  Product  Safety  Act  has  required  more  than 
JL1,000  man-hours  and  S800.000  of  Commission  resources  in  addition 
to  the  $166,000  that  was  provided  to  the  private  developer,  Consumers 
Union  of  the  United  States.112  The  total  time  required  to  develop  a 
standard  is  consistently  much  more  than  a  year.113 

With  more  than  10,000  consumer  products  in  its  jurisdiction,  the 
Commission  has  no  intention  of  writing  so  many  standards.  Instead,  it 
could  write  "generic"  standards:  e.g.  a  standard  to  avert  shock  haz- 
ards in  portable  cord-connected  electric  appliances.114  Former  Chair- 

1C*  Of  the  Commission's  total  fiscal  year  1976  budget  of  $39,504  million,  $2.5  million  was 
allocated  for  information  and  education. 
10r  As  defined  by  the  CPSA  : 

A  consumer  product  safety  standard  shall  consist  of  one  or  more  of  anv  of  the  following 
f  requirements  : 

(1)  Requirements  as  to  performance,  composition,  contents,  design,  construction,  finish, 
or  packaging  of  a  consumer  product. 

(2)  Requirements  that  a  consumer  product  be  marked  with  or  accompanied  bv  clear  and 
adequate  warnings  or  instructions,  or  requirements  respecting  the  form  of  wirnings  or 
Instructions. 

Any  requirement  of  such  a  standard  shall  be  reasonably  necessary  to  prevent  or  reduce 
an  unreasonable  risk  of  Injury  associated   with   such  stnndard    (other  than  requirements 
relating  to  labeling,  warnings,  or  instructions)   shall,  whenever  feasible,  be  expressed  in 
terms  of  performance  requirements. 
Section  7(a),  15  U.S.C.  2056(a). 
i«  Sections  7.  S.  15  U.S.C.  2056,  2057. 
108  Section  4,  15  U.S.C.   1193. 

Uons  L'.  3,  15  U.S.C.  1261,  1262.  The  Commission  has  pronerlv  used  the  flexibllitv 
inherent  in  this  bannincr  authority  to  issue  rules  which  are  iu  the  nature  of  a  standard". 
•  .  e.g.,  16  CF.R.  1507  dan  of  certain  firework*  devices). 

3.  15  U.S.C.   1472.  The  Refrigerator  Safety  Act  also  provides  for  the  setting 
of  standards.  15  U.S.C.  1213. 

:22  Hearing*  at  341.  Although  the  offeror  in  this  proceeding  was  a  consumer  group    the 
eost  to  the  Commission  was  not  Greater  than  the  r0«t  in  proceedings  with  industry  offerors. 
The  cost  here  was  quite  typical  of  standard  development  proceedings. 
td.  at  11. 
™  Henritw*    on    Appropriations   for    1977    Before    the   fiuhcomm.    on    HUD-Tndepi 
t?SZ2f*  °*   the  Hou6e   Comm.   on  Appropriations,  94th   Cong.,   2d  sess.,   pt.   1,  at  33-34 
(19 1  6). 
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man  Simpson  believed  that,  with  100  standards,  the  Commission  could 
eliminate  most  of  the  preventable  product  hazards  and  associated  in 
juries.115  He  developed  a  "self-destruct  plan"  for  the  completion  of 
this  objective  and  the  subsequent  abolition  of  the  agency.116 

While  no  doubt  it  is  useful  to  consider  whether  the  mission  of  an 
agency  can  be  completed  in  a  fixed  period  of  time.  Chairman  Simpson's 
stated  goal  fails  to  take  account  of  a  number  of  factors.117  First  elimi- 
nating 75  percent  of  the  standards — preventable  injuries  with  100 
standards  requires  the  selection  of  the  most  hazardous  products  as  pri- 
mary targets.  The  Commission  chose  swimming  pool  slides  as  one  of  its 
first  standards  development  efforts.  It  should  choose  more  wisely  in  the 
future.  Moreover,  despite  the  declared  intention  to  rely  heavily  on 
generic  standards,  the  Commission  has  not  done  so.  Second,  the  Com- 
mission has  enforcement  responsibilities  which  will  persist  long  after 
standards  have  been  promulgated.  Third,  many  injuries  are  not  stand- 
ards-preventable. They  can  be  addressed  best  by  continuing  informa- 
tion and  education.  These  programs  are  slow  to  take  effect  and  their 
effect  is  dissipated  if  they  are  not  continued.  Fourth,  new  products  will 
undoubtedly  require  new  standards.118 

ii.  Voluntary  standards. — Because  of  its  chronic  budgetary  prob- 
lem, the  Commission  has  turned  increasingly  to  the  use  of  voluntary 
standards.119  The  Commission  cooperates  with  and  assists  organiza- 
tions which  act  voluntarily  to  develop  standards  to  reduce  or  elimi- 
nate product  hazards. 

The  Commission  may  participate  in  these  voluntary  efforts,  pro- 
vided it  is  satisfied  with  the  merit  of  the  standard  expected  to  be 
developed,  the  potential  for  a  high  rate  of  self -enforced  industry 
compliance,  and  the  degree  of  consumer  participation. 

Although  a  voluntary  standards  program  can  have  the  salutary 
effect  of  amplifying  the  range  of  the  Commission's  activity,  voluntary 
standards  are  not  an  ideal  procedure.  The  National  Commission  on 
Product  Safety  was  highly  skeptical  of  both  their  adequacy  and  the 
likelihood  of  an  acceptable  rate  of  compliance : 

As  related  to  product  safety,  self-regulation  by  trade  associations  standards 
groups,  drawing  upon  the  resources  of  professional  associations  and 
independent  testing  laboratories,  is  legally  unenforceable  and  patently 
inadequate.120 

Furthermore,  consumer  participation  in  the  writing  of  voluntary 
standards  is  often  nonexistent  or  inadequate.121  Because  Congress  has 

116  The  Commission  estimates  that  between  15  and  2.*>  percent  of  nil  product  associated 
injuries  are  preventable  by  standards.  Hearings  at  4,  2  4.  75  percent  of  these  Btandards- 
preventable   injuries   would  be  addressed   by   the   first    100  standards.    Id  at   22.   .">0. 

110  Id.  :it  :^T  1  (Appendix  II).  Although  Chairman  Simpson  strongly  supported  tins  plan 
in  his  testimony,  id.  at  22,  30-31,  the  plan  was  sharply  criticized  bv  Commissioner 
Franklin,  id.  at  48  and  I'ittle.  id  at  40-  41. 

"7 Hearings  »t  40-41  (testimony  of  Commissioner  Pittle)  :  Id.  at  48  (testimony  of 
Commissioner  Franklin). 

aa Hearings  on  Appropriations  for  1977  Before  the  Subcomm.  on  IU'D-Independent 
Agencies  of  the  House  Comm.  on  Appropriations.  04th  Cone.  2d  sess..  pt.  1.  at  43   (107*5). 

129 Hearings  on  Appropriations  for  1977  Before  the  Subcomm.  on  Hilt-Independent 
Agencies  of  the  House  Comm.  on  Appropriations,  04th  Cong.,  2d  sess.,  pt.  1.  at  8  (1976)  : 
Consumer  Product  Safety  Commission.  Annual  Report  2  1  25  (1975).  Commissioner  Franklin 
recommended  that  the  Commission  use  voluntary  standards  even  more  freouently  : 
"(VJoluntary  efforts  .  .  .  should  complement  and  be  compatible  with  the  development 
of  mandatory  standards.  And.  they  should  grow  in  importance.  I  believe  the  Commission 
should  allocate  more  staff  and  dollar  resources  to  stimulate  and  guide  the  voluntary 
standards  effort."  Hearings  at  4<>. 

1:0  National  Commission  on  Product  Safety,  Final  Report  to  the  President  and  Congresm 
2  tl070)  :  see  id.  at  48  51. 

'--1  See  id.  at  52  53,  56. 
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explicitly  declared  in  Section  7  of  the  Consumer  Product  Safety  A  I 
it-  intent  that  consumers  have  a  substantial  role  in  the  development 
tandards,  Commission  participation  In  the  writing  of  voluntary 
standards  where  there4  is  insufficient  consumer  participation  is  a< 
accordance  with  the  spirit  of  the  Act.1-- 

,  /,  i  Retrospective  actions. — The  Commission  may  apply  a  rai 
af  procedures  for  removing  hazardous  products  from  the  market] 
or  otherwise  protecting  consumers  from  such  products.  The  mosl  fre- 
quently used  is  the  procedure  authorized  by  Section  15  of  the  CPSA. 

;.    £  /.;  of  the  Consumer  Product  Safety  Act. — The  Com- 

mission calls  the  implementation  of  Section  15  its  greatest  si 
story.1*8  In  its  first  2%  years,  the  Commission  processed  350  notifica- 
tions from  manufacturers  suggesting  the  possibility  of  a  substantial 
product  hazard  in  no  less  than  24  million  items.  As  a  result,  4  million 
products  presenting  potential  hazards  to  consumers  were  corrected, 
usually  through  negotiation  between  the  Commission  and  the  manu- 
facturer rather  than  through  formal  proceedings,  all  at  no  cost  to 
consumers.1-1 

Whether  Section  15  is  truly  a  success  story  depends  perhaps  most 
on  whether  sellers  of  consumer  products  are  fulfilling  their  obliga- 
tions under  Section  L5(b)  to  notify  the  Commission  of  potential  sub- 
stantial product  hazards.  A  high  rate  of  compliance  with  the  report- 
ing requirement  is  the  key  to  the  success  of  Section  15.  Commis 
policy  is  "to  enforce  vigorously"  this  requirement.125  The  Commission 
i:-,  emphasizing  this  requirement  to  manufacturer-,  distributors,  and 
retailers.126   Nevertheless,  as  suir.irosted   by   Representative   Andrew 
Maguire  at  Subcommittee  hearings,  with  10,000  consumer  prod 
bein£  sold  by  2.5  million  firms,  a  mere  350  notifications  in  23  _> 
may  indicate  a  failure  by  some  firms  to  report.127 

In  response.  Chairman  Simpson  stated: 

I  don't  know.  I  think  it  has  been  adequate.  We  tried  to  follow  up  and  have 
not  found  anybody  in  our  investigations  that  is  violating  the  15(b)  reporting 
provision. :2S 

Chairman  Simpson  offered  no  evidence  to  support  his  assertion. 

ii.  Seizures. — The  Commission  has  used  its  authority  under  the 
Federal  Hazardous  Substances  Act.  the  Flammable  Fabrics  Act.  and 
the  Poison  Prevention  Packaging  Act  with  some  frequency  to  seize 
hazardous  products.1-9  These  efforts  generally  have  been  successful; 
only  a  handful  of  claimants  successfully  resisted  the  Commit 
in  court.130 

ill.  Imminent  hazard  authority. — The  Commission  has  used  its 
authority  under  Section  12  of  the  Consumer  Product  Safety  Ad  to 
remove  imminently  hazardous  consumer  products   from  the  market 

m  While  the  Commission  can  perhaps  to  sonic  decree  represent  the  consumer  Interest 
in  voluntary  standards  proceedings,  its  primary  responsibility  is  to  regulate  in  the  public 
interest,  striking  a  balance  between  industry  interests  and  ("iisuni'-r  interests.  Although 
Ibis  balance  must  generally  favor  consumers,  in  keeping  with  the  intent  of  Congress 
mission  participation  cannot  be  a  substitute  for  vigorous,  effective  consumer  participation. 

«"  Bearing*  at  .">.  24. 

i-"  Id.  at  6,  24. 

125  16  C.F.R.  1118.3(b). 

VM  Henri  )i<ih  at  195-96  (response  to  Subeommitee's  written  Questions). 

»**/&  at  140. 

12*  Id. 

128  There  Ins  been  no  occasion  to  use  the  authority  pranted  by  Section  22  of  the  | 
15  r.S.C.  2071.  to  seize  products  falling  to  comply' with  a  consumer  product 
because  the  first  such  rule  has  only  recently  been  promulgated. 

130  Consumer  Product  Safety  Commission,  Annua!  Report  36  il!»T.".  >. 
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•only  once,  prompted  by  a  hand-held,  electric  light.  The  Commission 
succeeded  in  having  the  product  declared  by  a  court  of  law  to  be  an 
imminently  hazardous  consumer  product.  The  court's  order  enjoined 
the  defendants  from  manufacturing  and  distributing  the  product  and 
directed  them  to  recall  already  manufactured  items.  The  court  refused 
the  Commission's  request  for  an  order  directing  the  defendants  to 
conduct  a  paid  national  advertising  campaign  to  warn  consumers  of 
the  dangers  of  this  product.131 

The  Commission  also  has  used  the  imminent  hazard  power  available 
under  the  Federal  Hazardous  Substances  Act 132  once.  In  that  instance, 
it  issued  an  administrative  order  declaring  certain  spray  adhesives  to 
be  an  imminent  hazard.133  Upon  completion  of  further  studies  some 
months  later,  this  order  was  rescinded.134 

2,  Actions  affecting  buyers  of  consumer  products. — The  Commission 
disseminates  information  and  educational  materials  on  consumer  prod- 
uct safety  widely.  Rather  than  rate  individual  products  according  to 
safety,  the  Commission  emphasizes  the  safe  use  of  types  of  products. 
For  example,  the  Commission's  Guide  to  Fabric  Flammability  (April 
1975)  describes  Federal  law  relating  to  fabric  flammability,  explains 
how  to  care  for  fabrics  which  have  been  treated  to  be  flame  retardant, 
discusses  factors  to  be  considered  in  choosing  garments  made  of  flame 
retardant  chemicals,  and  points  out  the  best  way  to  avoid  burns  from 
flammable  fabrics. 

The  Commission  does  not  give  such  information  and  education  a 
higli  priority.  In  1975  the  Commission  spent  $3.7  million  out  of  a  total 
budget  of  nearly  $37  million  on  information  and  education.  In  Fiscal 
Year  1976,  the  Commission  spent  approximately  $2.5  million  on  this 
function.  Commissioner  Kushner  suggested  that  both  the  Commission 
and  Congress  tend  to  underestimate  the  importance  of  these  activities: 

It  seems  to  me  that  the  Commission  has  an  excellent  mission,  an  adequate 
mission,  but  that  people  tend  to  overlook  the  fact  that  it  is  a  four-part  mission. 
Particularly  in  connection  with  oversight,  perhaps  one  finds  an  overemphasis 
on  the  regulatory  aspects  of  the  Commission. 

Our  comments  here  today  have  already  gone  in  that  direction.  But  two  parts 
of  the  mission  have  to  do  with  helping  the  public  to  become  better  informed  con- 
sumers with  respect  to  safety  and  to  promote  research  and  development  that 
would  be  useful  in  this  field. 

I  think  that  unless  oversight  begins  to  pay  some  attention  to  these  functions 
and  being  sure  that  the  Commission  has  adequate  resources  to  do  them,  we'll 
only  be  directing  our  efforts  toward  the  15  percent  to  20  percent  of  the  possibly 
correctable  or  eliminatable  injuries.133 

Information  and  education  can  serve  a  useful  function  in  promoting 
consumer  product  safety,  particular^  if  given  effective  means  of  com- 
municating with  the  public.  Systematic  public  education  is  practically 
the  only  means  available  to  the  Commission  to  decrease  the  number  of 
injuries  which  are  not  preventable  by  enforcement  of  safety 
standards.130 


131  Consumer  Product  Safety  Commission  v.  A.  K.  Electric  Corp.,  Civil  Action  No.  74— 
1206  (D.D.C..  September  9,  1974). 

"» Section  2(q)  (2),   L5  U.S.C.   1261   (q)(2). 

i»38  Fed.  Reg.  22569,  23355,  2^210  (1973). 

"*.°,9  Fed.  \lf>z.  3582  (1974). 

us  Hearings  at  5. 

130  Consumer  Product  Safety  Commission,  Annual  Report  27  (1975).  Such  injuries  are 
thought  to  comprise  about  80  percent  of  all  product-associated  injuries. 
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B.   THE   COMMISSION    AND   REGULATOR!    REFORM 

The  Commission  h  rly  accepted  Congress'  mandate  thai  it 

be  a  ne^  kind  of  agency.  It  has  worked  hard  at  fulfilling  that  mandate. 

/.  Opervness.  The  Commission  is  one  of  the  most  open  of  the 
Federal  agencies.  Most  of  its  meetings,  including  meetings  between 

Commission  personnel  and  private  parties,  are  open  to  the  public  It 

allows  the  public  to  have  access  to  the  v:ist   majority  of  its  files. 

The  Commission's  stated  policy  is  to  allow  members  of  the  public 
to  attend  meetings  involving  Commission  personnel  in  order  to  en- 
the  public  in  its  activities  and  to  ensure  public  confidence  in  the 
Trity  of  Commission  decision-making.1  : 

The  Commission  regularly  publishes  a  Public  Calendar  which  lists 
in  advance  ail  meetings  between  the  Conn  rs  or  other  Commis- 

sion officers  and  outside  panic-,  as  well  as  other  (  ommission  activi- 
Calendar  is  mailed  without  charge  regularly  upon  re- 
quest.1" Most  meetings  listed  in  the  Public  Calendar  are  open  to  the 
public.140  Members  of  the  public  may  witness  negotiations  between  the 
I  mmission  and  a  private  corporation  pursuant  to  a  Commission  en- 
forcement proceeding,1*1  although  the  Commission  lias  followed  the 
practice  of  other  Federal  agencies  in  electing  to  deliberate  and  vote 
in  nonpublic  sessions. 14J 

With  regard  to  agency  records,  the  Commission  has  a  liberal  dis- 
i      -ure  policy: 143 

The  Commission's  policy  with  respect  to  requests  for  records  is  that  disclosure 
is  rhe  rule  and  withholding  is  the  exception.  All  records  not  exempt  from  dis- 
closure will  he  made  available.  Moreover,  records  which  may  be  exempted  from 
are  will  be  made  available  as  a  marrer  of  discretion  when  disclosure  is  not 
!>ited  by  law,  or  is  not  against  the  public  interest.14* 

Pursuant  to  this  policy  the  Commission  releases  to  the  public  a 
number  of  types  of  documents  whose  release  is  not  required  by  the 
Freedom  of  Information  Act;  l4fi  e.g.,  drafts  of  internal  documents: 


6  C.F.R.  1012.1  provides  : 
<fO    In   order  for   the   Consumer  Product   Safety   Commission   to  properly  carry  out  its 
mandate  to  profit  the  public  from  unreasonable  ri<ks  .,i  injury  associated  with  consumer 
products,    the   Commission   must   involve   the   public   to   the   fullest   possible   extent   in   its 
activities. 

ib)   To  guarantee  public  confidence  in  the  integrity  of  iN  decisionmaking,  the  Commis- 
sion must,  to  the  fullest  i">^ii>  e  extent,  conduct  its  business  in  an  open  manner  which  is 
from  any  actual  or  apparent  Impropriety. 

rhieve   the    goals    set    forth   in    paragraphs    fa)    and    (b)    of   this   Bection,   the 
Commission  believes  that,  wherever  practicable,  it  should  notify  the  public  in  advance  of 
all   me^tinu's  Involving  matters  of  substantia!   interest  held  or  attended  by  its  pel 
and  permit  the  public  to  attend  such  meetings.  Furthermore,  to  ensure  the  widest  possible 
exposure  of   the  details  of  such   meetings,   the  Commission   should   keep  records  of  them 
■which  are  <"reelv  available  for  inspection  bv  the  public. 
10  C.F.K.  1012.3(a)(1). 
188  16  C.F.R.  1012.3(a)  (2). 

I  C.F.R.  1012.4. 
"M6  C.F.R.  1012.4(c)  (2)  (ii)(D). 
143  16  C.F.R.  1012.40b). 

though   the   Commission  is  justifiably   proud   of  Its   openness  policy,   it   should   not 
forget   that   its   primary   responsibility  Is  the  promotion  of  consumer  product  safety.   The 
Commission's   response  to  question   5  of  the  Subcommittee's  questionnaire — "How,  in  the 
past   five   fiscal   years,   has   your   Commission    translated   Its    basic   policy   Into   significant 
rulings,   regulations,   or   programs?  Give  those  examples  you  believe  best  Illustrate  such 
-listed   promulgation   of  Freedom   of  Information   Act   rules   as   the  first   example. 
If  this  was  In  fact  the  best  example  at  that  time  of  the  Commission's  implementation  of 
its  basic  policies,  it  was  falling  miserably  in  the  job  Congress  assigned  It. 
■  IB  C.F.R.  1015.1(b).  41  Fed.  Reg.  16576  (1976). 
™  5  U.S.C.  552. 
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In  keeping  with  its  openness  policy,  the  Commission  will  generally  release 
drafts  of  its  internal  documents  upon  request  even  though  those  drafts  would  ordi- 
narily be  exempt  from  disclosure  under  5  U.S.C.  552(b)  (5).  A  draft  of  an  internal 
document  generally  means  any  preliminary  or  incomplete  version  of  a  proposed 
or  final  rulemaking  notice,  a  statement  of  interpretation  or  policy  or  a  report 
or  analysis.  *  *  *  the  Commission  will  also  release  upon  request  documents  or 
briefing  packages  which  have  been  completed  by  the  staff  but  not  approved  by  the 
Commission.146 

Under  this  policy,  anyone  may  inspect  internal  legal  memoranda 
evaluating  the  merits  of  a  given  case.  The  Subcommittee  was  critical 
of  this  aspect  of  the  disclosure  at  the  hearing,  suggesting  that  such 
disclosures  give  respondents'  attorneys  an  advantage  over  Commis- 
sion attorneys  and  lead  the  staff  to  refrain  from  expressing  in  writing 
the  candid  advice  necessary  for  sound  decision-making.  In  responding 
to  questions  from  Subcommittee  counsel,  Commission  Chairman 
Simpson  denied  that  disclosure  was  impairing  regulatory  functions : 

It  can,  but  I  don't  think  so.  We  are  split  in  the  Commission  on  that.  I  per- 
sonally don't  believe  it  [disclosure]  undercuts  it  [enforcement]  I  think  it 
[disclosure]  strengthens  the  enforcement  capability.  I  am  convinced  private 
industry  is  as  smart  as  we  are  and  can  read  the  statute  as  well  as  we  can,  so 
the  enforcement  strategies  available  to  us  are  relatively  limited. 

I  think  if  we  go  up  front  and  release  the  strategy  and  then  prosecute,  it  strength- 
ens rather  than  weakens  the  case.  I  believe  that.  So  I  am  in  favor  of  releasing  the 
strategies."7 

The  Commission  has  been  subject  to  substantial  criticism  for  this 
aspect  of  its  disclosure  policy,  from  both  within  and  without.  Com- 
missioner Franklin,  who  has  been  a  particularly  vigorous  opponent 
of  it,  stated :  "I  do  not  think  it  is  in  the  public  interest  to  release  our 
legal  game  plan  to  the  other  side."  148  It  has  also  been  criticized  by 
consumer  spokesmen.149 

The  Commission  has  recently  begun  preparation  of  revised  Freedom 
of  Information  Act  rules  that  would  allow  withholding  of  these  legal 
memoranda.  The  draft  regulations  would  go  further;  they  potentially 
represent  a  broad  revision  of  the  Commission's  openness  policy  in  fa- 
vor of  less  disclosure.  Although  the  Subcommittee  believes  the  Com- 
mission has  erred  on  occasion  in  releasing  certain  of  its  records  to  the 
public,  such  occurrences  are  isolated.  The  Subcommittee  believes  the 
Commission's  openness  policy  is  fundamentally  sound  and  in  keeping 
with  the  spirit  of  the  Freedom  of  Information  Act  that  disclosure  is  to 
be  the  rule  and  withholding  the  exception.  We  would  view  any  major 
change  in  this  policy  as  unwise. 

With  respect  to  congressional  access,  the  Commission  has  included 
in  its  Freedom  of  Information  Act  rules,  a  provision  which  quite 
properly  recognizes  that  duly  authorized  congressional  committees 
and  subcommittees  have  access  to  all  Commission  records : 

All  records  of  the  Commission  shall  be  disclosed  to  Congress  upon  a  request 
made  by  the  chairman  of  a  committee  or  subcommittee  of  Congress  acting  pur- 


1,6  16  C.F.R.  1015.15(c),  41  Fed.  Reg.  16578  (1976). 

147  Hearings  at  78-79.  Representative  Collins  also  criticized  the  Commission  for  this 
policy.  1,1.  at  SO. 

148  Hearings  at  78-79.  Commissioner  Pittle.  generally  an  advocate  of  agency  openness, 
has  noted  that  in  disclosing  such  memoranda,  "(lie  Commission  crosse[s]  the  dividing  line 
between  'openness'  and  'nakedness.'  "  Id.  at  318  :  see  id.  at  42. 

140  See,  e.g.,  Hearings  on  S.  GJfJf  and  S.  100  Before  the  Suhcojnm.  for  Consumers  of  the 
Senate  Comtn.  on  Commerce.  94th  Cong.,  1st  Sess.,  Serial  No.  94-12,  at  149-50  (1975) 
(testimony  of  Professor  Joseph  A.  Page). 
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suuiit  to  committee  business  and  having  jurisdiction  over  matters  about  which 
information  is  requested.1"* 

The  Commission  has  carefully  adhered  to  this  provision.  The  Sub- 
committee has  been  able  to  obtain  any  Commission  records  it  has 
Bought  in  connection  with  its  oversight  responsibilities.151 

2.  Independence. — The  Commission  has  been  generally  successful 
in  maintaining  the  independence  Congress  sought  to  confer.  There  is 
no  evidence  that  the  Commission  is  subject  to  undue  influence  by  any 
of  the  regulated  industries.152  Even  attempts  to  influence  the  agency 
politically  have  been  infrequent  and  unsuccessful.  Xo  doubt  the  con- 
sumer participation  provided  by  the  statute  and  the  open  policy 
adopted  bv  the  Commission  have  been  substantial  factors  in  the  Com- 
mission's independence.  Because  the  Commission  is  young,  however, 
Congress  should  continue  to  be  vigilant  to  ensure  that  the  Commission 
does"not  fall  prey  to  the  industry  or  become  a  political  captive  like 
so  many  older  regulatory  agencies. 

(a)  NEA  political  clearance. — Symbolic  of  the  Commission's  re- 
sistance to  outside  political  pressure  was  its  refusal  to  submit  its 
noncareer  executive  appointments  (NEAs)153  to  White  House  ap- 
proval. The  Commission  and  the  White  House  have  remained  at  log- 
gerheads on  this  question  for  many  months.154  At  the  Commission's 
request,  Congress  recently  amended  the  Consumer  Product  Safety  Act 
to  prohibit  Presidential  clearance  of  any  Commission  officer  (other 
than  a  Commissioner)  or  employee.155  The  House  report  accompany- 
ing that  legislation  made  it  clear  that  such  political  clearance  has  no 
place  in  an  independent  agency : 

In  writing  the  Consumer  Product  Safety  Act.  the  Congress 
took  considerable  care  to  see  that  the  Consumer  Product  Safety 
Commission  became  a  truly  independent  Commission,  free  from 
political  pressure  and  influence.  However,  in  the  two  years  of  its 
existence,  the  Commission  has  been  subjected  to  one  form  or  polit- 
ical pressure  which  the  Congress  did  not  anticipate.  The  Civil 
Service  Commission  refused  to  approve  noncareer  executive  ap- 
pointments of  the  Commission  until  the  appointment  was  sub- 
mitted to  and  received  political  approval  from  the  White  House. 
Such  political  clearance  is  totally  inappropriate  for  an  independ- 
ent regulatory  agency.156 

i»16  C.F.R.  1015.12(a). 

151  The  Commission's  polity  on  contacts  between  congressional  Investigators  and  Com- 
mission personnel,  set  out  in  a  letter  from  the  Commission  Chairman  to  the  Subcommittee 
Chairman,  reprinted  in  Hearings  at  407,  generally  provides  for  free  access. 

"As  a  horizontal  agency,  see  note  97  supra,  ihe  Commission  is  b'ss  vulnerable  to  indus- 
try "capture"'  than  are  vertical  agencies  which  deal  continuously  with  tho  s-imp  industry. 

153  There  were  five  positions  at  issue:  Executive  Director.  General  Counsel,  Director  for 
Public  Affairs.  Director  of  Compliance,  and  Director  of  Congressional  Relations. 

154  During  this  time  the  Senate  Committees  on  Commerce  and  Government  Operations 
explored  the  problem  in  some  detail.  See  Joint  Hearings  on  Consumer  Product  Safety 
Commission  Oversight  Before  the  Senate  Coram,  on  Commerce  and  the  Senate  Com»t.  on 
Government  Operations,  93d  Cong..  2d  Sess.,  Serial  No.  93-100  (1975). 

155  15  U.S.C.  2053(C)  (4).  added  bv  P.L.  Xo.  94-234. 

156  H.  Rep.  No.  325.  94th  Cong..  1st  Sess..  16  (1975).  The  Conference  Report  noted 
that  the  provision  "once  again  expresses  Congressional  intent  that  this  Commission  be 
an  independent  regulatory  agency  unfettered  by  political  influence.  Appointments  of  of- 
ficers or  emplovees  of  the  Commission  shall  be  based  onlv  on  professional  merit  and 
qualification.  '  II.  Rep.  No.  1<>22.  94th  Cong..  2d  Sess.  17  (1976). 

The  conferees  recommended  the  creation  of  a  special  category  of  non-career  executive 
assignment  (NEA)  positions  for  independent  agencies.  Id.  at  IS.  (For  a  discussion  of  NEA9 
and  their  use  in  the  federal  government,  see  the  case  study  on  the  White  House  Personnel 
Office  in  Chapter  2,  the  Securities  and  Exchange  Commission.) 
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A  similar  policy  is  embodied  in  our  recommendations  on  this  subject 
in  Chapter 2  (SEC). 

■•  of  the  budget. — Tn  spite  of  the  clear  language 
of  section  '27 (k)  15:  of  the  CPSA  establishing  a  direct  line  of  com- 
munication between  the  Commission  and  the  Congress,  the  Office  of 
Management  and  Budget  has  sought  to  interpose  itself.  The  Com- 
mon quite  correctly  has  resisted. 
S  ction  -7(k)  expressly  prohibits  OMB  from  interfering  in  any 
way  with  the  Commission's  ability  freely  to  conyey  its  budgetary  and 
legislative  recommendations  to  Congi 

(1)  Whenever  the  Commission  submits  ar.y  budget  estimate 
or  request  to  the  President  or  the  Office  of 'Management  and 
Budget,  it  shall  concurrently  transmit  a  copy  of  that  estimate  or 
request  to  the  Congi   ss, 

Whenever  the  Commission  submits  any  legislative  recom- 
mendations, or  testimony,  or  comments  on  legislation  to  the 
President  or  the  Office  of  Management  and  Budget,  it  shall  con- 
currently transmit  a  copy  thereof  to  the  Congress.  No  officer  or 
agency  of  the  United  States  shall  haye  any  authority  to  require 
the  Commission  to  submit  its  legislative  recommendations,  or 
testimony,  or  comments  on  legislation,  to  any  officer  or  agency  of 
the  United  States  for  approyal.  comments,  or  review,  prior  to  the 
submission  of  such  recommendations,  testimony,  or  comments  to 
the  Congr:  —  . 
OMB  has  sought  to  countermand  this  clear  congressional  mandate 
pursuant  to  its  authority  under  31  U.S.C.  15  158  and  the  implementing 
circular.  OMB  Circular  A-10.  It  has  directed  the  Commission  to 
support  the  budgetary  recommendations  of  OMB.  For  example,  in 
a  letter  dated  February  11. 1976,  the  Deputy  Director  of  OMB  advised 
the  Commission  Chairman : 

The  President  expects  each  official  in  the  Commission  to  support  actively  the 

»t  amounts  set  forth  in  this  letter  and  its  enclosures.  This  support  should 

be  given  in  testimony  before  Congressional  committees,  in  informal  contacts  with 

members  of  Congress  and  their  staffs,  and  in  speeches  and  meetings  with  outside 

groups.159 

lirectives  from  OMB  are  inappropriate,  as  Section  27 (k) 
makes  31  U.S.C.  15  inapplicable  to  the  CPSC.160  Being  so  advised  by 
its  general  counsel.161  the  Commission  has  acted  accordingly.  In 
ic-pon^e  to  the  Subcommittee's  written  questions,  the  Commission 
Chairman  stated : 

I    have    not  *  *  *  adhered    to    the    [February    11.    1976]    instruction    from 
OMB  *  *  *.  I  have  consistently  supported  before  the  appropriate  committees 


15  U.S.C.  2075(k). 

-  C.  15  provides  :  "No  estimate  or  request  for  an  appropriation  and  no  request 
for  an  Increase  in  an  item  of  any  such  estimate  or  request,  and  no  recommendation  as  to 
how  the  revenue  needs  of  the  Government  should  be  met.  shall  be  submitted  to  Congress 
or  any  committee  thereof  by  any  officer  or  employee  of  any  department  or  establishment, 
unless  at  the  request  of  either  House  of  Congress" 

The  complete  letter  appears  in  122  Cong.  Eee.  E  60S   (daily  ed. 
Fob.  11.  I97rt)  (remarks  of  Rej 

-   !s  a  standard  rule  of  statutory  construction  that,  when  two  statutes  appear  to 
later  enacted  repeals  pro  tanto  the  earlier  one.  and  the  legislative  history 
-"        .   enacted   50  vears  after  31   U.S.C.   15.   shows  clearly  that  Coneress  in- 
tended it  to  have  such  an  effect.  See  S.  Rep.  No.  835.  92d  Cone..  2d  Sess.  10  (1972 >    ipro- 
'will  ensure  that  the  Congress  receives  the  undiluted  judgment  of  the  [Commission] 
-ning  fits]  budget  needs").  Alternatively,  section  27(k)  may  be  regarded  as  a  stand- 
"  from  Congress  as  that  term  is  used  in  31  U.S.C.  15. 
io  Hearings  at  160. 


217 

of  the  Congress  my  best  estimate  of  an   adequate  level  of  funding  f>>r  this 
agency  as  required  by  the  Consumer  Product  Safety  Act.  This  figure  has 
at  variance  with  the  Administration's  request  in  botli  fiscal  year  1976  and  : 

The  Subcommittee  commends  the  Commission  for  resisting  OMB's 
attempt  improperly  to  intervene  in  its  communications  with  the 
Congress.  We  will  continue  to  support  the  Commission  in  its  efforts 
to  conform  fully  to  the  letter  and  spirit  of  section  27  (k).  Our  recom- 
mendation in  Chapter  17  addresses  this,  subject  with  respect  to  all 
independent  agencies. 

While  Section  27 (k)  no  doubt  has  enhanced  the  Commissi^ 
pendence,  it  may  have  had  an  adverse  effect   on  the  Commission's 
budget.168  The  Commission  suggests  that,  by  circumventing  OMB, 
section  27(k)  robs  the  Commission  of  OMB's  support  in  the  budget 
process  but  fails  to  provide  alternative  support : 

Understandably,  the  reaction  from  the  Executive  Branch  ha?  been  neg 
The   agency,    as   it   attempted   to   administer  the   statute   under   which    it    was 
created,  has  been  looked  upon  as  a  maverick  and  an  upstart.  The  provision  it- 
self threatens  the  control  of  the  budget  which  rests  with  OMB  as  a  result  of  the 
Budget  and  Accounting  Act  of  1921. 

On  the  other  hand,  we  have  had  difficulty  explaining  to  members  and  their 
staffs  why  we  were  submitting  two  budgets  and  what  the  two  sets  of  figures 
represented.194 

The  result,  says  the  Commission,  is  that  while  its  independence  is 
protected,  it  does  not  have  the  political  base  necessary  to  obtain  suffi- 
cient funding : 

While  the  provision  has  certainly  added  to  the  agency's  independence,  it  is  a 
fact  of  life  that  support  must  come  from  somewhere  outside  the  agency  if  ade- 
quate funding  is  to  become  a  reality.165 

Part  of  the  difficulty  is  that  Section  27 (k)  was  unique.  The  Com- 
mission was  the  first  agency  to  operate  under  such  a  provision.*66 
In  order  for  the  provision  to  work  properly,  the  budget  process  will 
have  to  adapt  to  it.  and  that  may  take  time.  Thus,  the  Subcommittee 
agrees  with  the  Commission  Chairman  that : 

It  is  not  possible,  with  only  a  few  years  of  experience,  to  determine  with  any 
certainty  whether  the  provisions  of  section  27 (k)  (1)  can  or  will  work  in  a  pro- 
ductive manner  in  the  long  term.167 

It  is  clear,  however,  that  alternative  political  support  in  the  budget 
process  must  be  found  to  replace  the  support  of  OMB.  The  likely 
source  of  that  support  is  the  Congress,  as  the  Commission  Chairman 
correctly  pointed  out : 

[Flection  27 (k)  CI)  places  a  burden  on  thp  Congress  to  provide  the  kind  of  sup- 
port that  may  well  be  lost  from  OMB  *  *  *.168 


162  Hearings  at  157. 

163 Hearings  at  14-15.  27-28  (testimony  of  Chairman  Simpson). 

:M  Hearings  at  1"5   (Commission's  response  to  Subcommittee's  written  questions^. 

165  Iff.  (Commission's  response  to  Subcommittee's  written  questions'*. 

168  "A  large  part  of  the  problem.  I  feel  quite  certain,  stems  from  the  fact  that  we  were 
for  a  time  the  only  agency  of  the  government  with  this  unique  budget  requireme:.  I 
our  actions  with  respect  to  budget  requests  and  justifications  were  not  widely  understood." 
/(?.    ( Commission'5:  r^nnnsp  to  Suh^immiWs  written  questions).  TVep  othor  goren 
agencies   now   h.^e   provisions   similar    to    §  27  (k)  :    Commodities    Futures    Trading   Com- 
mission. P.L.  93-463,  §  101  :  Privacy  Protection  Study  Commission.  P.L.  93-57C'.   |C 
National  T  Hon  Safety  Board,  P.L.  93-633,  §  304(b)  '7.. 

mi  m    fC'omT^^jop'c  response  Tn  c-^h^rr^jft-pp-,.  wrjr*.pri  questions). 

168  Id.  (Commission's  response  to  Subcommittee's  written  questions'!.  As  former  Federal 
Trade  Commissioner  Philip  Elman  has  pointed  out.  independence  without  political  support 
is  a  source  of  weakness,  not  strength.  Elman,  "A  Modest  Proposal  for  Radical  Keform."  56 
A. B.A.J.  1045,  1047   (1970). 
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It  can  be  anticipated  that  as  provisions  similar  to  section  27  (k)  come 
to  be  applied  to  other  agencies,109  and  the  newness  of  the  concept  of 
direct  submission  to  Congress  wears  off,  this  political  support  will  be 
forthcoming,  xllso,  as  the  Commission  compiles  a  record  of  achieve- 
ment, it  is  likely  to  acquire  sufficient  funds.  Nevertheless,  the  effect 
of  Section  27  (k)  on  the  Commission's  ability  to  secure  adequate 
funding  needs  to  be  carefully  monitored.  In  the  event  the  section  con- 
tinues to  affect  the  Commission  adversely,  remedial  legislation  may 
have  to  be  considered. 

(c)  Prohibition  on  subsequent  employment  in  regulated  industry. — 
In  order  to  prevent  the  revolving  door  syndrome  and  the  potential 
for  conflict  of  interest  it  brings  with  it,  Congress  barred  Commissioners 
and  high-level  Commission  officers  and  employees  from  seeking  em- 
ployment with  regulated  manufacturers  or  importers  for  one  year 
after  leaving  the  Commission : 

No  full-time  officer  or  employee  of  the  Commission  who  was  at  anytime  during 
the  12  months  preceding  the  termination  of  his  employment  with  the  Commission 
compensated  at  a  rate  in  excess  of  the  annual  rate  of  basic  pay  in  effect  for  grade 
GS-14  of  the  General  Schedule,  shall  accept  employment  or  compensation  from 
any  manufacturer  subject  to  this  Act,  for  a  period  of  12  months  after  terminating 
employment  with  the  Commission.170 

The  Commission's  program  for  implementing  this  provision  con- 
sists solely  of  notifying  departing  employees  of  the  obligation  the 
statute  places  on  them : 

The  Commission  considers  the  effort  of  informing  the  employees  of  their  re- 
sponsibilities under  the  Act  to  be  adequate  to  ensure  compliance.171 

There  is  no  compliance  monitoring : 

There  are  no  periodic  checks.  Any  impropriety  would  most  likely  reach  the 
Commission  through  word  of  mouth.172 

Nor  does  the  Commission  plan  to  institute  any  compliance  monitor- 
ing program : 

The  Commission  does  not  contemplate  instituting  any  additional  action  at  this 
time  to  ensure  compliance  with  this  statutory  requirement.173 

The  Subcommittee  considers  the  Commission's  effort  inadequate. 
Compliance  monitoring  of  all  employees  subject  to  this  requirement 
would  not  be  burdensome :  there  are  only  a  few  employees  above  grade 
GS-14 ;  the  time  period  of  one  year  during  which  monitoring  would 
be  necessary  is  short.  Written  statements  from  emploj^ees  upon  their 
departure  and  perhaps  once  during  the  ensuing  year  as  to  the  nature 
of  their  new  employment  could  easily  be  obtained. 

3.  Consumer  participation. — In  keeping  with  the  clearly  expressed 
mandate  of  Congress  that  consumers  have  an  active  role  in  Commis- 
sion decision-making,  the  Commission  has  generally  encouraged  public 
participation  and  has  developed  some  novel  programs  to  that  end. 

"»S.  3308.  94th  Cong.,  2d  Sess.,  §  7  (1976)  (Interim  Regulatory  Reform  Act  of  1976). 
The  Senate  Committee  on  Commerce  reported  the  bill  in  S.  Rep.  No.  S3S,  94th  Cong..  2d 
Sess.  (1970),  and  the  hill  was  passed  hv  the  Senate  on  May  19,  1976. 

*™  Section  4(g)  (2).  15  U.S.C.  20H3(cr)  (2). 

m  Hearings  at  108   (Commission's  response  to  subcommittee's  written  questions). 

i«  Hearings  at  168  (Commission's  response  to  question  17  of  Subcommittee  question- 
naire). 

173  Hearings,  at  168.  (Commission's  response  to  Subcommittee's  written  questions).  It 
should  be  noted,  however,  that  because  a  violation  of  section  4(g)(2)  is  not  made  a 
prohibited  act  by  section  19,  15  U.S.C.  2068.  the  Commission  may  he  powerless  to  bring 
a  criminal  enforcement  action  against  a  violator. 
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(a)  Advisory  committees. — The  Commission  has  three  advi 
committees,174  all  statutory:175  the  Product  Safety  Advisory  Council, 
established  by  the  Consumer  Product  Safety  A»ct:176  the  Technical 
Advisory  Committee  on  Poison  Prevention  Packaging,  established  by 

the  Poison  Prevention  Packaging  Act; 177  and  the  National  Advisory 
Committee  for  the  Flammable  Fabrics  Act,  established  by  the  Flam- 
mable Fabrics  Act.178  The  consumer  membership  of  the  Product  Safety 
Advisory  Council  is  fixed  atone  third  by  the  Consumer  Product  Satefy 
Act.17a  The  Commission  lias  adopted  a  policy  requiring  that  one-half 
of  the  membership  of  each  of  the  other  advisory  committees  be  repre- 
sentative of  consumer  interests.180  In  filling  positions  on  these  advisory 
committees,  the  Commission  widely  publicizes  the  existence  of  a 
vacancy,  through  media  such  as  press  releases  and  Federal  Register 
notices.  Also,  it  allows  prospective  members  to  nominate  themselves 
for  membership.181 

Unfortunately,  the  Commission  has  not  permitted  advisory  com- 
mittees to  live  up  to  their  potential  as  an  avenue  for  consumer  con- 
tributions to  Commission  decision-making.  Consumer  representatives 
selected  often  have  had  little  expertise  in  consumer  affairs;  they  were 
consumers,  rather  than  the  consumer  leaders  contemplated  by  the 
Consumer  Product  Safety  Act.182  The  advisory  committees  meet 
too  infrequently  to  have  significant  influence  on  decisionmaking.183 
Perhaps  because  of  their  composition,  the  Commission  has  not  viewed 
the  advisory  committees  as  important  sources  of  facts  or  ideas  for 
shaping  policy. 

(b)  Standards  development. — Consumers  may  be  active  in  standard 
development  under  the  CPSA  in  at  least  two  ways,:  As  the  "offeror" 
or  manager  of  the  standard  development  committee,  or  as  a  participant 
on  the  committee.  The  Commission's  stated  policy  is  to  encourage 
both  types  of  participation : 

Since  safety  standards  are  intended  to  eliminate  or  reduce  unreasonable  risks 
of  injury  associated  with  consumer  products,  the  Commission  *  *  *  seeks  the 
involvement  of  all  interested  persons,  the  general  public,  and  especially  ultimate 


1T1  The  Commission  has  wisely  adopted  a  policy  against  the  proliferation  of  advisory 
committees  commonly  found  in  other  government  agencies.  See  16  C.F.R.  1018.3(a),  1018.13 
(b).  1018.14(a). 

J75  The  Federal  Advisory  Committee  Act  requires  that  any  advisorv  committee  estab- 
lished by  statute.  5  U.S.C.  App.  I.  §  9(a)(1),  established  by  the  President,  id.,  or  deter- 
mined as  a  matter  of  formal  record  by  the  head  of  the  agency  to  be  in  the  public  Interest, 
5  U.S.C.  App.  T.  §  9(a)(2).  All  three  of  the  Commission's  advisory  committees  are  estab- 
lished by  statute.  For  a  more  complete  description  of  the  committee,  see  Hearings  at  226 
(Commission  response  to  question  55  of  Subcommittee  questionnaire).  That  response  also 
contains  information  concerning  other  groups  whose  expertise  the  Commission  draws  upon 
hut  which  are  said  not  to  be  "advisory  committees"  as  that  term  is  used  in  the  Federal 
Advisorv  Committee  Act  5  F.S.C  App.  L 

1T8  Section  28.  15  U.S.C.  2077. 

i"  Section  6.  15  U.S.C.  1475. 

""  Section  17.  15  U.S.C.  1204. 

17fl  Section  28(a).  15  U.S.C.  2077(a). 

i8o  jjenrinns  at  9.  25. 

m-Hearinrrs  at  9.  25.  See,  e.(j..  41  Fed.  Reg.  11348  (1976)  (notice  inviting  application 
for  membership  on  National  Advisory  Committee  for  the  Flammable  Fabrics  Act  and  the 
Technical  Advisory  Committee  on  Poison  Prevention  Packaging).  This  public  nonce  Is  re- 
quired by  the  Commission  rules  on  advisory  committees.   10  C.F.R.   101S.  15(a). 

,  rn  is  occasionally  doubt  as  to  whether  the  consumer  representatives  speak  for  con- 
sumers. One  "consumer  representative"  testified  at  a  congressional  hearing  on  behalf  of  the 
National  Small  Business  Association.  See  Hearings  on  H.R.  5361  and  IT.R.  R107  Before 
the  Subcommittee  on  Consumer  Protection  and  Finance  of  fhe  House  Committee  on  Inter- 
state and  Foreien  Commerce.  94th  Cong..  1st  sess..  Serial  No.  94-30.  at  2H9-71   (1975). 

1S3  The  Product  Safety  Advisory  Council  is  the  only  advisorv  committee  for  whi«h  there 
atutory  minimum   rn  rthe  number  of  annual  meetings.  The  cps.\  rooMres  the  com- 
mittee to  meet  "not  'ess  often  than  four  times  during  each  calendar  year."  Section  23(b), 
15  U.S.C.  2077(b).  That  requirement  Is  a  minimum,  however,  and  It  is  Inadequate  to  en- 
sure significant  policy  input. 
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consumers.  Ultimate  consumers  and  their  representatives,  as  well  as  all  other 
interested  persons,  are  invited  and  encouraged  to  become  involved  by  submitting 
offers  to  develop  standards  and  by  participating  in  the  development  of  standards 
by  other  offerors.184 

Participation  in  either  capacity  is  expensive.  Thus,  the  degree  of 
participation  by  a  consumer  depends  in  no  small  part  on  the  amount 
of  this  expense  the  Commission  is  willing  and  able  to  absorb. 

The  more  costly  form  is  participation  as  an  offeror.  The  offeror 
incurs  substantial  administrative  costs.  In  addition,  the  offeror  is  re- 
quired to  ensure  satisfactory  consumer  participation.  Although  the 
regulation  states  that  the  Commission  "may  contribute  to  the  costs 
of  assuring  adequate  consumer  participation  in  the  development  of 
the  standard,"  185  present  policy  assumes  that  consumer  participants 
will  volunteer,  so  the  Commission  allows  reimbursement  only  to  cover 
the  consumer's  out-of-pocket  costs.186  If  additional  expenditures  (for 
salaries,  for  example)  are  required  to  obtain  consumer  participation, 
the  offeror  must  underwrite  them. 

AVliile  industry  offerors  typically  can  afford  these  costs  (it  is.  in 
fact  money  well  spent  from  their  standpoint),  consumer  offerors 
generally  cannot.  It  is  not  surprising  that  of  the  seven  standards 
developed  or  being  developed  under  the  CPSA,  only  one,  the  power 
lawnmowers  standard,  has  had  an  offeror  which  could  be  character- 
ized as  a  consumer  group,  Consumers  Union,  an  organization  which, 
as  consumer  groups  go,  has  been  financially  successful.  Even  Con- 
sumers Union  has  expressed  doubts  about  whether  it  could  ever  again 
afford  to  be  an  offeror  under  present  Commission  policy: 

The  financial  loss  that  Consumers  Union  has  sustained  as  a  result  of  serving 
the  CPSC  as  offeror  is  a  matter  of  grave  concern  to  us  for  two  reasons,  both 
of  which  should  concern  the  Commission  as  well.  First,  the  unreimbursed  costs 
of  the  lawn  mower  project  and  the  limitations  on  Consumers  Union's  finnncial 
resources  make  it  most  unlikely  that  it  could  again  undertake  any  similar 
effort.  *  *  * 

Second,  Consumers  Union's  experience,  while  unique  because  of  the  distinc- 
tive and  unprecedented  nature  of  the  lawn  mower  standard  development  process, 
is  likely  to  be  shared  by  other  non-industry  offerors  as  well.  In  particular,  such 
offerors  may  well  incur  unanticipated  but  significant  and  unavoidable  costs, 
both  during  and  subsequent  to  the  submission  of  the  proposed  standard  by  the 
offeror. 

The  continuing  responsibilities  intrinsic  to  service  as  an  offeror  have  very 
serious  implications  for  the  offeror  process  as  a  whole.  Clearly,  other  potential 
consumer  or  "public  interest"  offerors,  few  of  whom  possess  even  the  limited 
resources  of  Consumers  Union,  will  be  deterred  if  the  process  is  likely  to  produce 
a  loss.  Since  Consumers  Union  was  the  first  non-industry  group  to  serve  as  a 
sole  offeror,  its  experience  as  offeror  is  certain  to  be  watched  closely  by  other 
potential  offeror  organizations.187 

Consumers  Union  foresaw  the  Commission's  policy  on  reimburse- 
ment of  offerors  as  leading  to  a  situation  where  only  industry  groups 
would  be  offerors : 

Without  adequate  reimbursement  of  consumer  group  offerors  with  demon- 
strated technical  competence,  only  well-financed  industry  groups  will  seek  to 


18*16  C.F.R.  1105.1(d).  Sec  generally  16  C.F.R.  1105.1. 

186  16  C.F.R.  1105.9(f). 

wThp  lvniH-y  -was  articulated  in  the  decision  Involvine  the  breaking  off  of  necotiations 
•with  the  National  Consumer  League,  reprinted  in  Hearings  at  342.  It  is  also  reflected  in 
the  Commlsion's  regulations.   See  16   C.F.R.   1105. 0(g)  (2).   See  also  Hearings  at  86. 

187  Letter  from  Rhoda  H.  Karpatkin,  Executive  Director  of  Consumers  Union,  to  Sadye 
Dunn.  Secretary,  CPSC,  dated  January  0.  1976,  reprinted  in  Hearings  at  364.  Another 
non-industrv  offeror,  the  American  Society  for  Testing  Materials  which  developed  the  book 
matches  standard,  has  indicated  It  will  require  total  reimbursement  If  It  is  again  to  act 
as  an  offeror.  Hearings  at  34  (testimony  of  Commissioner  Pittle). 
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become  offerors,  thna  leading  to  industry  domination  of  the  pr  resull  that 

manifestly  contradicts  the  will  of  Congress  and  the  oft-expressed  intent  of  the 
Commission.1" 

Participation  by  consumer  groups  as  offerors  is  absolutely  crucial, 
for  the  offeror  has  the  s<  rongesl  hand  on  the  developmenl  committee  in 
shaping  the  final  standard.189  Allowing  offerors  <<>  become  exclusively 
industry  groups  will  bring  about  a  situation  where,  in  Commissioner 

Pittle's  words,  "industry  *  *  *  provide[s]  first  drafts  of  standards 
for  the  Commission  to  evaluate  and  modify."  '  "  Such  a  result  is  not  in 
keeping  with  Congress5  clear  intent  (hat  consumers  be  actively  in- 
volved in  all  phases  of  standard  development,  and  thai  the  Commis- 
sion be  independent  of  the  industries  it  regulates. 

There  also  is  some  question  whether  consumer  participants  on  (lie 
development  committee  are  sufficiently  expert  or  well  funded  to  he 
vigorous  advocates  for  their  point  of  view.  The  writing  of  standards 
usually  requires  both  academic  and  practical  knowledge  of  the  tech- 
nology and  trade  practices  of  the  industry.  Consumer  participants 
rarely  possess  such  expertise,  compared  to  the  representatives  of  those 
regulated.191  Such  expertise  could  be  summoned  if  consumer  partici- 
pants were  able  to  employ  technical  consultants,  hut  present  Commis- 
sion policy  does  not  provide  funding  sufficient  to  do  so. 

(c)  Funding  of  consumers  outside  the  offeror  process. — The  Com- 
mission has  properly  assumed  it  has  inherent  authority  to  fund  con- 
sumer participation  not  only  in  standard  setting  but  in  other  Com- 
mission  proceedings,  such  as  the  Fireworks  Devices  rulemaking,192  en- 
gaging a  number  of  consumer  groups,  all  based  in  Washington,  D.C. 
When  the  Administrative  Law  Judge  determined  that  it  would  be 
necessary  temporarily  to  move  the  hearings  to  other  parts  of  the 
country  to  ensure  the  building  of  a  complete  record,  the  Commission 
granted  the  request  of  one  of  the  consumer  groups  that  the  Commis- 
sion pay  expenses  for  attendance  at  these  hearings  of  a  representative 
of  those  groups.193 

The  Comptroller  General,  in  an  opinion  requested  by  the  Subcom- 
mittee Chairman,  has  confirmed  the  Commission's  position  that  it  has 
authority  to  fund  public  participants  in  appropriate  cases.194  In  com- 
menting on  the  Comptroller  General's  opinion  the  Commission  stated : 

In  situations  whore  the  Commission  has  determined  that  participation  of 
particular  parties  in  its  proceedings  would  he  necessary  for  a  full  and  fair  de- 
termination of  the  matter  under  consideration,  the  Commission  has  authorized 
the  use  of  Commission  funds  to  pay  costs  associated  with  the  appearance  of  such 
parties  who  could  not  otherwise  participate  *  *  *.  The  Commission  agrees  with 
the  Deputy  Comptroller  General  that  such  payment  of  costs  is  authorized  when- 
ever necessary  and  proper  to  the  execution  of  the  Commission's  responsibilities 
under  the  Acts  which  its  administers.186 


m  Letter  from  Rhoda  H.  Karpatkln,  Executive  Director  of  Consumers  Union,  to  Sadye 
Dunn.  Secretary,  CPSC,  dated  January  0.  1970,  reprinted  in  Hearings  at  .">»'>.">. 

«*  Hearings  at  71-72.  85-86  (testimony  of  Chairman  Simpson).  T'nder  th*  Commission's 
rules  an  offeror  may  reject  the  views  of  all  other  participants  on  the  committee  as  long  as 
It  "xplains  its  reasons.  16  C.F.R.  1105.7. 

3"A  Hcar'nrjs  at  35. 

151  Tlearinas  at  .°.."-3f>  (testimony  of  Commissioner  Tittle). 

™a  Docket  No.  CPSC  74-3. 

193  See  "Hearings  on  Regulatory  Reform  Before  the  Subcommittee  on  Oversight  and  Invcs- 
tiantiova  of  thr  House  Committer  on  Interstate  and  Foreign  Commerce,  04ih  Conp:.,  2d  m-ss., 
Vol.  V.  Serial  No.  94-84.  at  477-478  (1976). 

1M  Letter  to  Subcommittee  Chairman  John  E.  Moss  from  Deputy  Comptroller  General 
B.  R.  Keller,  dated  May  10.  1976  (B-180224).  reprinted  in  Appendix  D(2)   to  flu's  report. 

196  Letter  to  Rollee  Lowenstein.  Assistant  General  Counsel,  General  Accounting  Office, 
from  Chairman  Hylngton,  dated  June  16,  1976,  reprinted  In  id.  at  476. 
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The  Consumer  Product  Safety  Act  contains  no  criteria  for  deter- 
mining when  funding  of  consumer  participants  is  appropriate.  The 
Commission  has  promulgated  no  rules  setting  out  such  criteria,  choos- 
ing instead  to  decide  each  case  on  its  own  merits.  The  Commission  now 
lias  before  it  a  rulemaking  petition  seeking  a  regulation  providing 
for  funding  of  consumer  participants.196  That  petition,  or  a  similar 
rulemaking  instituted  by  the  Commission  on  its  own  motion,  would 
offer  a  chance  to  consider  a  consistent  system  of  funding  consumers. 

(d)  Citizen  petitions. — The  Commission  has  accorded  citizen  peti- 
tions, both  those  under  Section  10  of  the  CPSA  197  and  those  under  the 
transferred  Acts,  careful  and  detailed  consideration.198  This  considera- 
tion ensures  that  the  voice  of  citizen  petitioners  is  heard  by  the  agency. 
Former  Chairman  Simpson's  protestations  to  the  contrary  notwith- 
standing, citizens  have  not  made  frequent  use  of  the  right  to  petition, 
particularly  the  right  under  Section  10. 

Section  10  creates  a  right  for  any  interested  person  to  petition  the 
agency  for  the  issuance  of  a  consumer  product  safety  rule,199  to  receive 
an  answer  to  the  petition,  including  an  explanation  by  the  Commission 
justifying  its  answer,  in  120  days,200  and  to  seek  judicial  review  of  the 
Commission's  decision.201  The  reviewing  court  may  compel  the  Com- 
mission to  commence  the  proceeding  requested  by  a  denied  petition 
upon  a  finding  that  the  consumer  product  which  is  the  nubject  of  the 
petition  "presents  an  unreasonable  risk  of  injury,  and  that  the  failure 
of  the  Commission  to  initiate  a  rulemaking  procedure  under  section 
7  or  8  unreasonably  exposes  the  petitioner  or  other  consumers  to  a  risk 
of  injury  presented  by  the  consumer  product  *  *  *.202 

Although  the  Commission  has  faithfully  executed  its  responsibilities 
to  ensure  the  right  of  consumers  to  petition  the  agency,  former  Chair- 
man Simpson  was  highly  critical  of  the  provision  which  establishes 
that  right.  His  position  at  the  Subcommittee's  hearings  was  that  this 
provision  requires  the  Commission  to  grant  any  petition  concerning 
a  product  which  presents  an  unreasonable  risk  of  injury,  regardless  of 
how  that  risk  or  injury  compares  with  those  presented  by  other  prod- 
ucts subject  to  Commission  jurisdiction.  The  result,  he  argued,  is  a 
serious  impairment  of  the  Commission's  ability  to  set  its  own 
priorities.203 

In  actuality,  the  Commission  has  received  few  petitions  under  Section 
10.204  Moreover,  Chairman  Simpson's  view  that  its  priorities  are  not 
pertinent  to  the  decision  on  a  petition  is  surely  erroneous.  The  Sub- 
committee was  highly  critical  of  the  interpretation,205  as  was  the  Sen- 

"8  Petition  No.  AP-76-1. 

187  15  U.S.C.  2059. 

""  Hearings  at  13,  27,  93.  .  „     *  . 

irm  Section  10(a),  15  U.S.C.  2059(a).  A  "consumer  product  safety  rule"  Is  defined  in 
Section  3(a)(2).  15  U.S.C.  2052(a)(2).  as  either  a  product  safety  standard  under  Section 
7(a).  15  U.S.C.  2056(a).  or  a  hazardous  product  ban  under  Section  8,  15  U.S.C.  2057. 

200  Section  10(d),  15  U.S.C.  2059(d). 

201  Section  10(e).  15  U.S.C.  2059(e). 

*»  Section  10(e)(2).  15  U.S.C.  2059(e)(2).  „  .     ,        , 

** Hearings  at  12-14.  27,  91  (testimony  of  Chairman  Simpson).  The  Commission  has 
not.  however,  adhered  unwaveringly  to  this  interpretation  of  Section  10.  In  at  least  one 
Instance  it  has  denied  a  petition  involving  a  low  priority  product  hazard.  In  denying 
CP  73-4,  pertaining  to  fondue  pots,  it  noted:  "[T"|he  rommission  concludes  that  its  re- 
sources should  be  applied  to  products  causing  more  frequent  and  severe  injuries  than 
fondue  pots"  38  Fed.  Reg.  3175S  (197.;) 

«>♦  Hearings  at  12.  92. 

**  Hearings  at  91-94    (questioning  by  Rep.  Maguire  and  Subcommittee  staff  counsel). 
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ate  Committee  on  Appropriations.**  Commissioner  Pit  tie  also  took 
issue  with  Chairman  Simpson's  view: 

While  I  agree  that  an  argument  can  be  made  in  rapport  of  the  Chairman's 

position.  I  do  IlOt  find  it  particularly  convincing  nor  do  1  sec  any  reason  fOI 
adopting  such  a  Belf-defeating  approach  absent  a  conclusive  judicial  determina- 
tion on  the  poinr  *  *  * 

I  strongly  agree  with  the  argument  that  a  determination  that  a  product 
presents  an  "unreasonable  risk  of  injury"  must  Involve  a  consideration  of  CPSC 
priorities  and  resources.207 

Since  the  time  of  the  Subcommittee's  hearings,  the  Commission  has 
made  clear  thai  it  does  not  subscribe  to  Chairman  Simpson's  inter- 
pretation. It  lias  begun  consideration  of  a  policy  for  dealing  with  peti- 
tions. The  criteria  to  be  applied  in  deciding  on  petitions  set  out  in 
that  policy  will  include  a  regard  for  the  Commission's  priorities  and 
the  degree  of  unreasonableness  of  the  hazard  presented.  Although 
the  Subcommittee  firmly  believes  that  CPSC  priorities  must  play  a 
role  in  any  decision  on  petitions,  that  role  must  not,  of  course,  be  al- 
lowed to  vitiate  the  right  of  citizen  petition  itself.  Ensuring  that  the 
voice  of  citizens  is  heard  and  allowed  to  play  a  role  in  Commission 
decision-making  without  being  permitted  grossly  to  distort  Commis- 
sion priorities  will  require  careful  and  sensitive  attention  by  the  Com- 
mission to  both  petitioner  and  public  obligations. 

Although  the  Commission  has  properly  accorded  careful  considera- 
tion to  the  citizen  petitions  it  has  received,  its  response  to  these  peti- 
tions has  often  not  been  timely.  While  only  petitions  under  the  CPSA 
have  the  benefit  of  a  specific  statutory  time  limit  (120  days),  the 
agency  has  an  obligation,  deriving  from  the  requirement  in  the  Ad- 
ministrative Procedure  Act  that  "within  a  reasonable  time,  each  agency 
shall  proceed  to  conclude  a  matter  presented  to  it,"  208  to  respond  in 
a  timely  fashion  to  all  petitions.  The  Commission  has  not  only  fre- 
quently failed  to  meet  the  120-day  deadline  for  CPSA  petitions,  but 
it  has  also  been  extremely  slow  to  respond  to  petitions  submitted  under 
the  transferred  acts. 

(e)  Consumer  Deputy  Programs. — One  of  the  more  innovative  pro- 
grams the  Commission  has  devised  for  increasing  the  participation  of 
consumers  in  CPSC  activities  is  the  Consumer  Deputy  Program.  Citi- 
zen volunteers  are  trained  by  Commission  staff  to  survey  the  products 
in  retail  establishments.  While  this  program  does  not  provide  con- 
sumers with  a  direct  share  in  Commission  decision-making,  it  does 
help  them  to  exercise  a  public  responsibility  with  a  sense  of  direct 
participation  in  government  affairs.209  This  program  has  the  further 

**S.  Rep.  No.  974,  04th  Cong.,  2d  Sess.  2S-29  (1976).  The  Chairman  of  the  Subcom- 
mittee on  Consumer  Protection  and  Finance  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce,  the  Subcommittee  which  wrote  thp  Consumer  Product  Safety  Act.  al.-o 
voiced  disner-eement  with  tbe  C™'mi-<ion's  position  :  "There  is  nothing  in  the  language  of 
the  hill  or  in  the  legislative  history  which  would  Indicate  that  thp  Commission  la  pre- 
cluded from  setting  priorities  and  basing  denials  on  thp  frequency  and  severity  of  im'ury. 
A  responsible  administrator  would  be  expected  to  do  precisely  this.*1  Id.  at  29. 

™  Hearings  at  38.  Commissioner  Franklin  was  of  a  similar  view.  Td.  at  47  ("I  do  not 
believe  the  law  inhibits  our  flexibility  to  deny  petitions  if  the  result  of  enntiner  them 
would  be  an  unwise  use  of  «c;-rco  resources").  Frr  ITcnrinn*  at  32  (testimony  of  Com- 
missioner Newman  that  mechanisms  for  dealing  with  the  ncrition  Problem  must  bp  "short 
of  abolishing"  the  right  of  citizens  to  petition)  ;  id.  at  46-47  (testimony  of  Commissioner 
Franklin). 

*»5  Y.S.C.  f>:-n(b). 

*»  Td.  at  fl.  25.  A  more  complete  description  of  the  Oonsumer  Deputy  Frojrram,  prepared 
by  the  Commission,  appears  In  id.  at  377  (Appendix  I). 
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advantage  of  augmenting  the  Commission's  small  resources  where 
most  needed,  in  compliance  and  enforcement  programs.210 

C.    U  X  PI  N  IS  1 1  ED    BUSINESS 

/.  Unused  powers. — The  Commission  has  yet  to  make  full  use  of  the 
many  powers  Congress  conferred  under  the  CPSA  and  the  transferred 

(  a  )  I  reformation- gathering  powers, — As  previously  noted,  the  Com- 
mon has  a  variety  of  powers  to  obtain  the  information  it  needs  for 
sound  regulation  of  product  safety.  A  number  of  these  powers  have 
never  been  used  or  have  been  used  infrequently  and  unimaginatively. 

For  example,  section  16(b)211  of  the  CPSA  requires  manufacturers 
to  keep  records.  The  statute  is  not  self-implementing;  it  requires  the 
Commission  to  promulgate  rules  specifying  the  kinds  of  records  to 
be  kopt.  The  Commission  initiated  a  rulemaking  under  this  section 
in  the  fall  of  1974.212  Although  the  comment  period  for  the  rule  pro- 
posed at  that  time  has  long  since  ended,  the  rule  has  not  been  promul- 
gated. The  Commission  Chairman  testified  that  the  proposed  rule  was 
"so  controversial"  that  the  Commission  had  decided  to  repropose  it 
for  comments  rather  than  to  promulgate  it  in  final  form.213  More  than 
6  months  later  the  rule  still  has  been  neither  promulgated  nor  repro- 
posed.  In  fact,  it  is  not  now  even  under  active  consideration  by  the 
Commission. 

The  Commission's  extraordinary  power  under  section  27(b)  (1)  of 
the  Act 214  to  require,  merely  by  order,  any  person  to  submit  such  re- 
ports and  provide  answers  to  such  questions  as  the  Commission  deems 
appropriate  has  been  used  only  twice.  In  one  of  those  instances,  the 
subject  of  the  order  contested  it.  Both  a  Federal  district  court  and  a 
Federal  court  of  appeals  upheld  the  Commission's  action.215  In  fair- 
ness to  the  Commission,  it  should  be  noted  that  the  mere  fact  that  the 
Commission  has  this  potent  weapon  in  its  arsenal  may  enable  it  to 
obtain  needed  information  from  manufacturers  informally. 

The  Commission  has  never  promulgated  rules  implementing  its 
power  under  section  27(e)216  to  require  manufacturers  to  provide  per- 
formance and  technical  data.  It  should  be  noted,  however,  that  the 
Commission's  information  gathering  power  under  Section  27(b)(1) 
is  at  least  as  broad  as  that  under  this  provision,  and  that  section  has 
the  advantage  of  allowing  the  Commission  to  require  the  submission 
of  information  by  order  rather  than  by  rule. 

An  important  power  as  yet  dormant  is  the  Commission's  authority 
under  Section  13  of  the  CPSA  217  to  promulgate  rules  requiring  manu- 
facturers of  new  consumer  products  to  furnish  notice  and  a  descrip- 
tion of  the  product  to  the  Commission  prior  to  its  distribution  in 


-,n  hi.  at  65  (testimony  of  Chairman  Simpson). 

■"15  U.S.C.  2065(b). 

*2  39  Fed.  Res.  31916  (1974). 

213  Hearings  at  131. 

-■'  15   D.S.C.   2076(b)  (1). 

^8  Chemical  Specialties  Mfrs.  Ass'n  v.  Consumer  Troduct  Safety  Comm'n,  Civil  Action 
No.  75-2064  (D.C.  Cir.  Nov.  18,  1974).  aff'd  Civil  Action  No.  75-1722  (D.D.C.,  Nov.  3, 
1975).  Chairman  Simpson  referred  to  this  case  as  a  "landmark  decision"  In  his  testimony 
before  the  Subcommittee.  Hearings  at  5,  24.  The  Commission's  order  appears  at  40  Fed. 
Res.  36617  (1975). 

«wig  r.S.C  2076(e). 

»715  U.S.C.  2062. 
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commerce  has  never  been  used.  The  Commission  has  been    i 

ru]os  under  this  section  for  more  than  a  year.  To  date,  no  such  rules 

have  been  proposed. 

(b)  Imminent  Hazard  Authority.-  The  Commission  has  used  il  au- 
thority under  Section  12  of  the  CPSA  LMS  to  move  againsl  imminently 
hazardous  consumer  products  only  once.  The  imminent  hazard  p< 
granted  by  the  Federal  Hazardous  Substances  Act,219  which,  because 
it  allows  the  Commission  to  act  administratively  rather  than  through 
judicial  proceedings,  provides  an  even  more  expeditious  remedy,  has 
also  been  used  only  once.  The  imminent  hazard  authority  conn 
by  the  Child  Protection  and  Toy  Safety  Act  220  has  never  been  used. 
Although  it  is  true  that  the  imminent  hazard  authority  is  not  to  be 
used  lightly,  the  Commission's  use  has  been  far  from  excessive.  In- 
deed it  is  astonishing  that  this  Commission,  charged  with  imposing 
Federal  regulation  on  hazards  which  previously  had  been  virtually 
unregulated,  would  find  only  two  occasions  in  3  years  to  use  that 
power. 

(c?)  Standard  sitting. — As  previously  noted,  the  Commission  has 
not  used  its  various  standard  setting  and  banning  authorities  exten- 
sively. Of  particular  note,  the  Commission  has  been  reluctant  to  use  the 
expeditious  procedures  of  the  Child  Protection  and  Toy  Safety  Act, 
contained  in  the  Federal  Hazardous  Substances  Act.221 

(d)  Powers  to  provide  consumers  with  information  on  comparative 
safety  of  specific  consumer  -products. — The  Commission  now  conducts 
no  programs  which  would  make  available  to  consumers  comparative 
information  on  the  safety  of  specific  products.  Yet  one  of  the  four 
purposes  of  the  Consumer  Product  Safety  Act  is  "to  assist  consumers 
in  evaluating  the  comparative  safety  of  consumer  products  *  *  *.222 
There  are  at  least  two  ways  the  Commission  could  cause  this  informa- 
tion to  be  made  available. 

First,  the  Commission  itself  could  devise  and  conduct  testing  pro- 
grams of  specific  products.  There  can  be  no  doubt  that  the  Commis- 
sion has  authority  to  do  such  testing.  It  is  empowered  by  Section  5  to 
(1)  Conduct  research,  studies,  and  investigations  on  the  safety  of 
sunier  products  and  on  improving  the  safety  of  such  products:  [and 
to]  (2)  list  consumer  products  and  develop  product  safety  test  meth- 
ods and  testing  devices  *  *  *.223 

That  Congress  contemplated  that  this  power  encompassed  aul 
ity  to  test  specific  market  products  is  made  clear  by  Section  •_'. 
which  authorizes  the  Commission  to  purchase  "any  consumer  prod- 
uct." 224  The  Commission  could,  of  course,  publish  the  results  of  the 
testing  under  section  6.-25 


-~-  i:»  T'.S.C.  2061. 

Sectioo  2(q)  (2),  15  T'.S.C.  1261 (q) (2). 

"» Section  3(e)(2),  15  D.8.C.  1262(e)(2). 

■nnn  3(e)(1),  16  D.S.C.  1262(e)(1).  The  views  of  Commissioner  Pittie.  who  has 
been  critical  of  the  Commission's  failure  to  make  more  frequent   use  of  this  authority, 
appear   in   detail   in    Bearings   at   310-14.   381-407.    The   similar  views   of  Commiss 
Franklin  are  set  out  in  her  dissenting  opinion  in  In  re  Little  People  Kites,  et  ah,  CPSC 
Docket  No.  75    15. 

223  Section  2«b)(2).  15  D.S.C  2051(b)(2). 

S23  Section  5(h).  15  D.S.C.  2054(b). 

■•15  D.S.C.  2076(f). 

125  15  D.S.C.  2055. 


226 

Second,  under  Section  27(e)  the  Commission  could  require  manu- 
facturers to  conduct  the  testing  and  themselves  publish  the  results.228 
Although  this  power  has  never  been  used,  it  has  vast  potential. 
In  some  instances,  it  may  offer  a  much  less  costly  and  less  burden- 
some alternative  to  standard  setting. 

Industry  spokesmen  frequently  claim  that  consumers  will  not  pay 
for  safety,  that  the  economic  incentives  on  the  market  run  the  other 
way.  The  truth  of  this  claim  never  has  been  tested,  because  there  is 
little  solid  data  on  the  comparative  safety  of  competing  products. 
Were  such  data  available,  the  information  could  influence  consumer 
buying  decisions. 

2.  Rules  for  the  guidance  of  agency  action. — The  Commission  has 
failed  in  several  respects  to  promulgate  rules  that  could  serve  as  an 
internal  guide  for  its  own  actions  and  provide  strong  grounds  to  sus- 
tain agency  action  on  judicial  review. 

(a)  Summary  judgment  rules. — A  number  of  statutes  under  which 
the  Commission  operates  require  that  parties  affected  be  given  an 
opportunity  for  a  hearing  in  connection  with  any  contemplated  agency 
regulation  or  action.  Some  agencies  operating  under  similar  statutes 
have  promulgated  rules  setting  out  detailed  guidelines  as  to  when  a 
hearing  should  be  granted.  The  Commission  has  not. 

Section  15  of  the  CPSA  requires  the  Commission  to  afford  inter- 
ested persons  "an  opportunity  for  a  hearing"  before  ordering  any  of 
the  remedies  provided  by  subsections  15(c)  and  (d).227  The  Commis- 
sion has  taken  the  position  that  the  provisions  require  that  a  hearing 
be  held : 

[I]n  any  situation  in  which  the  Commission  wishes  to  "order"  a  manufacturer 
to  take  remedial  action  under  sections  15(c)  or  (d)  of  the  Act,  the  Commission 
does  not  have  the  option  of  "granting"  a  hearing  under  section  15(f).  Unless  a 
manufacturer,  distributor,  or  retailer  of  a  consumer  product  voluntarily  agrees 
to  take  action  requested  by  the  Commission  under  section  15(c)  or  (d),  a  hear- 
ing under  section  15(f)   is  a  necessary  prerequisite  for  an  "order."  ^ 

Other  agencies,  taking  a  contrary  position,  have  prevailed  when 
challenged  in  court.  The  Food  and  Drug  Administration,  for  example, 
has  promulgated  summary  judgment  rules  setting  forth  criteria  for 
the  denial  of  a  hearing  under  Section  505(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.229  That  statute,  like  section  15  of  the  CPSA, 
requires  only  an  "opportunity  for  hearing."  When  the  FDA's  rules 
were  challenged,  the  Supreme  Court  sustained  them,  holding  that  a 


228  15  U.S.C.  2076(e).  That  section  provides:  "The  Commission  may  by  rule  require  any 
manufacturer  of  consumer  products  to  provide  to  the  Commission  such  performance  and 
technical  data  related  to  performance  and  safety  as  may  be  required  to  carry  out  the  pur- 
poses of  this  Act,  and  to  give  such  notification  of  such  performance  and  technical  data 
at  the  time  of  original  purchase  to  prospective  purchasers  and  to  the  first  purchaser  of 
such  product  for  purposes  other  than  resale,  as  it  determines  necessary  to  carry  out  the 
purposes  of  this  Act." 

In  discussing  tho  use  of  the  authority  granted  by  this  section  to  require  manufacturers 
to  provide  information  to  consumers  about  the  various  canning  jar  lids  offered  for  sale, 
the  Commission's  General  Counsel  has  observed  : 

"[A]  rule  under  section  27(e)  could  require  canning  lid  manufacturers  to  provide  per- 
formance and  technical  data  related  to  the  performance  and  safety  of  canning  jar  lids  to 
consumers  at  the  point  of  purchase.  Although  not  explicit  In  section  27(e),  it  is  possible 
that  we  could  even  prescribe  the  test  methods  by  which  the  manufacturers  would  have  to 
measure  the  performance  and  safety  of  their  lids.  In  this  manner,  we  could  require  labels, 
tags,  stickers  <>r  the  like  in  a  common  format  on  canning  lids  or  on  display  at  points  of 
sale  of  such  lids."  Memorandum  to  the  Commission  from  General  Counsel  Michael  A. 
Brown,  dated  Autr.  10,  1976. 

227  15  U.S.C.  2064(c),   (d). 

228  Hearmgs    at    200-01    (Commission    response    to    Subcommittee's   written   questions). 
120  21  U.S.C  355(e).  The  rules  are  codified  at  21  C.F.R.  130.12(a)  (5). 
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statute  conferring  an  "opportunity"  for  a  hearing  docs  not  create 
a  right  to  a  hearing  in  every  case : 

What  the  agency  has  said,  then,  is  that  it  will  not  provide  a  formal  bearing 
where  it-  is  apparent  at  the  threshold  that  the  applicant  has  qoI  tendered  any 
evidence  which  on  its  face  meets  the  statutory  standards  as  particularized  by 
regulations,  .  .  .  We  cannot  impute  to  Congress  the  design  of  requiring, 
nor  does  duo  process  demand,  a  hearing  when  it  appears  conclusively  from 
the  applicant's  "pleadings*'  that  the  application  cannot  succeed.  *  »  *  [W]e 
find  FDA  hearing  regulations  unexceptionable  on  any  .statutory  or  constitutional 
ground."1 

Congress  no  more  intended  "opportunity  for  a  hearing"  to  i 
"right  ton  hearing"  in  the  Consumer  Product  Safety  Act  titan  it  did 
i  Federal  Food,  Drug,  and  Cosmetic  Act.  The  promulgation  of 
summary  judgment  rules  under  the  ('PSA  i<  therefore  wholly  within 
nnV  power.281  Similarly,  the  Commission  has  power  to 
unary  judgment  rules  under  <cc\  ion  2(q)  (1)  (B)  of  the  Fed- 
eral Ha/-'  \  -t.-::2  as  it  apparently  recognia 

hazard  definition. — Th  V   briefly  defines  an 

"imminently  hazardous  consumer  product"  as  a  produ  I  whi  h  pre- 
sents "immment  and  unreasonable  risk  of  deatl  . 

al  injury."  2JM  The  Commission  has  adopted  no  regulations 
elaborating  the  meaning  of  this  term.  Other  health  and  safety  regula- 
tory agencies  having  imminent  hazard  authority  have  found  it  u 
to  define  that  authority  specifically  in  a  regulation.  For  exampli 
Food  and  Drug  Administration  has  promulgated  a  rule  denning  an 
"imminent  hazard"  and  specifying  criteria  which  the  Commissi* 
will  consider  in  determining  whether  to  invoke  the  imminent  hazard 
power.233  Such  a  rule  would  have  the  double  effect  of  providing  (a) 
guidance  to  Commission  officials  in  the  exercise  of  their  regulatory 
responsibilities  and  (b)  grounds  to  support  a  Commission  determina- 
tion in  court.  Moreover,  if  carefully  drafted,  it  need  not  deprive  the 
Commission  of  the  flexibility  necessary  to  the  effective  use  of  this 
important  power. 

(c)  Environmental  rules. — Although  nearly  all  agencies  have  pro- 
mulgated rules  to  guide  them  in  their  responsibilities  under  the  Na- 
tional Environmental  Policy  Act,  the  Commission  has  not  done  so. 
In  at  least  one  case,  this  Commission  omission  has  seriously  injured  an 
enforcement  effort.  The  repurchase  order  in  the  Pactra  case,  concern- 
ing aerosol  products  containing  vinyl  chloride,  was  stayed  for  almost 
a  year  because  the  Commission  had  failed  to  make  the  environmental 
assessment.236  Although  it  is  impossible  to  speculate  as  to  what  shape 
Commission  NEPA  rules  might  have  taken,  we  note  that  the  Food  and 
Drug  Administration's  rules  would  probably  have  required  an  assess- 


=»  Weinberger  v.  Hynson.  Westcott  &  Dunning.  Inc.  412  U.S.  609.  620,  621,  622  (1073). 
though  the  Food  and  Drug  Administration  cited  its  general  rulemaking  authority. 
21  U.S.C.  371(a).  as  the  statutory  basis  for  its  summary  judgment  rales,  bui  b  a  statutory 
basis  is  not  necessary.  Because  summary  judgment  rules  are  merely  procedural  and  Inter- 
pretative, the  Commission  has  inherent  authority  to  issue  them.  H.K.  Rep.  No.  325,  94th 
Cong..  1st  Seas.  12  (1975). 

5  U.S.C.  1261  (q)  (1)  (B). 

-*  Heari.ins  at   190-200   (Commission's  response  to  Subcommittee's  written  questions). 
Commissioner  Pittle  recommended  the  adoption  of  such  rules.  Id.  at  42. 

234  Section  12(a).  15  U.S.C.  2061(a). 

•"'21  r.F.lt.  3.73.  As  this  rule  also  applied  to  the  imminent  hazard  power  in  the  Federal 
Hazardous  Substances  Act  when  it  was  promulgated,  it  was  transferred  to  the  Coi  lb 

■    of  the  CPSA.   15  U.S.C.   2079(e).  and   it  therefore  now  applies  to  the 
Commission's  exercise  of  its  imminent  hazard  power  under  the  FHSA. 

■•  I[rari»08   at    139;    Pactra   Industrie*,  Inc.   v.    Consumer  Product  Fafetu  Commission, 
No.  74-2902   (9th  Cir.,  Dec.  13,  1974).  Pactra  is  CPSC  Docket  Nos.  74-2902.  74-31GS. 
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incut  in  such  a  situation.237  Thus,  such  rules  can  provide  a  useful  guide 
to  Commission  stall'  in  ensuring  adherence  to  the  requirements  of 
NEPA. 

In  response  to  written  questions  from  the  Subcommittee,  the  Com- 
mission stated  that  NEPA  rules  were  in  preparation : 

The  Commission  has  under  consideration  a  formal  procedure  for  meeting  the 
requirements  of  the  National  Environmental  Protection  Act.  A  final  draft  is  cur- 
renl  Iy  being  reviewed  by  staff  and  will  be  proposed  for  Commission  action  soon. 
These  draft  procedures  have  been  used  by  the  staff  as  a  guide  in  preparing  the 
environmental  assessments  that  have  been  made.238 

Six  months  later,  however,  no  such  rules  have  been  promulgated, 
nor  are  they  under  active  consideration  by  the  Commission. 

IV.  Case  Studies 

A.     LITIGATION    AUTHORITY    AND    RELATIONSHIP    WITH    DEPARTMENT    OF 

JUSTICE 

In  recent  years,  the  tradition  that  litigation  authority  should  be 
centralized  in  and  controlled  by  the  Department  of  Justice  has  been 
questioned  with  increasing  frequency.  Nowhere  has  this  tradition  been 
challenged  as  in  issues  regarding  the  Consumer  Product  Safety 
Commission.  The  Commission  and  the  Department  of  Justice  have 
been  open  and  frank  in  their  mutual  criticism.  At  the  time  the  legisla- 
tion was  enacted  and  during  the  recent  amendment  of  the  Consumer 
Product  Safety  Act,  the  issues  were  aired  thoroughly  in  the  Congress. 
Accordingly,  the  Subcommittee  has  examined  the  traditional  policy 
of  centralizing  litigation  responsibility  in  the  Department  of  Justice 
in  light  of  recent  developments  and  has  reviewed  the  specific  allega- 
tions by  the  Commission  and  the  Department. 

1.  Legislative  background. — Beginning  a  little  more  than  100  years 
ago,  Congress  and  the  President  began  a  series  of  moves  that  gradually 
centralized  control  of  government  litigation  in  the  Department  of 
Justice.239  Although  Congress  occassionally  created  exceptions,  this 
policy  was  assumed  generally  to  be  sound.  In  1955,  the  second  Hoover 
Commission  concluded  that  most  litigation  should  be  centralized  in 
the  Justice  Department.240 

Since  then,  support  for  this  policy  has  gradually  eroded,  with  nu- 
merous factors  contributing  to  its  fall  from  favor.  One  is  the  highly 
specialized  and  complex  nature  of  the  facts  which,  with  the  advance 
of  technology,  have  become  progressively  prominent  in  litigation.  The 
importance  of  specialized  knowledge  and  other  essentials  to  the  suc- 
cessful enforcement  of  regulatory  programs  has  made  agencies  reluc- 
tant to  delegate  prosecutorial  discretion  to  the  Justice  Department. 
The  resources  of  the  Justice  Department  itself  have  been  strained  by 
the  volume  of  litigation  in  recent  years. 

237  21  C.F.R.  6.1(b). 

»» Hearings  at  198. 

M»A  brief  history  of  the  development  of  the  role  of  the  Penartment  of  .TiiPtlro  In 
contro'Mny  litigation  appears  In  a  Justice  Department  memorandum  which  Is  reprinted 
In  118  Conpr.  Roc  21882-85  (1072). 

•"United  states  Commission  on  Organization  of  the  Executive  Branch  of  the  Govern- 
ment. Task  Force  on  Lepal  Services  and  Procedure.  Report  on  Legal  Services  and  Proce- 
dure 41  (1935)   (Second  Hoover  Commission  Report). 


Consequently,  agencies  have  began  to  request,  and  Congress 

ranted  broadened  responsibilities  for  litigation,  particu- 
larly civil  litigation. 

During  consideration  of  the  Consumer  Product  Safety    \ 
question  of  the  proposed  Commission's  litigation  authority  was  del 

(me  length.*41  ks  eventually  enacted,  the  Consumer  Produ 
An  gave  the  Commission  control  only  of  actions  involving  unm 
hazards  brought  under  Section  l 

While  the  Commission  was  authorized  to  represent  itsel  f  in  all  lit 
tion,  the  statute  required  the  concurrence  of  the  Attorney  ( reneral,  tnu 
retaining  control  in  t  he  1  tepart  menl  of  Just  ice.  The  principal  such  pro- 
vision was  Section  27(b)(7),  which  provided  the  Commission 
have  power 

to  initiate,  prosecute,  defend,  or  appeal  any  court  action  in  the  name  of  the  Com- 
mission for  the  purpose  Of  enforcing  the  laws  subject  to  its  jurisdiction,  thi 
Its  own  Legal   representative  with   the  concurrence  of  the  Attorney  General  or 
through  the  Attorney  General.  .  .  .aM 

Pursuant  to  this  provision,  the  Commission  worked  out  an  arrange- 
ment whereby  the  Justice  Department  agreed  to  consent  to  the  Com- 
mission's filing  of  any  cases  which  the  Department  declined  to  file.-" 
Although   the   language   of    Section   27(b)(7)    is   not    absolutely 

clear,245  it  seems  that  Congress  did  intend  to  cover  both  civil  and 
criminal  litigation  by  this  provision.246 

The  Commission  found  that  the  authority  granted  by  Section  27 

(7),  even  in  conjunction  with  the  Justice  Department's  agreement 
not  to  exercise  absolute  control  over  the  Commission  in  civil  matters, 
was  not  sufficient.  Consequently  it  asked  Congress  to  enlarge  this 
litigation  authority.  Once  again  Congress  weighed  possible  effects 
of  decentralizing  the  government's  litigation  authority.  In  addition. 


•  re,  e.g..  118  Cong.  R.h\  21880-89  M072). 

~4-  IS  U.S.C  2061.  Under  the  Flammable  Fabrics  Act.  responsibility  for  which  was 
transferred  to  the  Commission  by  the  CPSA.  the  Commission  has  been  given  authority 
to  Institute  proceedings  with  Its  own  counsel  tor  the  seizure  of  products  violating  the 
Flammable  Fabrics  Act.  lo  U.S.C.  1195(b).  and  to  Institute  proceedings  for  the  issuance 
of  a  temporary  injunction  of  alleged  violations  of  the  FFA  pending  the  outcome  of 
administrative  proceedings.  15  U.S.C.  1195(a). 

■•15    U.S.C.    2076(b)(7).    A    similar    provision,    pertaining   to    injunctive   enforcement 
actions,  was  contained  in  Section  22  : 

"The  United  States  district  courts  shall  have  jurisdiction  to  restrain  any  violation  of 
section  10.  or  to  restrain  any  person  from  distributing  in  commerce  a  product  which  docs 
not  comply  with  a  consumer  product  safety  rule,  or  both.  Such  actions  mav  be  br 
by  the  Commission  (with  the  concurrence  of  the  Attorney  General)  or  by  the  Attorney 
General  in  any  United  States  district  court  for  a  district  wherein  any  act,  omission,  '>r 
Hon  <■■  n«tituting  the  violation  occurred.  .  .  ." 

15  U.S.C.  2071(a). 

•••The   agreement    1-   discussed    In    Hearings  on    II. R.    5861   and   II. R.    6107   Before  the 
ftuhcomm.  on   Consumer  Protection  and  Finance  of  the  Comm.  on   Interstate  and  r 
Commerce,   04»-h   Cone..    1st    Sess..    Serial    No.   04-80.   at   1  Gf'-Gl    (1975)    (testimony   of   lo*> 
Sims.  Special  Assistant  10  the  Assistant  Attorney  General  for  Antitrust).  The  Corn:,, 
claimed   to  Interpret   this  agreement   so  as   to  allow  It  to  file  crimlml  cases   and 
point  expressed   its  intention   to   file   a   criminal   prosecution.    Sec  id.   at    161  :   letter 
Chairman    Richard    O.    Simpson    to    Thomas    E.    Kauper.    Assistant    Attorney    Gene: 
Antitrust,  dated  December  10.  1074.  at  3. 

-*'■  Doubt   is    cast    "n    an    inn  rpn-fatlon   which   would    Include   criminal   lit 'nation    ' 
provision's   reference  to   the  brinrinz  of  action*  "in   the  name  of   the  Commission.' 
criminal  actions  are  normally  brought  In  the  name  of  the  United  States.  Tiiis  ami 
uas    sufficient    to    convince    the    Justice    Department    that    "Congress    did    not,    and 
could   not   have  intended    to,   breach   rin   unbroken   precedent   In   this  area  In   the  ambiguous 
co-iprnmise   language  of   the  Consumer  Product   Safety   Act."   Ilearina*  on   H  R.    5861   and 
II. R.    fi/''7    Before    the   Subcomm.    on    Consumer   Protection    and   Finance   of   tl<> 
Interstate  and  Foreign   Commerce.  94th   Cong.,   lsl    Seat  .   Serial  No.  04-.^  at   1H1    (J 

-*«  See.  e.g.,  lis   Cons:.   Rec   21881    (exchange  between    S  r     Cotton   and   Guerney). 

1  exchange   between    Senators    Cotton    and    Masrnuson).    21887    (remark- 
Cotton).  21888   (remarks  of  Senator  Allott),  21S80   (remarks  of  Senator  Cotton) 


•5-9S1— 7< 
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the  Congress  examined  the  Commission's  relationship  with  the  De- 
partment of  Justice  and  the  effect  of  the  Justice  Department  on  the 
Commission's  enforcement  policy.  Ultimately,  Congress  determined 
to  remove  most  of  the  Justice  Department's  control  of  the  Commis- 
sion's civil  litigation,  in  effect  codifying  the  agreement  between 
the  Commission  and  the  Justice  Department,  but  to  leave  the  De- 
pa  rtmenfs  control  of  criminal  matters  unchanged.  Section  27(b)(7) 
of  the  CPSA  now  gives  the  Commission  power  to 

(A)  initiate,  prosecute,  defend,  or  appeal  (other  than  to  the  Supreme  Court 
of  the  United  States),  through  its  own  legal  representative  and  in  the  name  of 
the  Commission,  any  civil  action  if  the  Commission  makes  a  written  request  to 
the  Attorney  General  for  representation  in  such  civil  action  and  the  Attorney 
General  does  not  within  the  45-day  period  beginning  on  the  date  such  request 
was  made  notify  the  Commission  in  writing  that  the  Attorney  General  will 
reprpsent  the  Commission  in  such  civil  action,  and 

(B)  initiate,  prosecute,  or  appeal,  through  its  own  legal  representative,  with 
the  concurrence  of  the  Attorney  General,  or  through  the  Attorney  General, 
any  criminal  action.  .  .  .347 

The  Department  of  Justice  may  not  now  prevent  the  Commission 
from  pursuing  a  judicial  remedy  in  any  civil  proceeding.  Although  the 
Commission  is  required  first  to  offer  the  Department  an  opportunity 
to  conduct  the  litigation,  however,  the  Commission  still  may  control 
substantive  litigation  strategy. 

As  with  virtually  all  other  agencies,  the  Department  still  exercises 
total  control  in  criminal  matters.  Although  the  statute  contains  the 
unusual  provision  authorizing  the  Commission  to  conduct  criminal 
litigation  when  the  Attorney  General  concurs,  the  Justice  Depart- 
ment's long  history  of  jealously  guarding  its  power  to  control  litiga- 
tion, particularly  criminal  litigation,  makes  it  highly  unlikely  the 
Commission  will  ever  obtain  such  a  concurrence. 

2.  The  relationship  between  the  Commission  and  the  Department 
of  Justice. — From  the  Commission's  standpoint,  the  relationship  be- 
tween it  and  the  Department  of  Justice  has  been  highly  unsatisfactory. 
In  a  detailed  answer  to  question  93  of  the  Subcommittee's  question- 
naire of  June  1975,  the  Commission  explained  why.248  For  example, 
the  Commission  noted : 

The  nature  of  the  present  system  whereby  Department  of  Justice  personnel 
represent  the  Commission  in  court  does  indeed  cause  problems  for  the  agency. 
While  personnel  in  local  U.S.  Attorney's  offices  are  generally  efficient,  the  ex- 
pertise of  the  Commission  is  not  always  adequately  reflected,  particularly  in  oral 
arguments  and  during  the  conduct  of  a  trial.248 

The  Commission  asserted  that  Department  attorneys  are  never  as 
familiar  with  the  laws  administered  by  the  Commission  as  are  Com- 
mission attorneys  and  that  the  Department's  representation  of  the 
Commission  therefore  suffers : 

Commission  attorneys  are  immersed  daily  in  the  laws  subject  to  the  Commis- 
sion's jurisdiction.  Such  laws  are  oftentimes  relatively  foreign  or  unknown  to 
most  Assistant  U.S.  Attorneys.  Since  Commission  attorneys  must  largely  educate 
IVpartment  attorneys  for  any  given  case,  the  Commission  believes  needless  du- 
plication of  effort  would  be  avoided  and  the  quality  of  its  representation  before 


»*Pub.  L.  No.  94-284,  Section  11(c)    (Consumer  Product  Safety  Commission  Improve- 
ments Act  Of  1076). 

348  The  question  and  the  Commission's  answer  are  reprinted  in  Hearings  at  248-52. 
*»  Id.  at  251. 
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the  courts  significantly  improved  if  attorneys  employed  by  the  Commission  were 
allowed  to  represent  it  in  all  eases.*10 

In  addition,  the  Commission  stated  that  the  Department,  through 
its  power  to  make  the  final  decision  on  .'ill  matters  of  Litigation  strat- 
egy, has  actually  insinuated  itself  into  Commission  policymaking: 

[I]f  the  Department  does  not  support  the  Commission's  policy,  then  the  De- 
partment of  Justice  can  make  the  final  decision  as  to  what  positions  will  ulti- 
mately be  filed  with  the  court  In  a  given  case."1 

The  Commission  then  goes  on  to  say  : 

Department  attorneys  may  not  view  themselves  as  advocates  to  espouse  the 
Commission's  policy  position  but  might  view  themselves  as  independent  detei- 
miners  of  what  the  agency's  position  in  court  should  be.1" 

Recent  experience  has  shown  that  tin1  Commission's  allegations  are 
not  without  basis.  In  a  recent  opinion  a  Federal  District  Judge  made 
a  preliminary  determination  of  doubtful  validity  that  the  Commis- 
sion did  not  have  jurisdiction  oyer  aluminum  wiring. 

The  brief  filed  on  the  Commission's  behalf  by  t\\o,  Justice  Depart- 
ment did  not  respond  to  a  number  of  the  plaintiff's  arguments  as  to 
why  the  Commission  had  no  jurisdiction,  even  though  the  draft  brief 
which  the  Commission  had  submitted  to  the  Justice  Department  did 

contain  responses  to  most  of  those  arguments.  The  court's  jurisdic- 
tional finding  rested  heavily  on  these  unresponded  to  arguments.25* 
The  judge  noted  that  his  conclusion  was  based  upon  the  statutory 
language  and  ''the  legislative  history  to  which  I  have  thus  far  been 
re  f erred."  235 

The  Justice  Department  has  defended  its  own  performance  and 
leveled  sharp  criticism  at  the  Commission.  Quite  as  the  Commission 
directed  its  bitterest  criticisms  toward  the  Department's  refusal  to  file 
the  Commission's  criminal  referrals,  so  the  Department  has  aimed  its 
criticism  at  the  Commission's  performance  in  the  criminal  area.  Al- 
though the  Commission  and  the  Food  and  Drug  Administration  have 
similar  mandates  and  administer  similiar  statutes,  the  Department 
points  out  that  a  far  greater  percentage  of  FDA's  criminal  referrals 
are  prosecuted.  This  is  due,  says  the  Department,  not  to  a  lack  of 
commitment  to  the  Commission's  purposes  but  to  the  inappropriate- 
ness  of  the  cases  recommended  for  criminal  prosecution  : 

[0]ur  failure  to  approach  [the  percentage  of  FDA  criminal  referrals  prose- 
cuted J  with  respect  to  the  Commission  reflects  no  indifference  to  consumer  health 
caul  safety.  Rather,  it  reflects  a  disparity  in  the  kind  and  quality  of  cases 
recommended  by  the  agencies.25" 

The  Department's  most  frequently  cited  reason  for  declining  prose- 
cut  ion  is  delay  between  the  time  the  offense  was  committed  and  the 
time  the  Commission  referred  the  case  to  the  Department.257  The  De- 
partment is  also  frequently  critical  of  the  Commission's  sensitivity  to 

<</.  at  252. 

w  Id.  at  250. 

-■-  Id.  at  251. 

Raiser  Aluminum  and  Chemical  Corn.  v.  CPSC.  Civil  Action  No.  76-44  (D.  Del.,  May 
27.   1076). 

»  Slip  Op.  at  27-33. 

■■  Id.  at  33. 

** Hearings  on  H.R.  5S61  and  H.R.  6107  Before  the  Suhcotnm.  on  Consumer  Protrrtion 
and  Finance  of  the  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
Serial  Xo.  04-30,  at  161  MOT.",)  (testimony  of  Joe  Sims,  Special  Assistant  to  the  Assistant 
Attorney  Genera]  for  Antitrust). 

z"  Id.  at  161-62. 
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the  jury  appeal  of  criminal  cases;  it  has  often  characterized  alleged 
violations  recommended  by  the  Commission  for  criminal  prosecution 
as  "d(  minimis"  and  claims  for  itself  kka  higher  degree  of  sensitivity 
ctual  analysis..."258 
3,  AnalysU.  (a)  Relevant  policy  considerations. — Reasons  of  policy 
often  arc  cited  at  some  length  to  support  centralizing  control  of  litiga- 
tion in  the  Department  of  Justice.  The  Department  itself  has  provided 
a  good  summary  in  a  memorandum  which  was  inserted  into  the  record 
of  the  Senate  debate  on  the  original  Consumer  Product  Safety  Act: 

First,  unified  control  of  all  litigation  would  insure  that  the  United  States 
speaks  with  one  voice  in  the  courtroom.  Effective  enforcement  policy  requires  that 
significant  differences  on  important  legal  issues  be  resolved  prior  to  the  court- 
room stage  so  that  inconsistent  or  contradictory  positions  do  not  arise  to  confuse 
the  public  and  hamper  enforcement  efforts.  Second,  centralized  decision  making 
permits  greater  objectivity  and  selectivity  in  the  filing  and  handling  of  cases,  as 
well  as  the  more  effective  use  of  test  cases  as  devices  to  clarify  or  modify  existing 
law.  Finally,  unified  control  of  litigation  stimulates  greater  rapport  with  Federal 
judges,  many  of  whom  have  openly  and  candidly  expressed  their  desire  to  have 
government  cases  presented  by  Department  of  Justice  attorneys.  A  former  Attor- 
ney General  has  provided  an  excellent  summary  of  the  case  for  unified  control  of 
all  litigation  involving  the  Government  of  the  United  States  : 

"Many  considerations  require  this  result.  Uniformity  of  interpretation  of  the 
laws,  the  necessity  of  centralized  responsibility  for  the  contracts  of  the  executive 
with  the  judicial  department,  and  economy,  among  others,  have  forced  an  orga- 
nized administration  of  federal  justice.  Moreover,  attorneys  of  the  Department 
of  Justice,  because  of  their  very  detachment  from  the  business  of  administration, 
are  equipped  to  interpret  the  laws  and  gauge  the  temper  of  the  courts.  There  are 
also  many  objections  often  made  to  a  system  whereby  an  administrative  agency 
with  the  aid  of  its  own  attorneys  first  acts  in  a  semijudicial  capacity  in  deciding 
the  scope  of  its  authority  and  then  becomes  a  litigant  in  the  courts  to  maintain 
the  validity  of  its  own  proceedings. 

"A  greater  variety  of  experience,  increased  resources,  more  numerous  assist- 
ants, and  the  nation-wide  network  of  district  attorneys,  marshals,  and  special 
agents  versed  in  the  local  practice  before  the  courts  and  local  conditions  have  been 
made  available  to  all  government  agencies  through  the  Department  of  Justice. 

"These,  plus  a  tradition  dating  from  the  foundation  of  the  government  itself. 
could  not  be  duplicated  by  single  departments  or  agencies  of  the  government. 
Without  them,  no  large  program  of  law  enforcement  could  succeed.  Cummings 
and  McFarland,  Federal  Justice  490-91  (1937)."  ^ 

A  comparable  body  of  opinion  and  argument  favors  a  policy  of  dis- 
persing responsibility  for  litigation  to  specialized  agencies.  Foremost 
among  the  arguments  is  that  dispersion  will  strengthen  an  agency's 
independence.260  As  it  is  virtually  impossible  to  separate  policy  deci- 
sions from  decisions  affecting  litigation  strategy,  agencies  represented 
by  the  Department  of  Justice  often  find  the  Department  has  a  signifi- 
cant effect  on  policy  issues  which  the  Congress  directed  the  agencies  to 
decide  by  themselves. 

In  addition,  there  is  frequently  substantial  duplication  of  effort: 
agency  attorneys,  having  done  the  bulk  of  the  legal  spade  work,  must 
work  over  the  same  ground  to  educate  Justice  Department  attorneys 

«»  Id.  at  161,  163. 

->'•  118  Con?.  Rec.  21*S4  (1072).  For  a  summary  of  the  Justice  Department's  views  of 
the  policies  favoring  centralized  control  of  litigation  presented  during  consideration  of 
the  amendments  to  the  Consumer  Product  Safety  Act.  see  Hearings  on  II. R.  5861  and 
H.R.  6107,  supra  note  256  at  159   61   (1975). 

mo  Hearings  on  U.J,'.  5361  and  U.K.  6107,  supra  note  256.  at  1S0-87  ("it  is  inconsistent 
to  charge  an  independen  tregulatory  agency  with  enforcement  of  specific  laws  and  then 
remove  the  final  decisio  nfrom  tha  tagency  as  to  which  cases  are  tried  and  upon  what 
grounds  to  base  the  case  strategy"),  234  (i975)    (remarks  of  Chairman  Simpson). 


on  the  law,  facts,  and  issues.281  Finally,  as  the  Department  must 
priorities  for  the  litigation  for  which  it  is  responsible,  the  Department 
in  effect  substitutes  its  priorities  for  those  which  Congress  intended 
the  agencies  should  establish. 

Even  assuming  the  Justice  Department's  policy  was  in  all  c 
acceptable  to  the  agency,  there  can  be  no  assurance  that  the  Depart- 
ment's policy  will  be  uniform:  policy  and  priorities  are  set   independ- 
ently by  each  U.S.  A; tome 

The  recently  is  >ued  House  Report  on  the  Clean  Air  Act  Amendments 
of  l!)7()-(;;{  contained  a  detailed  explanation  of  that  bill's  grant  of  liti- 
gation authority  to  the  Administrator  of  the  Environmental  Protec- 
tion Agency.  Although  \\w  policy  considerations  set  out  there  refer 
only  to  specific  issues  in  the  administration  of  the  (dean  Air  Act,  they 
are  generally  applicable  to  virtually  all  regulatory  agencies.  The  com- 
mittee noted  the  following  considerations  which  favor  dispersion  of 
control  of  litigation : 

The  issues  which  the  Administrator  is  required  to  litigate  are  often  complex, 
highly  technical  issues  which  require  special  expertise  and  backgrounds.  .  .  . 
The  Administrator's  attorneys  have  this  special  background;  in  general,  Justice 
Department  attorneys  do  not. 

In  some  instances,  the  .lust ice  Department  has  failed  to  consult  the  Agency 
adequately,  with  resulting  harm  to  proper  judicial  administration  and  effective 
entation. 

In  some  cases,  the  proper  administration  of  the  Clean  Air  Act  has  heen  ad- 
versely affected  by  Justice  Department  representation. 

In  some  instances,  the  Justice  Department  rinds  itself  in  a  conflict  of  interest 
when  it  tries  to  represent  both  the  Administrator  and  other  Federal  agencies  at 
various  times. 

Present  practice  results  in  wasteful  time-consuming,  and  expensive  double 
staffing  which  can  and  should  be  eliminated.384 

(h)  Analysis  of  Justice  Department  and  CPSO  criticisms. — There 
can  be  no  doubt  that  some  of  the  Commission's  criticism  of  the  Depart- 
ment of  Justice  is  justified.  Fewer  than  one  third  of  the  Commission's 
criminal  referrals  have  been  prosecuted.205  Unquestionably  there  is 
duplication  of  effort  when  Commission  attorneys  prepare  a  case  twice, 
once  for  the  agency  and  again  for  the  Justice  Department  attorneys. 
Justice  Department  control  of  litigation  does  affect  the  Commission's 
enforcement  posture. 

On  the  other  hand,  it  cannot  bo  denied  that  the  Commission  must 
hold  itself  partly  responsible  for  the  small  percentage  of  criminal 
referrals  which  are  accepted  for  prosecution.  The  Justice  Depart- 
ment's most  frequent  criticism — that  the  Commission  lias  delayed  too 
loner  between  the  commission  of  the  alleged  offense  and  the  referral 
of  the  case — is  indeed  valid.  In  fact,  Commissioner  Franklin  has  been 

""  Fee  Commission's  response  to  question  94  of  Subcommittee  questionnaire,  reprinted 
In    Wrnrinqs  at  253-57. 

202  "We  do  not  deal  with  the  Attorney  General.  We  deal  with  several  U.S.  attorney*  and 
wlth'n  those  U.S.  attorney*'  offices,  several  assistant  U.S.  atornevs.  They  have  a  laree 
caseload  and  many  different  thlr.es  to  worry  ahout  and  cpnnot  afford  to  speak  with  one 
vni^o.  Each  attornev  ha*  his  own  Idea  of  prlorltle*  and  his  own  strength  limitations." 
TTrnrivn*  on  TT.P.  5S61  0*4  H.R.  nun,  supra  note  250.  at  107  (107.->)  (testimony  of  CPSC 
General  Counsel  ATlehael  Brown). 

•-•"  n.  Rep.  Xo.  117--,.  04th  Cone  2d  Sess.  272-77  (1070). 

**7d.  at  273-74. 

-■•"•  ffearinoa  lit  87  CtaMo  showing1  Cnmmls*ion  referrals  rind  Justice  Department  action 
during  the  first  two  and  one-half  years  of  the  Commission's  life). 
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sharply  critical  of  the  Commission's  performance  in  this  regard.  Con- 
curring in  a  recent  decision  on  a  criminal  referral,  she  stated : 

I  am  concerned  by  the  extensive,  unexplained,  and  apparently  unnecessary 
delays  in  preparing  this  case  for  presentation  to  the  Commissioners.  Such  delays 
make  a  clear-cut  criminal  violation  less  attractive  for  the  United  States  Attorney 
to  prosecute,  thereby  undercutting  the  Commission's  efforts  to  enforce  the  laws 
entrusted  to  it.  .  .  . 

Such  extensive,  unexplained  and  unnecessary  delay  by  this  agency 
in  developing  and  forwarding  its  cases  has  frequently  been  a  decisive 
factor  for  a  United  States  Attorney  in  declining  to  prosecute  CPSC 
cases.  In  declining  a  1974  CPSC  request  to  prosecute,  a  United  States 
Attorney  stated : 

There  is  no  satisfactory  explanation  for  a  delay  of  an  entire  year  between  the 
alleged  offense,  where  timely  prosecution  might  be  a  deterrent,  and  the  arrival 
of  the  prosecution  request."  In  a  subsequent  case,  the  same  United  States 
Attorney  declined  prosecution  on  the  ground  that  the  acts  complained  of  occurred 
quite  a  while  ago,  that  is,  there  has  been  a  delay  since  the  events  complained 
of  ...  In  light  of  this,  we  do  not  feel  that  prosecution  is  warranted  or  would  be 
in  the  best  interests  of  the  government."  More  recently,  another  United  States 
Attorney  wrote,  in  declining  to  prosecute  a  1975  CPSC  case :  "We  have  found,  in 
our  experience,  that  stale  cases  do  not  receive  the  type  of  consideration  and 
penalty  from  the  court  that  we  would  appreciate. 

This  case  is  not  an  isolated  instance  of  internal  delay  on  enforce- 
ment matters — not  even  among  those  cases  developed  under  the  1975 
field  delegation  program.  The  time  span  between  the  identification 
and  confirmation  of  violations  and  the  appropriate  regulatory  action 
must  be  shortened.266 

Chairman  Simpson  also  conceded  at  the  hearing  that  the  time  be- 
tween identification  of  alleged  violations  and  referral  to  the  Justice  De- 
partment often  had  been  too  long.267  Consequently,  the  Commission  has 
taken  steps  to  speed  the  processing  of  criminal  cases.  By  delegating 
this  responsibility  to  the  field,  the  Commission  estimates  it  has  reduced 
the  time  for  case  preparation  from  one  year  to  from  3  to  6  months.268 

The  Commission  nevertheless  tends  to  minimize  the  significance  of 
delay  as  a  factor  in  the  Justice  Department's  decision-making.  Tt 
blames  the  low  rate  of  acceptance  of  criminal  referrals  on  a  difference 
between  the  Commission  and  the  Department  in  assessing  the  signifi- 
cance of  the  violations : 

I  don't  think  the  time  has  been  unusual  in  the  cases  that  we  have  sent  over.  I 
think  the  principal  argument  is  that  we  submit  what  might  be  considered  de 
minimus  cases,  small  cases.  To  us,  although  a  case  is  small,  it  represents  col- 
lectively a  large  case.889 

Subsequently,  in  responding  to  the  questions  which  the  Subcom- 
mittee submitted  to  it  after  the  hearing,  the  Commission  defended  its 
record  on  the  delay  charge  vigorously  at  the  same  time  it  established  a 
speedier  schedule. 

Revised  procedures  have  been  implemented  during  the  past  year  to  expedite  the 
case  review  process.  Thus,  while  a  case  moved  along  more  slowly  in  the  initial 
months  of  Commission  operation,  the  Bureau  of  Compliance  now  has  as  its  goal 


268  Conenrrlner  opinion  of  Commissioner  Franklin  in  B^MI  No.  1SB2  ) January  27,  1076). 
renrlntofl  in  Tfearinos  at  331  ;  See  id.  at  47  (testimony  of  Commissioner  Franklin). 

«w  Id.  at  68. 

jw  Hearings  nt  17-18.  29.  68  (testimony  of  Chairman  Simpson). 

280  Hearings  at  68  (testimony  of  Chairman  Simpson)  ;  See  Hearings  on  S.  6-5 .J  and  8.  lano 
Before  the  Subeom.  for  Consumers  of  the  Senate  Comm.  on  Commerce,  94th  Cong.,  1st 
Bess.,  Serial  No.  94-12,  at  281-82  (1975). 
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the  processing  of  all  cases  within  the  Bureau  within  1  to  3  months,  depending  OH 

the  complexity  of  the  ease. 

The  Commission  heiieves  that  Its  time  record  for  forwarding  cases  compares 
favorably  with  other  federal  agencies,  particularly  new  agencies  In  their  Initial 
periods  of  operation.270 

If.  Conclusions  and  recommendations,  (a)  Administrative. — The 
Commission's  newly  established  goal  of  processing  criminal  cases 
within  1  to  3  months  is  realistic  and  must  he  achieved.  Before  the 
Commission  can  expect  a  more  responsive  attitude  from  the  Justice 
Department,  it  must  improve  its  own  performance. 

The  Commission  should  show  more  sensitivity  to  the  factual  nature 
of  the  cases  it  chooses  for  criminal  referral.  While  it  IS  no  doubt  true 
that  the  Justice  Department  has  on  occasion  improperly  discounted  the 
seriousness  of  alleged  violations  referred  to  it  by  the  Commission,  the 
Commission  itself  has  not  been  wholly  without  fault.  In  selection  of 
criminal  cases  the  attorney  should  consider  realistically  how  juries  may 
respond  to  the  extent  or  nature  of  a  violation. 

(b)  Legislative. — The  Commission's  civil  litigation  authority,  even 
as  expanded  by  the  Consumer  Product  Safety  Commission  Improve- 
ments Act  of  197G,  is  still  inadequate.  The  Commission  should  be 
granted  exclusive  authority  in  all  civil  litigation  matters. 

Under  the  present  authority,  because  the  Justice  Department  has 
a  right  of  first  refusal  on  much  of  the  Commission's  civil  litigation,  the 
Department  may,  by  taking  all  or  most  of  the  Commission's  cases,  still 
dictate  the  tempo  of  the  litigation,  select  the  issues  to  be  emphasized. 
and  generally  insinuate  itself  into  Commission  policymaking.  Because 
the  Attorney  General  can  intervene  in  any  case  involving  principles  of 
law  broadly  applicable  to  a  number  of  Federal  agencies,  there  will  be 
no  danger  that  granting  the  Commission  exclusive  control  would  re- 
sult in  the  establishment  of  harmful  precedents.  The  Commission 
should  still  be  able  to  request  the  assistance  of  the  Attorney  General 
whenever  it  considers  that  course  appropriate. 

Criminal  litigation  calls  for  a  diiferent  policy.  Because  of  the  sharp 
impact  of  criminal  prosecution  on  protected  constitutional  interests, 
the  Department  of  Justice  should  retain  its  historically  exclusive  con- 
trol. If  the  Commission  achieves  the  administrative  improvements 
recommended  above,  it  should  be  substantially  successful  in  gaining 
Justice  Department  approval  of  its  criminal  referrals. 

Because  the  Justice  Department  would  have  complete  control  of 
litigation  strategy  in  criminal  proceedings,  it  is  conceivable  that  the 
Department  could  continue  to  affect  Commission  policymaking 
through  this  avenue.  Presumably,  however,  the  Commission  would 
rarely  refer  criminal  violations  as  test  cases  or  cases  of  first  impres- 
sion but  would  use  its  own  litigation  authority  instead  to  seek  to  de- 
velop in  a  civil  proceeding  a  rule  of  law  consistent  with  its  own  policies. 

B.    THE    SETTING    OF    PRIORITIES 

Like  all  other  Federal  regulatory  agencies,  the  Consumer  Pro 
Safety   Commission  has  been   directed   to  deal   with   a   problem   of 
dimensions  which  are  vast  in  comparison  with  the  resources  that  have- 
been  provided.  It  therefore  must  choose  from  among  an  ext  remely  large 

■to  Hearings  at  1C4. 
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number  of  potential  subjects  for  regulatory  action  those  few  which 
will  enable  it  to  make  the  most  of  its  resources.  It  must,  in  short,  set 
priorities. 

Priority  setting  demands  a  number  of  judgments.  In  allocating 
resources  among  various  ways  of  dealing  with  product  hazards,  the 
Commission  must  decide :  How  much  should  be  spent  on  prospective 
regulation?  on  retrospective  regulation?  on  public  education?  In 
addition,  the  Commission  must  determine  which  of  thousands  of 
consumer  product  hazards  must  be  dealt  with  promptly  and  which 
may  be  deferred.  The  need  to  set  priorities  in  both  areas  was  recog- 
nized by  the  National  Commission  on  Product  Safety.  Section  6  of  the 
legislation  it  proposed  provided  in  pertinent  part : 

The  Commission  shall  annually  evaluate  information  obtained  by  it  for  the 
purpose  of  establishing  an  order  of  priorities  for  its  informational,  educational, 
and  regulatory  activities.  After  such  evaluation  the  Commi>>ion  shall  publish  in 
the  Federal  Register  a  list  of  the  categories  of  consumer  products  which  it  believes 
warrant  primary  attention,  with  the  reasons  therefor.  The  Commission  may  from 
time  to  time  add  to,  delete  from,  or  modify  such  list  of  priorities.273 

The  Commission  has  never  explicitly  listed  its  priorities. 

1.  Early  efforts. — Soon  after  its  inception,  the  Commission  issued 
a  Statement  of  Policy.  That  Statement  contained  a  brief  policy  on 
priorities : 

The  Commission  will  deal  first  with  those  products  which  pose  the  greatest 
ri.-k  of  injury  to  the  public.  The  Commission  will  set  (and  will  periodically 
reevaluate)  its  priorities,  taking  into  consideration  the  number  of  injuries  asso- 
ciated with  a  particular  product,  the  severity  of  those  injuries,  the  consumer's 
likelihood  of  exposure  to  that  product,  and  any  other  factors  which  the  Com- 
mission considers  important.373 

In  March  1974,  the  Subcommittee  on  Commerce  and  Finance  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce  held  hearings 
when  both  Commission  personnel  and  private  parties  appeared  as 
witnesses.  Ms.  Judy  Jackson  of  the  Consumer  Federation  of  America 
called  upon  the  Subcommittee  to  question  the  CPSC  as  to  "what  it 
si  es  as  its  priorities  for  at  least  the  next  year,  and  beyond,  if 
possible."  274 

Commission  Chairman  Simpson  did  not  address  this  point,  although 
he  did  discuss  the  Commission's  efforts  in  developing  priorities.  Dur- 
ing CPSC's  first  6  weeks  he  reported  that  the  Commission  had  begun 
"to  sot  in  motion  the  orderly  development  of  its  operational  proce- 
dures starting  with  a  means  for  setting  priorities  and  the  establish- 
ment of  communications  with  affected  public  agencies  and  private 
groups."  275 

Facing  a  universe  of  perhaps  10,000  products,  the  Commission  was 
not  able  to  ascertain  which  were  the  most  appropriate  subjects  of 
regulatory  action : 

It  is  not  difficult  to  recognize  a  product  which  is  obviously  dangerous  or  ex- 
tremely hazardous.  It  is  extremely  difficult  to  determine,  from  a  field  of  over 


-2  Thp  NCPS  proposed  act  is  set  out  In  National  Commission  on  Product  Safety,  Final 
Tfrport  to  the  President  and  Congress  (1970).  Although  this  section  was  not  included  in 
tlr*  Consumer  Product  Safety  Act,  the  responsibility  to  set  priorities  is  implicit  in  Con- 
pro?c'  delegation  of  broad,  discretionary  regulatory  authority.  «,_■_« 

273  The  Statement  of  Policy  is  reprinted  in  Hearings  on  Consumer  Product  Safetv 
Commission  Oversight  Before  the  Subcommittee  on  Commerce  and  Finance  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  93d  Cong.,  2d  Sess..  Serial  No.  93-S3, 
ar  95   (1974). 

w«  Id.  at  4S. 

»  Id.  at  88. 
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10,000  consumer  products,  which  present  the  greatest  risks,  which  are 
to  safety  standards,  and  which  arc  relatively  less  hazardous.  Further,  it  it 
cult  to  determine  which  arc  desirable  consumer  products  requiring 
education  and  Information  activity  to  guide  consumers  to  utilize  them  i»r o 
and  safely.™ 

The  prerequisite  for  making  any  determinations  of  relative  severity 

of  product  hazards  was  reliable  data : 

A  major  need  was  .  .  .  the  development  of  reliable  data  on  p 

in.iuries,  in  order  to  appropriately  deploy  resources  and  provide  a  reliable  uni- 
verse from  which  to  select  those  products  or  classes  of  product!  which  warrant 
further  study  and  possible  action  by  the  Commission.   .  . 

Ideally,  the  Commission  recognizes  it  should  have  the  following  inform 
to  assist  in  the  setting  of  its  priorities:  frequency  of  Injuries;  severity 

•  product  exj)osure:  medical  costs  of  recuperation;  cost  of  lost  man-hours 
of  work  and  recreation;  cost  of  trauma:  additional  cost  of  a  product  or 
natives   due   to   meeting   a    safety    standard   or   regulation:    and    probability    of 
whether  a  standard   will  successfully  eliminate  a  hazard.177 

Chairman  Simpson  then  described  the  Commission's  work  in  <]■ 
oping  data  on  product  safety.  The  major  part  of  the  Commission's 
information  fathering  is  the  National  Electronic  Injury  Surveil] 
System   (XEISS).  To  fill  ?aps  left  by  XETSS.  which  draws  solely 
upon  hospital  emergency  room  data,  the  Commission  also  obtains  in- 
formation from  death  certificates  and  physicians'  offices.  The  Com- 
mission stated  that  these  various  information  systems  did  not  provide 
all  the  data  it  would  "ideally"  like  to  have,  but  provide  a  reaso; 
sound  foundation  for  regulatory  decisionmaking.278  Tt  had  used  the 
data  to  compile  a  Consumer  Product  Hazard  Index,  but  merely  as 
a  "<ruide,"  not  as  a  priority  list.279 

One  year  later,  in  February  107^.  the  Commi=-ion  airain  appe 
before  the  Congress  for  oversight  hearings,  this  time  before  the  Sub- 
committee for  Consumers  of  the  Senate  Committee  on  Commerce.  The 
Commission's  formally  promulgated  policy  on  priorities  remained  un- 
changed :  it  submitted  for  the  record  the  Statement  of  Policy  it 
issued  during  the  first  few  months  of  its  existence  and  had  submitted 
to  the  Subcommittee  on  Commerce  and  Finance  during  the  previous 
yenr's  oversight  hearings.280  Although  the  Chairman  reported  tha 
Commissioners  had  spent  "many  dnv-  in  discu^ini:  and  in  drafting 
precedential  policies  designed  to  guide  the  Commission  now.  and  in  the 
years  ahead,"  -?1  his  discussion  of  the  Commission's  work  toward  the 
development  of  priorities  was  virtually  a  reiteration  of  his  statement 
before  the  House   Subcommittee  the  year  before.2'2   The   Consumer 
Product  Hazard  Index  had  not  been  updated  since  October  107 

.?.  Efforts  vn  1976.— -By  the  beginning  of  1070.  the  failure  to  estab- 
lish priorities  had  led  to  a  situation  where  the  Commission  was  hope- 
lessly swamped  in  unproductive  work.  The  Commission  complained  to 


m  Trf. 

«M.  at  P5_o 

77:1  T&.  nt  88.  Thp  Commission's  mo*t  rp^cnt  annual  rppnrt  nntp*  that  th!<=  Index  " 
fipc  Injuries  associated  with  products  ;  If  does  not  lndicatpn  definite  cause-pflFpet  relatl 
betwppn  thp  product  and  thp  Injury.  Thus.  It  providps  thp  Commission  with  onp  in  :' 
of  nroducts  nppiinc:  additional   resparch   to  establish  cause  and  effect  relationship 
which  priorities  for  Commission  actions  can  be  programmed."  Consumer  Product   B 
Cnnm'^lnn.   Annual  Prpnrt  13    (1975). 

380  Hea rina s  on  8.  6.',i  and  8.  WOO  Before  the  FubrommiUee  for  Contumer*  of  the  Senate 
Committee  on  Commerce,  94th  Cong..  1st  Sess..  Serial  No.  94-12.  at  204-03  (197 

«**  Id.  at  197. 

**Td.  at  196-97. 

»7rf.  at  197. 
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Congress  that  it  was  constantly  forced  to  react  to  outside  events  and 
thus  was  not  able  to  plan : 

We  have  found  ourselves  continuously  in  a  reactive  stance.  Last  year  we 
estimated  75  percent  or  more  of  our  activities  were  reactive  as  opposed  to 

planned.284 

The  only  standard  which  had  been  promulgated  under  the  authority  of 
the  Consumer  Product  Safety  Act  dealt  with  swimming  pool  slides,285 
hardly  the  most  hazardous  consumer  product.  Even  the  Commission 
Chairman  conceded  that  development  of  this  standard  was  "the  least 
productive  agency  proceeding."  286 

In  the  Commission's  view,  the  unhappy  situation  in  which  it  found 
if  self  was  not  the  result  of  its  failure  to  set  priorities  but  rather  in- 
sufficient funding  and  a  defective  statute : 


'-, 


The  Consumer  Product  Safety  Commission  has  never,  in  my  opinion,  had  the 
advantage  of  an  adequate  base  budget.  It  has  never  received  funding  from  the 
Congress  which  would  permit  it  to  address  on  its  own  initiative  those  candidates 
for  regulation  which  score  high  on  our  priority  list.  We  have  found  ourselves 
continuously  in  a  reactive  stance,  with  priorities  imposed  by  the  language  of  the 
legislation  and  the  implementation  of  the  requirements  of  the  statute.  That  is, 
the  provisions  of  Section  10  with  its  mandatory  forcing  actions  and  time  frames; 
the  followup  provisions  of  Section  7;  the  need  to  respond  to  Seciton  15  report- 
ings  and  the  inability  to  take  our  own  cases  into  court  in  order  to  leverage  our 
enforcement  capabilities.287 

Subsequently,  Commissioner  Pittle  prepared  a  draft  Commission 
policy  on  priorities  and  circulated  it  to  the  other  Commissioners.288 
The  draft  policy  would  have  directed  the  Commission  staff  to  pre- 
pare and  submit  for  Commission  approval  priorities  for  Commission 
action  in  the  duties  of  regulatory  development,  evaluation  of  petitions, 
and  information  and  education.  Although  the  staff  was  to  provide  a 
"brief  explanation  of  the  criteria  used"  in  setting  the  priorities,  Com- 
missioner Pittle's  draft  gave  no  indication  of  what  these  criteria 
should  be. 

Chairman  Simpson  was  sharply  critical  of  Commissioner  Pittle's 
proposal,  both  for  its  failure  to  articulate  criteria  and  for  what  he 
perceived  to  be  its  encroachment  on  his  prerogatives  as  Chairman. 
The  proposal,  he  argued, 

is  not  a  policy  at  all,  but  rather  a  specific  approval  procedure.  ...  As  such, 
the  procedure  proposed  by  Commissioner  Pittle  lacks  the  basic  characteristics 
of  general  policy  in  that  it  provides  no  substantive  criteria  by  which  the  worklist 
should  be  ordered.288 

Moreover,  because  the  proposal  covered  procedural  rather  than  sub- 
stantive matters,  according  to  Simpson,  it  improperly  invaded  the 
statutory  responsibilities  of  the  Chairman : 

Commissioner  Pittle's  document  correctly  identifies  Section  4(f)  (2)  CPSA  as 
the  Commissioner's  [sic]  authority  to  establish  general  policy.  The  items  pro- 
posed, however,  being  procedural  or  administrative  in  nature  have  fallen  into 
conflict  with  Section  4(f)  (1)  that  designates  the  administrative  function  of  the 
Commission  as  the  responsibility  of  the  Chairman.1'90 


284  Hearinqs  at  15. 

«5 41  Fed.  Reg.  2742  (1976). 

-•"  Hearings  at  7,  25. 

wrings  at  2S  (testimony  of  Chairman  Simpson). 

emorandum   from  Commissioner  Pittle   to   the  Commission,  dated  March  22.   1076. 

[<  morandum  from  Chairman  Simpson  to  the  Commission,  dated  March  31,  1976. 
290  Id. 
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The  Chairman  then  indicated  his  belief  in  the  need  t<>v  a  Commission 
policy  on  priorities,  particularly  with  respect  to  petitions: 

The  Commission  could  profitably  turn  its  attention  toward  the  development 
of  a  written  general  policy  on  priorities  Instead  of  continuing  to  focus  on  proce- 
dures which  look  much  like  "managing  bj  committee."  ...  At  this  point,  the 
most  critical  operational  requirement  for  general  policy  lies  In  the  area  of 
petitions  and  Is  not  addressed  In  the  proposal."1 
On  April  7.  L076,  Commissioner  Pittle  circulated  another  draft,  this 
ontaining  criteria  to  be  applied  in  setting  priorities.  Although  he 
sequently  circulated  two  more  drafts,  on  April  1 !  and  May  26, 
I        mission  did  nor  act  on  this  matter  during  Chairman  Simp 
ire,  which  ended  late  in  May. 
Finally,  on  July  1,  L976,  under  its  now  Chairman  S.  John  Byington, 
Jommission  adopt.-!  a  policy  on  priorities.292  The  policy  pro 
provides  that   priorities  will  be  established  by  a  majority  vote  of 
I  Jommission.291  The  Commission's  annual  operating  plan  will  he 
voted  on  by  the  Commission  and  is  to  be  "as  specific  as  possible  with 
regard  to  products,  groups  of  products,  or  generic  hazards  to  be 
addressed." 2M  The  policy  lists  the  following  criteria  which  are  to  be 
used  in  determining  priorities: 

i  1  i  Frequency  and  severity  of  injuries  ; 
2     I  'ausaliry  oi  Injuries  : 

Chronic  illness  and  future  injuries; 

(4)  Cost  and  benefit  of  CPSC  action; 
Unforeseen  nature  of  the  risk; 

I  Vulnerability  of  the  population  at  risk; 
i  7 )  Probability  of  exposure  to  hazard  :  and 

(5)  Additional  criteria  that  may  warrant  CPSC  attention.286 

•  .  . :  ns  of  the  Commission's  efforts  to  set  priorities. — Although 
the  Commission's  failure  to  set  priorities  in  its  early  months  may  have 

been  justified,  that  natal  period  now  is  past.  In  the  words  of  the  new 

Chairman: 

[T]he  "Age  of  Infancy"  at  CPSC  is  over!  No  longer  can  we  claim  infancy  as 
a  regulatory  agency  as  an  excuse  against  legitimate  criticism.  Three  years  is  long 
enough  to  "get  your  act  together".  .  .a>6 

The  Commission's  claim  that  the  setting  of  priorities  requires  suffi- 
cient data  on  product  associated  injuries  is  equally  weak.  Regulatory 
policymaking  can  never  await  the  assembly  of  complete  and  perfect 
data.  In  a  world  of  uncertainty,  the  data  the  Commission  has  amassed 
•rve  as  a  reasonable  foundation  for  priorities.  The  Commission  has 
the  best  data  available  anywhere  on  product  associated  injuries.  As 
Chairman  Simpson  testified: 

I  think  the  Injury  data  that  we  have  is  probably  superior  to  most  of  tho?p  in 
the  regulated  Industries,  and  I  think  they  are  using  our  data.  It  is  very  much  of 

hough  the  Commission  appears  no  longer  to  rely  on  these  excuses, 
the  new  reasons  put  forth  for  its  failure  to  set  priorities  are  no  less 

I    Reg.  27fnn  (1976). 
"MflCF.:-  Reg.  27960  (1976). 

**lf>  C.F.R,  11  21  LI  1976). 

the  Weights  and  Measures  Conference 
Notional   Bni  rf  St  .  July  14,    : 

*:  Hearing*  at  7--. 


240 

feeble.  Former  Chairman  Simpson's  claim  that  citizen  petitions  under 
section  10  of  the  CPSA298  irreparably  impair  the  Commission's  abil- 
ity to  set  priorities  will  not  withstand  careful  analysis.  As  previously 
noted,000  there  are  few  section  10  petitions.300  The  notion  that  the  Com- 
mission's own  priorities  cannot  be  factored  into  the  consideration  of 
such  petitions  is  simply  erroneous.301 

The  Commission's  recently  adopted  policy  on  priorities  appears  to 
be  a  step  in  the  right  direction.  Although  there  is  yet  no  list  which 
ranks  products  or  product  categories  in  order  of  priority,  this  new 
policy  requires  the  Commission  to  include  in  its  annual  operating 
plan  such  a  priority  ranking  which  is  "as  specific  as  possible  .  .  ."  302 
The  Subcommittee  believes  a  specific  ranking  of  this  nature  is  neces- 
sary to  the  effective  functioning  of  the  Commission.  With  this  premise 
in  mind,  we  intend  to  scrutinize  the  coming  annual  operating  plan 
carefully. 

V.  Conclusions  and  Recommendations 

Based  on  its  review  of  the  Consumer  Product  Safety  Commission, 
the  Subcommittee  makes  the  following  recommendations,  all  of  which 
can  be  acted  upon  without  additional  legislation : 

(1)  The  Commission  must  develop  a  better  capability  to  plan  and 
to  set  priorities.  The  recent  policy  on  priorities,  which  will  soon  pro- 
duce a  priority  list  of  specific  products,  is  a  step  in  the  right  direction. 

(2)  The  Commission  should  use  its  authority  to  promulgate  manda- 
tory product  standards  to  the  maximum  extent  possible.  Voluntary 
standards,  initiated  by  industry  and  standards  organizations,  may  be 
appropriate  to  address  hazards  or  products  which  the  Commission,  be- 
cause of  limited  resources,  is  unable  to  address  with  mandatory  stand- 
ards. Whenever  the  Commission  relies  on  voluntary  standards,  it  must 
ensure,  at  a  minimum,  that  the  final  standard  reflects  effective  con- 
sumer participation. 

(3)  The  Commission  should  increase  its  efforts  to  implement  the 
manufacturer  notification  requirement  of  section  15(b).  It  should 
develop  a  means  for  determining,  even  if  only  approximately,  the 
degree  of  compliance  with  this  requirement.  In  addition,  it  should 
bring  enforcement  proceedings  against  persons  who  fail  to  comply 
with  the  requirement  to  demonstrate  the  Commission's  commitment 
to  full  and  vigorous  enforcement  of  the  statute. 


a*  15  TT.S.C.  2059. 

29,1  flee  note  204  snpm,  and  accompanying  text. 

*™Hcnr)nns  at  02.  169-73. 

301  Although  Chairman  Simpson  had  apparently  convinced  the  Chairman  of  the  Senate 
Appropriations  Subcommittee  at  the  hearings  of  the  correctness  of  his  Interpretation  of 
section  10  15  USC  2059  the  report  subsequently  issued  by  the  Senate  Committee  on  Appro- 
priations was  sharply  critical  of  that  interpretation  : 

"The  Committee  takes  strong  exemption  to  this  stand  by  the  Commission.  The  Com- 
mittee believes  that  there  Is  sufficient  room  for  interpretation  of  "unreasonable  risk  of 
lnlury"  under  section  3  of  the  Act.  to  allow  the  agency  to  decide  If  a  particular  product 
presents  an  unreasonable  risk  of  Injury  by.  among:  other  factors  considering  (I)  how 
miinv  other  products  with  comparatively  higher  frequency  and  severity  of  Injury  rates 
nerd  to  be  rosr-ilated  first  and  (2)  the  resources  available  to  the  Commission  for  issuing 
standards  and  bans.  .  .  . 

"Therefore,  the  Committee  believes  that  the  Commission  does.  In  fnct  hnve  the  authority 
and  the  responslbilitv  to  consider  both  the  relative  frequency  and  severity  of  injury  and 
the  rrsourre  constraints  of  the  agency  when  considerine  the  potential  hazards  of  products, 
that  are  broncrbt  before  the  Cornnil^lnn  for  review.  The  Committee  looks  for  significant 
progress  in  this  nrea  In  fiscal  year  1fl77." 

R.  TVp.  \'o.  974  94th  Cong..  2d  Sess..  29  (1076). 

«»  16  C.F.R.  1009. 8(b)  (2).  41  Fed.  Reg.  27960  (1976). 
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(•I)  The  Commission's  various  imminent  hazard  authorities,  though 
not  to  be  used  lightly,  should  be  used  with  greater  frequency  than 
they  have  been  to  date  To  facilitate  this,  the  Commission  should 
consider  promulgating  rules  or  guidelines  which,  while  not  impairing 
the  flexibility  necessary  to  the  use  of  these  powers,  would  be  useful  in 
identifying  appropriate  target  products. 

(5)  The  Commission's  information  and  education  activities  must 
be  made  more  effective.  The  Commission  should  develop  new  ways  of 
effectively  communicating  information  about  product  hazards  and 
product  use  to  consumers.  In  addition,  it  should  give  considera- 
tion to  instituting  a  program  to  evaluate  the  safety  of  specific  prod- 
ucts, on  a  brand-by-brand  basis,  and  publish  its  conclusions.  The  ( Jon- 
sumer  Product  Safety  Act  empowers  the  Commission  to  establish 
such  a  program. 

(G)  While  the  Commission's  openness  policy  is  generally  a  model 
for  Federal  agencies  to  emulate,  in  a  few  instances  it  has  produced 
unreasonable  results,  particularly  the  release  of  internal  legal  strategy 
memoranda.  The  release  of  such  memoranda  impairs  the  effectiveness 
of  the  Commission  and,  by  chilling  the  candor  of  the  staff,  could 
deprive  the  Commission  of  the  advice  necessary  for  sound  decision- 
making. These  memoranda  should  not,  therefore,  be  disclosed. 

(7)  The  Commission  should  continue  strictly  to  adhere  to  the 
requirement  of  Section  27 (k)  of  the  Act  that  it  communicate  all  budg* 
etaiv  and  legislative  recommendations  directly  to  the  Congress.  Any 
interference  by  the  Office  of  Management  and  Budget  violates  Section 

k)  and  is  unlawful. 

(8)  The  Commission  should  develop  a  program  to  monitor  compli- 
ance with  the  prohibition  of  Section  4(g)(2)  of  the  Act  on  the  em* 
ployment  of  former  high  level  Commission  employees  by  regulated 
manufacturers.  The  Subcommittee  believes  that  such  a  program  ran 
be  implemented  quickly  and  easily,  at  little  cost  to  the  Commission. 

(9)  The  Commission  should  undertake  a  comprehensive  review  of 
the  role  of  its  advisory  committees.  Tf  it  believes  such  committees  can 
make  a  significant  contribution  to  Commission  policymaking,  it  must 
improve  the  quality  of  the  membership  of  these  committees,  provide 
them  with  better  staffing,  and  increase  the.  frequency  of  their  meetings; 
If  the  Commission  believes  that  its  advisory  committees  should  not 
or  cannot  play  a  meaningful  role  in  Commission  decisionmaking,  it 
should  report  that,  conclusion,  with  explanation,  to  the  Congress. 

(10)  The  Commission  should  make  available  substantially  greater 
funding  to  consumer  groups  involved  in  the  standards  development 
process.  This  funding  should  be  sufficient  to  ensure  vigorous  and  ef- 
fective participation  of  consumers,  both  as  offerors  and  as  members 
of  standards  development  committees. 

(11)  The  Commission  should  conduct  a  detailed  and  comprehen- 
sive review  of  the  workings  of  the  "offeror"  process  to  date.  It  is 
critical  that  the  experience  of  the  agency  using  this  process  be  care- 
fully  studied   so   that   deficiencies   can   be  detected   or   the   pro 
amended. 

(12)  The  Commission  should  commence  a  rulemaking  proceeding 
to  develop  standards  for  the  funding  of  consumer  participants  in 
agency  proceedings.  The  Commission  has  already  expressed  its  agree- 
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mcnt  with  the  Subcommittee  and  the  Comptroller  General  that  it  has 
authority  to  provide  such  funding.  It  should  therefore  develop  appro- 
priate guidelines  for  the  disbursement  of  such  funds  and  include  in 
its  future  budget  submissions  a  request  for  funding  to  underwrite 
such  a  program. 

(13)  The  Commission  should  develop  a  capability  to  manage  con- 
sumer petitions  more  efficiently.  While  it  must  not  vitiate  the  statu- 
tory right  of  citizens  to  petition  the  Commission,  it  should  deny  those 
petitions  which  rank  low  in  its  order  of  priorities.  There  can  be  no 
doubt  that  it  has  authority  to  deny  such  petitions.  In  addition,  the 
Commission  must  respond  to  citizen  petitions  in  a  timely  manner. 
Petitions  under  the  Consumer  Product  Safety  Act  must  be  responded 
to  within  the  statutory  time  limit  of  120  days,  and  petitions  under 
the  transferred  acts  should  be  acted  upon  within  a  similar  period  of 
time. 

(14)  The  Commission  should  vigorously  utilize  the  full  panoply 
of  its  information-gathering  powers,  at  the  same  time  taking  care 
that  data  sought  are  truly  necessary  for  its  regulatory  and  informa- 
tion activities  and  their  collection  does  not  unnecessarily  burden 
business. 

(15)  The  Commission  should  rely  whenever  possible  on  notice  and 
comment  rulemaking,  particularly  the  expeditious  procedures  of  the 
Child  Protection  and  Toy  Safety  Act.  The  Subcommittee  considers 
that  the  absence  of  such  expeditious  procedures,  as  for  example  in 
the  Federal  Hazardous  Substance  Act,  is  a  sufficient  basis  for  the 
public  interest  finding  required  by  Section  30(d)  of  the  Act,  as 
amended. 

(16)  The  Commission  should  promulgate  "summary  judgment'' 
rules  to  provide  it  with  a  basis  for  denying  an  extended,  trial-type 
hearing  where  there  are  no  disputed  issues  of  material  facts.  Any  need 
for  affected  parties  to  present  legal  arguments  should,  in  such  cases,  be 
accommodated  by  allowing  written  submissions.  The  Commission 
has  inherent  authority  to  promulgate  such  procedural  and  interpreta- 
tive rules.  Such  rules  are  appropriate  whenever  a  statute  requires 
that  there  be  an  "opportunity''  for  a  hearing. 

(17)  The  Commission  should  promulgate  rules  setting  forth  the 
types  of  agency  action  which  necessitate  the  preparation  of  an  en- 
vironmental assessment  and  providing  guidance  to  the  Commission 
staff  for  the  implementation  of  the  National  Environmental  Policy 
Act. 
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CHAPTEB  v 
Federal  Communications  Commib 

/.  Summary 

Until  recently,  the  Federal  Communications  Commission  (FCC) 
has  displayed  a  reluctance  to  frame  decisions  that  run  counter  to 

the  wishes  of  firms  that  dominate  the  equipment  and  operation  of 
broadcasting  and  telecommunications  services.  The  Commission  tended 
to  cling  loyally  to  the  status  quo  in  a  rapidly  changing  technology. 
Today  the  Commission  seems  to  be  growing  in  sensitivity  to  the  public 
interest  with  respect  to  cable  television,  telephone  equipment,  and 
competition  although  it  remains  besieged  by  powerful  external  pres- 
sures. Apart  from  the  complexity,  technical  diversity,  and  protean 
instability  of  the  situations  it  regulates,  the  Commission  suiters  from 
the  fact  that  the  Congress  and  the  public  cannot  possibly  give  as  much 
attention  as  the  regulated  firms  give  to  its  proceedings. 

We  have  examined  the  work  of  the  Commission  in  six  situations. 
Its  early  failures  to  anticipate  future  developments  or  to  serve  the 
public  interest  appear  in  its  allocation  of  television  channels,  the  proc- 
ess of  renewing  broadcasting  licenses,  and  its  impedence  of  cable  tele- 
vision. Its  handling  of  mobile  senders  and  receivers  on  land  (land 
mobile)  and  its  regulation  of  the  telephone  services  demonstrate  com- 
plex issues  that  mingle  failure  with  some  success. 

Although  we  are  concerned  that  some  decisions  have  reflected  nar- 
row political  ]  as  well  as  economic  interests,  we  have  reason  to  hope  for 
improvement. 

1  On  the  eve  of  a  crucial  primary  election  pittlnc:  President  Ford  against  challenger 
Ronald  Reagan,  a  Miami.  Florida  'TV  station.  WCKT,  recorded  a  30  minute  interview 
witb  President  Ford  which  the  station  broadcast  in  five  0-minute  segments,  one  each 
night  during  the  evening  news  program,  concluding  on  March  5,  107**).  sonic  Q  days 
before  the  Florida  primary  election.  When  Reagan  supporters  asked  for  equal  time, 
the  FCC  ruled  that  President  Ford's  interview  fell  within  the  "bona  fide  newscast 
exemption"  because  it  was  broadcast  in  the  context  of  a  news  program.  The  ruling  re- 
jected Reagan's  claim  that  the  FCC  should  "examine  instead  the  composition  and  nature 
of  the  interviews  themselves  in  order  to  determine  whether  they  qualify  for  exemption 
on  their  own  merit."  If  the  FCC  had  looked  further,  it  might  have  learned,  as  the  sub- 
committee staff  did.  that  the  station's  news  director  had  initiated  the  interview  through 
Republican  party  officials  and  representatives  of  President  Ford's  campaign  committee. 
The  FCC  letter  opinion  stated  that  it  "cannot  conclude  that  WCKT  acted  unreasonably 
in  determining  that  the  appearances  by  President  Ford  in  interviews  broadcast  during 
evening  newscasts  are  exempt  from  the  equal  opportunities  provision." 

On  Sept.  23.  1075.  the  Commission  voted  o  to  2  to  exempt  "press  conferences  of  the 
President  and  all  other  candidates  for  any  political  office  broadcast  live  and  in  their 
entirety"  from  the  equal  bropdoasr  opportunities  soerion  of  the  Federal  Communications 
Act.  The  vote,  overriding  a  1964  Commission  decision,  gave  a  decided  advantage  to  the 
Incumbent    President. 

Television  writer  Pander  Vanocur  described  the  decision  : 

Gerald  Ford  has  been  flying  around  the  country  of  late,  being  interviewed  by  local 
stations  which  give  him  just  about  any  amount  of  air  time  he  wants.  He  is  no  different 
In  this  respect  from  other  Presidents  who  got  from  local  stations  and  networks  just  about 
anvthincr  they  want  when  they  want  it. 

But  Wiley  and  four  of  his  fellow  commissioners  have  now  given  him  even  more  And 
he  will  use  it.  ITe  would  he  foolish  not  to.  Only  the  courts  and  the  Congress  can  chancre 
this  enormous  grant  of  political  power.  Rut  that  will  take  time.  And  while  the  Issue  is 
being  debated  in  the  Congress  and  litigated  in  the  courts.  Mr.  Ford  will  be  right  up  there 
on  our  sets  whenever  he  thinks  it  will  suit  his  purposes,  as  President  or  as  candidate,  as 
if  there  is  a  difference  between  the  two. 

(245) 
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The  Commission's  principal  handicaps  have  been  (1)  insufficient 
public  representation  to  offset  the  assiduous  attention  paid  by  com- 
mercial interests,  (2)  failure  to  anticipate  or  keep  pace  with  technical 
and  commercial  developments  in  communications,  (3)  a  deficiency  of 
technical  expertise  for  analysis  of  complex  issues  resulting  in  failure  to 
develop  facts  basic  to  regulation  of  the  broadcasting  and  telephone  in- 
dustries, and  (4)  inertia!  acceptance  of  prevailing  patterns. 

Although  the  Commission's  lack  of  policy  cannot  be  attributed  to  the 
Congress,  Ave  believe  the  Congress  should  establish  closer  relations  with 
the  Commission  for  the  purpose  of  clarifying  legislative  intent  and 
obtaining  funds  sufficient  to  serve  the  purpose  of  the  law.  Basically, 
it  is  the  Commission  itself  which  must  determine  how  to  offset  narrow 
interests  with  fair  representation  of  public  interests. 

One  of  our  major  recommendations  concerns  the  qualifications  of 
the  Commissioners,  those  chosen  to  lead  this  important  agency.  The 
regulated  industries  closely  monitor  the  process  of  selecting,  nominat- 
ing, and  approving  appointments  to  the  Commission.  They  may  seek  to 
block  the  appointment  of  a  Commissioner  who  might  be  unsympa- 
thetic, as  is  their  right.  Those  eventually  appointed  to  the  Commission, 
whatever  their  views,  find  themselves  courted  by  the  regulated  indus- 
tries. Too  many  who  serve  on  the  Commission  expect  that  when  they 
leave  the  agency  they  will  go  to  work,  in  one  way  or  another,  for  the 
industries  they  are  sworn  to  regulate.  Their  legitimate  concern  for 
their  future  tends  to  make  them,  consciously  or  unconsciously,  sympa- 
thetic to  their  future  employers.2 

The  Subcommittee's  recommendations  include  the  propositions : 

1.  That  the  Congress  establish  a  closer  relationship  with  the  FCC 
through  vigorous  oversight,  through  professional  staff  exchanges,  and 
through  research  that  will  inform  its  Members  of  developments  in 
communications. 

2.  That  the  Congress  give  serious  consideration  to  legislation  stich 
as  the  FCC  Reorganization  and  Reform  Act,  which  reduces  the  num- 
ber of  Commissioners,  and  adds  professional  staff.  It  also  provides  that 
legislative  and  budget  recommendations  by  the  FCC  be  submitted  di- 
rectly to  the  Congress. 

3.  That  the  FCC  acquire  staff  with  expertise  in  telecommunications 
technology,  business,  economics,  and  the  behavioral  sciences,  in  order 
to  do  needed  independent  research  and  analysis,  both  long  and  short- 
term,  in  the  important  fields  of  broadcasting,  cable,  common  car- 
rier (both  domestic  and  international),  and  spectrum  management. 
While  the  Commission  has  an  ample  and  reasonably  competent  legal 
staff,  it  is  still  under-represented  in  technology,  trade  practice,  market- 
ing and  economics.  Since  much  communications  policymaking  pos- 
sesses interdisciplinary  characteristics,  professionals  trained  in 
pertinent  disciplines  should  be  engaged  to  lend  their  expertise  to  the 
Commission's  decisions. 


2  See  "Appointments  to  the  Regulatory  Agencies :  The  Federal  Communications  Com- 
mission and  the  Federal  Trade  Commission,  1949-1974,"  printed  at  the  direction  of  the 
Committee  on  Commerce  of  the  Senate.  April  1976.  U.S.  Government  Printing  Office,  and 
Henry  Geller,  "A  Modest  Proposal  to  Reform  the  Federal  Communications  Commission," 
the  Hand  Paper  Series,  Santa  Monica,  California,  April  1974.  (See  chapters  2,  8,  12  of 
this  report.) 
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//.  Mandate 

A.    INTRODUCTION 

The  Federal  Communications  Commission  was  created  in  L934  in 
part  because  President  Franklin  I).  Roosevelt  believed  that  govern- 
mental authority  over  certain  form-  of  communication  should  be  con- 
solidated in  one  Federal  agency.  Before  its  creation,  the  duties  of  the 
FCC  were  divided  among  the  Interstate  Commerce  Commis 
(ICC),  the  Federal  Radio  Commission  (FRC),  the  Postmaster  I 
eral.  and  the  President. 

Though  the  Interstate  Commerce  Commission  had  jurisdiction  over 
common  carriers  engaged  in  communication  by  wire  or  wireless  since 
1010.  it  never  centralized  its  authority  in  a  single  bureau.  The  Fe 
Radio  Commission  had  been  given  authority  in  L927  to  license  radio 
stations;  Certain  minor  functions  had  been  assigned  to  the  Postmaster 
General  and  the  President. 

In  the  summer  of  1933,  at  the  direction  of  President  Roosevelt. 
Daniel  C.  Roper,  the  Secretary  of  Commerce,  appointed  an  Interde- 
partmental Committee  on  Communications  to  develop  a  coherent  and 
unified  national  communications  policy.  In  January,  1934,  the  Roper 
Commission  recommended  that  the  new  agency  be  created  with  author- 
ity to  regulate  communications  by  wireless. 

The  Communications  Act  of  1934,  not  surprisingly,  reflects  the  pre- 
viously established  approach  to  communications  regulation:  Title  II 
of  the  Act,  dealing  with  common  carriers,  was,  in  effect,  lifted  from 
the  Interstate  Commerce  Act,  and  Title  III  of  the  Act,  dealing  with 
radio,  was.  with  some  changes,  virtually  identical  to  the  1927  Radio 
Act.  ' 

The  primary  purpose  of  the  new  communications  legislation  was  to 
consolidate  these  various  jurisdictional  functions  in  one  regulatory 
agency  armed  with  authority  to  regulate  the  telephone,  telegraph,  and 
broadcasting  industries  and  to  propose  legislation  needed  to  carry  out 
its  mandate. 

B.   SUMMARY   OF   THE   COMMUNICATIONS   ACT  OF    19  34 

The  Communications  Act  of  1034  did  not  address  issues.  Rather, 
the  new  Commission  was  given  approximately  6  months  to  develop 
legislative  proposals  and  present  them  to  the  Congress  regarding  the 
specification  and  expansion  of  its  regulatory  authority.  In  particular, 
Section  215  of  the  Act  directed  the  Commission  to  study  and  report 
on  the  following: 

(1)  Certain  transactions  of  common  carriers  which  could  affect  the 
charges  made  for  services  rendered  to  the  public.  These  transactions, 
including  those  relating  to  the  furnishing  of  equipment,  supplies,  re- 
search, services,  finance,  or  credit,  whether  by  a  .-ingle  company  or 
group  of  companies  controlled  by  the  same  Interests.  The  Commission 
was  also  directed  to  report  on  the  de.-irability  of  requiring  competitive 
bidding  in  cases  where  the  same  company  or  group  of  companies  w<  re 
both  buvers  and  selle 
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(2)  The  methods  by  which,  and  the  extent  to  which,  telephone  com- 
panies are  furnishing  telegraph  services  and  telegraph  companies  were 
furnishing  telephone  services. 

(3)  The  effect  of  exclusive  contracts  entered  into  by  common  car- 
riers which  prevented  other  competing  carriers  from  (ocating  offices  in 
railroad  depots,  hotels,  and  other  public  places. 

Title  I  of  the  1934  Act  contains  general  provisions.  Specifically,  it 
is  a  declaration  of  the  purposes  of.  and  necessity  for.  the  legislation 
and  establishes  the  Federal  Communications  Commission.  Addition- 
ally, it  makes  the  bill  applicable  to  all  interstate  and  foreign  communi- 
cations by  wire  or  radio,  except  that  independent  telephone  companies 
engaged  in  interstate  or  foreign  communications  only  through  physical 
connections  with  another  nonaffiliated  carrier  are  subjected  only  to 
certain  sections  of  the  Act  designed  to  insure  reasonableness  of  rates 
and  nondiscrimination  in  service.  Section  3  contains  relevant  defini- 
tions for  the  most  part  borrowed  from  the  Interstate  Commerce  Act, 
the  Radio  Act,  and  various  international  conventions.  Section  4  pro- 
vides for  a  Commission  composed  of  7  members  holding  7-year  terms. 
Section  5  authorizes  the  Commission  to  create  not  more  than  three 
divisions  within  its  membership  which  have  the  authority  to  hear  and 
determine  cases  in  the  same  manner  as  the  ICC. 

Title  II  of  the  Act  relates  to  common  carriers  and  sets  forth  the 
duties  and  obligations  of  common  carriers  engaged  in  communications 
service  and  the  powers  of  the  Commission.  For  the  most  part  it  fol- 
lows the  provisions  of  the  Interstate  Commerce  Act  applicable  to  com- 
munications or  adapts  some  provisions  of  that  act  applicable  only  to 
transportation. 

Title  III  consists  of  a  single  section  which  abolishes  the  Federal 
Eadio  Commission,  created  in  1927.  and  transfers  its  functions  deline- 
ated in  the  1927  Act  to  the  Federal  Communications  Commission. 

Title  IV  contains  procedural  and  administrative  provisions  substan- 
tially the  same  as  those  contained  in  the  Interstate  Commerce  Act. 

Title  V  refers  to  penal  provisions  and  forfeitures  and  is  adapted 
from  the  Interstate  Commerce  Act,  the  1927  Radio  Act,  and  the  Elkins 
Act. 

Title  VI  contains  miscellaneous  provisions.  Specifically,  Section  601 
transfers  to  the  Commission  duties,  powers  and  functions  of  the  ICC 
and  the  Postmaster  General  not  repealed  by  the  bill,  and  Section  602 
repeals  the  provisions  of  the  Interstate  Commerce  Act  insofar  as  they 
relate  to  communications. 

C.    LEGISLATIVE    HISTORY    OF    THE    ACT 

The  legislative  history  of  the  Act  shows  that  its  authors  had  two 
choices :  to  write  a  detailed  bill  incorporating  all  existing  legislation, 
or  write  a  short  bill  simply  creating  the  Commission  and  delegating 
to  it,  by  reference,  the  powers  previously  vested  in  the  Interstate  Com- 
merce Commission,  the  Federal  Radio  Commission,  the  President,  and 
the  Postmaster  General.  Congress  chose  the  latter  course. 

Under  the  Interstate  Commerce  Commission,  the  regulation  of  the 
telephone  company  had  been  negligible.  All  the  ICC  had  done  with 
the  telephone  industry  was  to  establish  a  uniform  system  of  accounts 
and  require  annual  reports  of  such  information.  Those  drafting  the 
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new  communications  legislation  believed  thai  unless  the  new  Com- 
mission had  full  and  complete  knowledge  of  the  contractual  relations 
between  all  panics  (the  parent,  the  subsidiary  and  the  affiliated  cor- 
porations) engaged  in  the  telephone,  telegraph,  and  cable  business, 
go\  eminent  reguial  ion  would  be  Lneffed  ive. 

In  a  message  to  the  Congress  on  February  26,  1934,  the  President 
stated  that  deficiencies  in  tne  legislation  could  be  remedied  alter  the 
uew  Commission  had  begun  to  function.  President  Roosevelt  .-aid 
that  the  FCC  should  have  authority  "to  investigate  and  Btudy  the  husi- 
of  existing  companies  and  make  recommendations  to  the  Con- 
gress for  additional  legislation  at  the  next  session." 

During  the  years  prior  to  1(.)-"M.  ii  was  acknowledged  that  reguial  ion 
of  communications  firms  had  been  negligible.  Tne  new  Legislation 
aimed  to  ovate  a  center  of  communications  expertise  capable  oi'  per- 
forming research  and  pursuing  investigation.3 

The  mandate  given  the  new  commission  for  the  regulation  of  the 
various  communications  services  was  clear  as  to  the  end.  but  not  as 
clear  as  to  means. 

Sect  ion  1  of  the  1934  Act  says : 

Sec.  1.  For  the  purpose  of  regulating  interstate  and  foreign  commerce  in 
communication  by  wire  and  radio  so  as  to  make  available,  so  far  as  poesil  Le, 
to  all  the  people  of  the  I'nited  States  a  rapid,  efficient,  Nationwide,  and  world- 
wide wire  and  radio  communication  service  with  adeqnnte  facilities  at  reason- 
able charges,  for  the  purpose  of  the  national  defense,  for  the  purpose  of  promoting 
safety  of  life  and  property  through  the  use  of  wire1  and  radio  communi- 
cation, and  for  the  purpose  of  securing  a  more  effective  execution  of  this  policy 
by  centralizing  authority  heretofore  granted  by  law  to  several  agencies  and  by 
granting  additional  authority  with  respect  to  interstate  and  foreign  commerce 
in  wire  and  radio  communication,  there  is  hereby  created  a  commission  to  be 
known  as  the  "Federal  Communication  Commission,"  which  shall  be  constituted 
as  hereinafter  provided,  and  which  shall  execute  and  enforce  the  provisions  of 
this  Act. 

In  order  that  the  Commission  be  able  "to  make  available,  so  far  as 
possible,  to  all  people  of  the  United  States  a  rapid,  efficient,  nationwide 
and  worldwide  wire  and  communications  service",  the  legislal  ion  (  Sec- 
tion 303)  lists  19  separate  powers  of  the  FCC.  The  one  referred  to  most 
frequently  is  that  the  Commission  "study  new  uses  for  radio,  provide 
for  experimental  uses  of  frequencies  and  generally  encourage  the 
larger  and  more  effective  use  of  radio  in  the  public  interest."  4 

III.  Implementation  of  Mandate 

The  Federal  Communications  Commission  has  three  principal  func- 
tions:  adjudication,  rulemaking,  and  administration.  The  crrantino;  or 
repeal  of  licenses  is  an  administrative  act.  Policy  planning,  too.  is 
essentially  an  administrative  function,  though  it  may  lead  either  to 
rulemaking  or  adjudication.  Traditionally,  the  formulation  of  rules 
had  been  the  duty  of  the  Congress,  and  the  application  of  those  rules 
to  individual  parties,  the  duty  of  the  courts.  Legal,  technological  and 
economic  evalution  ho^  combined  these  function-  in  roi:ula<-orv  agen- 
cies such  as  the  Federal  Communications  Commission. 

The  major  improvement  of  the  1934  Act  over  previous  regulation 
Tvas  in  Section  303 (<r).  ojivino;  the  Commission  authority  to  conduct 

■47  U.S.C.  5  303(£)    (1934). 
*Td. 
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research  and  experimentation  that  would  lead  to  the  "larger  and  more 
•effective  use  of  radio  in  the  public  interest/'  The  major  weakness  of 
the  law  was  the  absence  of  specific  standards  to  guide  the  Commission. 
This  structure  is  consistent  with  the  history  of  governmental  efforts 
to  respond  to  the  needs  of  the  communications  industry.  When  com- 
mercial radio  first  gained  popularity,  Federal  regulatory  efforts  were 
much  like  those  of  a  lone  traffic  policeman  trying  to  untangle  a  mass 
of  stalled  vehicles  in  a  rush-hour  traffic  jam.  Though  regulatory 
efforts  of  the  Secretary  of  Commerce  were  frustrated  by  the  Courts, 
broadcasters  found  little,  if  any,  relief  in  legislation.  The  creation  of 
the  FCC's  predecessor,  the  Federal  Radio  Commission,  was  a  Con- 
gressional attempt  to  bring  order  to  a  regulatory  and  auditory  cacoph- 
pony  that  was  growing  worse  by  the  week.  Initially  given  a  term  of 
1  year,  the  Radio  Commission's  mandate  had  to  be  renewed  by  the 
Congress  annually. 

Such  a  tentative  approach  did  little  to  rationalize  an  industry  that 
was  growing  out  of  its  clothes.  In  creating  the  Communications  Com- 
mission, the  Congress  linked  the  new  regulatory  agency  to  its 
antecedents  by  directing  the  Commission  to  regulate  the  national  sys- 
tem of  communications  "in  the  public  interest,  convenience  and 
necessity." 

The  Commission's  problems  can  be  attributed  to  several  factors. 
Initially,  the  early,  intense  work  on  legislation  for  regulating  commu- 
nications reworded  an  established  regulatory  pattern  which  was  be- 
stowed on  the  FCC.  Current  problems  are  the  absence  in  the  Commis- 
sion's structure  of  a  public  counterweight  to  the  industry  in  the 
regulatory  process;  insufficient  attention  to  the  qualifications  of  Com- 
mission members;  the  prominence  of  advertising  on  television:  the 
concentration  of  control  and  ownership  of  major  communications 
channels;  the  infrequency  or  low  quality  of  prime-time  programming 
for  special  purposes  or  audiences;  and  the  technical  limitations  on  the 
number  of  channels  that  may  be  used  for  communication. 

Some  of  the  examples  of  the  Commission's  response  to  Congres- 
sional interest  are: 

The  creation  of  a  Consumer  Information  and  Assistance  Office 
within  the  Commission. 

The  creation  of  a  Children's  Task  Force  to  research  and  report  on 
programming  and  advertising  directed  toward  children. 

The  building  up  of  the  Office  of  Plans  and  Policy  within  the  Com- 
mission in  order  to  expand  and  strengthen  research  and  independent 
analysis. 

But  there  remain  notable  shortcomings : 

Commision  meetings  have  been  largely  private.  Too  many  allega- 
tions persist  of  private  agreements  between  the  Office  of  the  Chairman 
and  the  regulated  industries.  For  example,  the  Commission,  after  a 
series  of  private  meetings  between  the  Chairman  and  broadcast  indus- 
try representatives,  decided  to  issue  a  poliey  statement  rather  than  a 
rule  in  the  proceeding  on  children's  television  which  was  terminated 
in  October,  1974.  This  decision  has  V,0en  challenged  in  a  suit  brought 
by  Action  for  Children's  Television,  a  citizens'  group  ba<=ed  in  Boston, 
on  the  ground,  among  others,  that  the  FCC  improperly  excluded  the 
group  from  the  proceedings.5  Similarly,  a  series  of  private  meetings 

s  Action  for  Children'*  Television  v.  FCC,  74-206  (D.C.  Cir.  1974).  See,  Brief  for  Peti- 
tioners, filed  Nov.  14  1975,  n.  25  et  seq. 
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hold  between  the  Chairman  and  broadcast  industry  led  the  N 
Association  of  Broadcasters  to  adopt  the  family  viewing  cone  | 

.    1975.  Public  interest  groups  and  the  program  produ 
plained  that  they  were  excluded  from  the  meetings  but  were  affected 
by  their  outcome. 

IV.  i   ■■■  Si 

A.   VIIF-Flir   TELEVISION    ALLOCATION    ISSUE 

One  of  the  VCC'<  mo^t  visible  and  important  functions  i9  tlio  alloca- 
tion  of  broadcast  frequencies.  Here  wo  examine  the  FCC'fl  allocation 

process  for  television  from  only  ono  perspective:  the  use  of  the  VIII- 
and  UHF  bands.6 
Since  bands  are  assigned  froo  of  charge,  the  balancing  forces  of  the 

marketplace  do  not  serve  to  irovorn  the  oompotition.  FCC  rules  and 
regulations  decido  which  users  will  ho  favored. 

Broadcast  bands  are  limited  not  only  by  thoir  nature  hut  by  waste- 
ful management  and  allocations  praci ices. 7  As  lon«r  as  the  hand-  arc 
froo.  the  arguments  hefore  the  FCC  may  ho  expected  to  follow  the 
traditional  "my  use  is  more  in  the  public  interest  than  is  your  use." 
Consequently,  the  Commission  has  found  itself  having  to  decide  be- 
twoen  two  or  more  competing"  users,  all  equally  meritorious. 

The  Commission  has  done  less  than  its  utmost  to  exploit  tech- 
nological developments  that  would  substantially  increase  the  uses  of 
the  spectrum.  It  has  elected  to  assign  for  use  an  increasinir  number 
of  bands  at  progressively  higher  frequencies  with  the  effect  of  reduc- 
ing the  widths  of  the  bands  available  to  individual  broadcasters, 
thereby  increasing  the  probability  of  interference.  Other  options  for 
use  of  the  bands  provided  by  new  technology,  such  as  UHF  stations, 
are  rejected  because  the  Commission  and  current  holders  have  been 
reluctant  to  disturb  established  patterns  of  service.  Tse  of  the  new 
technology  would  broaden  competition  with  all  that  competition 
implies:  risk  of  venture  capital,  obsolescence  of  past  investments, 
increased  incidence  of  failure,  and  lower  profits  for  individual  com- 
mercial broadcasters  and  networks,  but  also  broader  opportunities, 
wider  diversity  of  programs,  and  more  services  with  highly  specialized 
purposes. 

1.  The  VHF  mistake 

The  Commission  recognized  as  early  as  1045  that  it  could  not  obtain 
an  effective  nationwide  television  service  using  only  the  12  available 
VIIF  channels: 

The  Commission  is  still  of  the  opinion  that  there  is  insufficient  spectrum 
space  available  below  300  megacycles  VHF  to  make  possible  a  truly  nationwide 
competitive  system.  Such  a  system,  if  it  is  to  be  developed,  must  iind  its  lodging 
higher  up  in  the  spectrum  UHF  where  space  exists  and  where  color  pictures 

1  Broadcasting   is    transmitted   via   the   electromagnetic   spectrum,   a   complete   ranee   of 
characterized  by  varying  frequencies  and  lengths.  The  VTTF   (very  high  frequency) 
hand  is  In  the  30  to  300  megacycle  range  of  thp  spectrum.  The  UHF  (ultra  high  frequ< 
range  is  300  to  3.ooo  megacycles.  As  substantial  portions  of  the  spectrum  between  216 

70  megacycles  are  used  hy  thp  government,  the  FCC  cannot  extend  the 
VTTF  spectrum  for  television.  The  television  allocations  are;  VTTF — 54  to  21fi  megacycles  ; 
YHF — 470  to  890  megacycles. 

'  See  Raymond  Wilmotte,  "Technological  Boundaries  of  Television,"  Office  of  Chief 
Engineer,  Federal  Communications  Commission.  Washington.  D.C.,  Decemher,  1973.  Avail- 
able from  the  Commission. 


252 

and    superior   monochrome   pictures   can   be   developed   through    use   of   wide 
channels.8 

Each  television  channel  requires  six  megahertz.  To  avoid  interfer- 
ence, each  station  occupying  that  channel  or  an  adjacent  channel  must 
observe  certain  basic  mileage  separations  (called  co-channel  and  ad- 
jacent channel  separations). 

Despite  this  restriction,  the  FCC,  in  the  period  from  1945  to  1948, 
decided  to  approve  development  of  television  in  the  only  part  of  the 
spectrum  where  receiving  equipment  had  been  manufactured:  the 
VHF  band.  In  doing  so.  the  Commission  yielded  to  the  views  of  those 
who  had  bought  the  early  TV  sets  and  to  the  wishes  of  firms  dominant 
in  the  broadcasting  and  manufacturing  industry,  notably  Radio  Cor- 
poration of  America  (RCA),  which  also  owns  the  National  Broad- 
casting Company  (NBC)  one  of  the  Nation's  three  TV  networks.9  Al- 
though the  Commission  predicted  that  a  final  ideal  band  for  television 
was  in  UHF,  it  never  considered  how  the  transition  from  a  dominant 
VHF  system  to  UHF  would  proceed.10 

The  FCC  not  only  approved  TV  broadcasting  in  the  VHF  range 
but  compounded  that  error  with  others.  It  allocated  seven  VHF 
stations  to  New  York  City  because  the  broadcast  industry  lobbied 
for  the  maximum  number  in  this  densely  populated  market,  even 
though  this  decision  was  unfair  to  others  in  the  Northeast  and  effec- 
tively denied  any  VHF  stations  to  New  Jersey.  (Originally,  Channel 
13  was  allocated  to  New  Jersey  but  was  moved  to  New  York  City 
for  public  television.) 

In  September  1948,  the  Commission  froze  all  television  grants  while 
it  considered  extensive  complaints  of  interference.  At  this  early  stage, 
it  could  have  moved  all  television  to  UHF,  because  there  were  then 
only  37  TV  stations  serving  15.3  million  homes. 

The  Commission  faced  a  critical  decision.  It  knew  that  a  truly 
nationwide  system  would  have  to  use  the  UHF  band,  where  70  chan- 
nels were  available.  Simply  to  add  UHF  channels  to  established  VHF 
assignment  in  the  same  city  raised  economic  doubts :  the  VHF  system 
was  entrenched:  the  UHF  system  would  have  no  viewers  unless 
sets  were  built  to  receive  UHF  signals.  Could  the  UHF  operator 
compete  successfully  with  VHF  stations?  The  Commission  was  urged 
not  to  open  the  markets  to  both  VHF  and  UHF  signals  by  the  Ameri- 
can Broadcasting  Company  (ABC)  and  DuMont  networks.  Dumont 
predicted  that  the  mix  would  destroy  its  network.  Dumont,  for  exam- 
ple, asked  the  Commission  to  establish  regional  television  stations, 
rather  than  local  stations.  What  "Dumont  wanted  was  A  VHF  assign- 
ments in  each  of  the  regions  so  that  it  might  survive  as  a  VHF  net- 
work along  with  ABC.  CBS.  and  NBC. 

Parties  in  the  Commission's  rulemaking  proceeding  urged  the  isola- 
tion of  VHF  and  UHF  in  separate  markets,  as  did  some  members  of 
Congress.11 

The  Commission  voted  to  approve  both  UTTF  and  VHF  in  the  same 
areas.  As  a  result,  most  UHF  stations  are  still  struggling  to  overcome 


*TCC  Final  Rpnort.  May  25.  1045,  FCC  Docket  No.  6651.  pp.  90-100.  1  (Part  3)  Pike 
and  Fischer,  Rad.  Res.  Par.  01  :67.  -  -r,n      . 

o  Seo  discussion  in  Avard  Brintnn.  "The  Rpsrulntion  of  Broadonstine  by  the  F(  *  —  A 
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their  initial  disadvantage.  In  the  S-yaar  period  after  the  VHF  freeze, 
7^  CJHF  stations  weni  dark-  as  compared  with  only  4  VHF  failures. 
As  predicted,  the  DuMonl  network  died  in  1955,  ABC.  the  third  net- 
work to  be  established,  had  difficulty  in  negotiating  effective  outlets 
in  important  markets:  it  was  years  before  the  AJBC  television  net- 
became  profitable.1"  As  recently  as  L967,  the  American  Boad- 
ing   Company   claimed   that    it  i  ary   to   merge    with 

rnational  Telephone  and  Telegraph  (ITT)  in  order  to  compete 
with  NBC  and  the  Columbia  Broadcasting  System  (CBS).  (The 
proposed  merger  between  ABC  and  ITT  stipulated  that  ITT  would 
provide  ABC  with  needed  financial  assi  tance.) 

\-  a  consequence  of  this  policy,  much  of  the  VI IF  band  is  idle, 
despite  an  absence  of  satisfactory  television  service  in  many  commu- 
nities. Tn  11)70.  less  than  30  percent  of  the  CJHF  spectrum  is  used  by 
Broadcasters,  but  the  Commission  refuses  to  approve  use  of  that  part 
of  the  spectrum  for  other  services.13 

Dominant  VHF  stations  leave  small  chance  for  the  commercial  3UC- 
cess  of  more  than  three  networks.  Whether  or  not  there  is  an  economic 
for  more  than  three  networks,  that  decision  could  have  been  left 
to  the  marketplace  rather  than  ordered  technologically  by  the  Corn- 
mi— ion.  Tf  the  Commission  had  chosen  to  jro  with  UHF,  however,  the 
public  today  would  have  undoubtedly  had  more  (television  -tat  ions  and 
greater  choice,  especially  in  regions  of  the  country  where  this  choice  is 
currently  limited.  There  were,  of  course.  2  important  technical  prob- 
lems relating  to  rUF— it  needs  more  power  than  VHF — therefore 
transmission  costs  are  higher,  and  it  is  more  susceptible  to  shadow. 
The  Commission  also  had  to  consider  the  arguments  of  those  who  had 
already  invested  capital  in  the  VITF  system,  and  chose  in  favor  of 
short-term  expediency  rather  than  the  lon*r-term  public  benefit  to  be 
derived  from  diversity  of  choice.  Although  "the  VHF  Mistake'1  can  be 
examined  today  with  the  gift  of  hindsight,  it  is  nonetheless  correct  to 
state  that,  by  its  artificial  limits  on  TV  opportunities  for  entrepreneurs, 
the  Commission  has  consistently  favored  entrenched  networks  and 
their  VHF  afliliates.  According  to  Commission  data,  the  average  net 
profit  (before  taxes)  of  the  VHF  network  afliliates  in  the  top  100 
markets  is  30  percent  of  revenues.14 

2.  The  VffF drop-in  controversy 

Two  major  issues  persist  regarding  the  VHF-UHF  television 
bands:  the  VHF  drop-in.  and  the  under-utilization  of  the  FHF  band, 
now  in  demand  by  other  services  and  by  the  government.  Currently, 
nearly  every  available  VHF  frequency  is  assigned  and  in  use.  in  con- 
tract to  the  UHF  band,  which  remains  70  percent  open.  Major  changes 
in  the  assignment  rules  for  the1  WW  band  would  present  serious  prac- 
tical problems.  For  example,  bandwidth  reductions  and  greater  picture 
resolution  would  require  changes  in  television  sets  and  antennas. 
The  one  change  that  is  attractive  is  the  insertion  of  VHF 
television  stations  in  special  locations,  the  drop-ins,  where  TV  service 

"Sep  Alan  Pearce.  "The  Economics  of  the  Prime  Time  Access  Rule."  Federal  Communi- 
cations Commission,  p.  20  (1073).  Available  from  the  Commission. 

13  See  Rand  Corporation.  "Projectine  the  Orowth  of  Television  Broadcasting  :  Implica- 
tions for  Spectrum  Use."  1-8,  R-1S41-FCC.  1970. 

14  Broadcast  Industry  financial  data  published  annually  bv  FCC  as  News  Releases.  Avail- 
able from  Office  of  Public  Information.  FCC. 


254 

is  in  demand,  and  whore  little  or  no  interference  would  he  experienced, 
by  means  of  limiting  the  power  of  drop-in  stations  and  requiring  di- 
rectional antennas.  The  Office  of  Telecommunications  Policy  within 
the  Executive  Office  of  the  President  completed  a  study  of  potential 
VHF  drop-ins  for  100  major  markets  in  October,  1973.  Because  of 
criticism,  principally  from  broadcast  industry,  it  undertook  to  verify 
its  original  findings  with  a  second  study,  completed  in  May.  1974.  The 
1973  study  suggested  that  67  VHF  drop-ins  could  be  introduced  with- 
out adverse  effocts.  The  1974  study  suggested  that  83  VHF  drop-ins 
could  be  accommodated.  In  a  letter  from  the  Director  of  OTP  to  the 
FCC  Chairman,  dated  May  14.  1975.  the  Office  of  Telecommunications 
Policy  urged  that  the  Commission  do  as  the  Office  of  Communications 
of  the  United  Church  of  Christ  had  suggested  in  March  1974:  open 
the  question  for  public  comment  and  rulemaking.  The  Commission 
issued  a  Notice  of  Inquiry  on  April  1, 1975.  still  pending  under  Docket 
Xo.  20418.  Although  the  issue  was  scheduled  for  consideration  in  July, 
1976,  FCC  postponed  consideration  until  the  fall. 

Drop-ins  promise  to  increase  competition  for  VHF  broadcasting. 
According  to  most  engineers  at  the  Commission  and  the  office  of 
telecommunications  policy,  they  could  be  approved  with  only  minor 
modifications  of  the  rules,  including  shorter  spacing,  directional 
antennas,  etc.  Even  if  consideration  begins  as  scheduled,  the  Commis- 
sion will  probably  defer  its  decision.  Most  likely,  the  Commission  will 
issue  a  notice  of  proposed  rulemaking  with  reference  to  proposed 
changes  in  the  VHF  table  of  assignments  to  permit  drop-ins  in  cer- 
tain specified  markets,  and  invitations  for  comment.  Another  2  years 
probably  will  pass  before  a  final  decision.  Unless  there  is  continued 
Congressional  oversight,  FCC  will  probably  take  more  than  2  years 
because  the  broadcast  interests  have  much  to  lose  and  nothing  to  gain 
from  drop-ins.  There  will  most  certainly  be  opposition  by  all  three 
networks.  Even  if  drop-ins  are  approved,  the  Commission  will  have  to 
decide  how  to  distribute  the  franchises.  These  decisions  will  be  slow 
because  many  competing  applications  may  be  expected.  Presumably, 
each  new  VHF  station  will  serve  a  lucrative  market.  It  could  be  nearly 
10  years  before  the  VHF  drop-ins  are  assigned. 

The  Commission  has  done  little  original  research  on  the  VHF 
drop-in  issue.  An  agreement  to  conduct  engineering  calculations  was 
rear-lied  barely  a  year  before  the  notice  of  inquiry.  Collection  of  data 
for  the  Commission's  decision  was  hampered  by  the  absence  of  a  coor- 
dinated effort  between  the  Broadcast  Bureau,  the  Office  of  the  Chief 
Engineer,  and  the  Office  of  Plans  and  Policy.  The  Commission  knew 
the  desires  of  interested  parties  but  organized  no  plan  to  assess  the 
issue.  The  first  sign  of  progress  came  when  the  VHF  drop-in  issue 
appeared  in  the  Commission  agenda  for  April  1. 1975. 

At  that,  the  Commission  scheduled  the  item  for  consideration  with- 
out sufficient  data.  Had  the  item  not  been  postponed,  the  Commission 
could  not  have  been  ready  for  its  decision. 

3.  The  VHF  task  force 

The  Commission  recently  has  created  an  internal  UHF  task  force 
under  the  direction  of  the  Office  of  Plans  and  Policy,  to  set  up  a  plan 
for  dealing  with  requests  for  permission  to  use  UHF.  This  task  force, 


L'.j.) 

with  an  analytical  approach  to  Ul ! F  use,  should  have  been  i  1 1  blished 
yeai*s  ago.  The  plan  currently  under  consideration  is  meant  to  deter- 
mine how  much  of  the  UHF  spectrum  should  be  retained  for  broad- 
cast ing  and  how  much  might  be  available  for  <>t  \^'i'  u 

The  creation  of  this  task  force  demonstrates  that  the  Commiss 
can  use  its  resources  effectively.  The  Office  of  Plan-  and  Policy  wilJ 

r  the  work  of  the  task  force,  with  support  by  representatii 
the  Office  of  the  Chief  Engineer,  the  Broadcast  Bureau.  Safety  and 
Special  Radio  Services,  and  the  Common  Carrier  Bureau,  among 
others. 

The  task  force  will  evaluate  possible  uses  of  T'lIF  for  governmental 
aeronautical,  maritime,  land  mobile,  and  individual  citizens  communi- 
cations. A  UHF  plan  will  be  useful  to  the  Commission  also  in  helping 
develop  the  United  States  position  for  the  World  Administrative 
Radio  Conference  to  be  held  in  1979. 

The  Congress  must  remain  alert  to  the  disposition  of  the  VTTF  drop- 
ins  and  the  UIIF  band,  to  see  that  the  public  interest  is  served. 

B.    FATT/TRE    OF   THE   LICENSE   RENEWAL   PROCESS 

Although  there  are  about  8,000  broadcast  licensees  in  the  United 
States,  the  Federal  Communications  Commission,  absent  a  formal 
complaint,  has  never  denied  an  application  for  renewal  on  the  ground 
that  the  licensee  had  failed  to  serve  the  needs  and  interests  of  the  com- 
munity or  failed  to  meet  programming  commitments. 

J.  The  Lamar  life  case:  WLBT-TV.  Jackson*  Miss. 

In  19G4,  a  group  of  black  residents  of  Jackson.  Mississippi,  assisted 
by  the  Office  of  Communication  of  the  United  Church  of  Christ,  pe- 
titioned to  deny  the  renewal  of  the  license  of  station  \YLBT-TY. 
licensed  to  the  Lamar  Life  Broadcasting  Company.  The  Communica- 
tions Act  states  that  a  hearing  must  be  held  if  "a  substantial  and 
material  issue  of  fact"'  is  raised  in  such  a  proceeding.15  The  following 
issues  were  raised  in  the  petition  : 16 

(a)  WLBT-TY  informed  the  Commission  on  several  occasions  that 
in  order  to  avoid  violent  reaction,  it  had  a  policy  against  selling  or 
affording  time  locally  for  programming  dealing  with  the  issues  of 
racial  integration.  Although  the  station  turned  down  the  request  for 
time  from  the  National  Association  for  the  Advancement  of  Colored 
People,  it  sold  time  for  spot  announcements  in  1902  to  the  Jackcon 
White  Citizen's  Counsel  and  presented  editorials  opposing  racial  in- 
tegration of  the  University  of  Mississippi. 

(b)  The  station's  programming  also  raised  a  number  of  Fairness 
Doctrine  questions.17  In  presenting  spot  announcements  and  local  pro- 
gramming favoring  segregation.  TYLBT-TY  had  an  obligation  to 
broadcast  the  integrationist  view.  It  could  make  no  showing  that  it 
had  done  so: 

(c)  WLBT-TY  appeared  to  be  substantially  ignoring  the  ne  ds 
and  interest  of  the  black  population,  which  represented  45  \  ercent  of 

is  see  Sprtjon  ?,O0(p).  47  U.8.C.  20-9(eV 

18  Lamar  TJ'e  r.rondrnnVxnn  Co.  Inc.,  r><?  FCC  1143.  1153  (196."). 

17Th's  dortrlnr  reouires  bron<}east  licensees  to  afford  a  reasonable  opportunity  for  the 
discussion   of  ronflintinc  points  of  view  on   the  controversial   issues   rovered   by 
Section  315(a),  47  U.8.C.  315(a)  :  Red  Lion  Broa-lmsting  Co.  v.  FCC, 
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the  population  of  Jackson,  the  community  the  station  was  licensed 
to  serve ;  and 

(d)  WLBT-TV  followed  a  pattern  of  cutting  off  network  programs 
in  which  blacks  appeared,  on  the  basis  of  spurious  claims  of  cable 
trouble. 

Acknowledging  that  serious  issues  had  been  presented,  the  Commis- 
sion nonetheless  voted  in  1965  to  renew  the  license  for  1  year  by  a  vote 
of  4  to  2.  Instead  of  ordering  the  hearing  required  by  the  Communica- 
tions Act  on  the  ground  that  "a  substantial  and  material  issue  of  fact'' 
had  been  raised,  the  Commission  renewed  the  license  on  condition  that 
the  licensee  comply  "strictly  with  the  fairness  doctrine,"  observe 
"strictly  its  representations  to  the  Commision  in  this  area  .  .  .,"  meet 
with  civil  rights  leaders,  and  cease  immediately  "*  *  *  discriminatory 
programming  patterns."18 

On  appeal,  the  Court  reversed  the  Commission's  renewal  of  the  li- 
cense of  WLBT-TV,  holding  that  hearing  was  necessary.  The  Court 
found  that  the  Commision  majority  improperly  shifted  the  burden  of 
proof  to  the  petitioning  citizens'  group  and  that  in  the  conduct  of  the 
Commission  there  was  "a  curious  neutrality  in  favor  of  the  licen- 
see. . ." 19 

In  a  strongly  worded  opinion  by  Judge  (later  Chief  Justice)  Bur- 
ger, the  Court  said : 20 

The  record  now  before  us  leaves  us  with  a  profound  concern  over  the  entire 
handling  of  this  case  following  the  remand  to  the  Commission.  The  impatience 
with  the  Public  Intervenors,  the  hostility  toward  their  efforts  to  satisfy  a  sur- 
prisingly strict  standard  of  proof,  plain  errors  in  rulings  and  findings  lead  us, 
albeit  reluctantly,  to  the  conclusion  that  it  will  serve  no  useful  purpose  to  ask 
the  Commission  to  reconsider  the  Examiner's  actions  and  its  own  Decision  and 
Order  under  a  correct  allocation  of  the  burden  of  proof.  The  administrative  con- 
duct reflected  in  this  record  is  beyond  repair. 

Today  \VLBT  is  operating  under  an  interim  arrangement,  pending 
the  outcome  of  further  FCC  proceedings. 

2.  Broadcasters  and  license  renewal 

Even  ihough  broadcast  licensees  have  a  solid  history  of  license  sta- 
bility, they  are  unrelenting  in  their  pleas  to  the  Congress  and  the  Com- 
mission for  "greater  stability"  and  longer  license  renewal  terms.  In 
107:?.  the  FCC  granted  D9.'?>2  percent  of  all  renewal  applications 
filed.  In  1973,  the  figure  was  99.19  percent;  and  in  1974,  it  was  99.69 
percent.21 

Only  one  station  has  lost  its  license  as  a  result  of  a  comparative  hear- 
ing: the  WHDH-TV  case  in  Boston,  one  which  was  unique  in  other 
respects  including  allegations  of  ex  parte  contacts.22 

The  number  of  licensees  23  that  have  even  been  called  for  a  hearing 
as  a  result  of  petitions  to  deny  renewal  of  their  licenses  is  infinitesimal, 
about  15  in  the  entire  history  of  American  broadcasting.24 


is  oq  yrc  at  1153-54  (10R5). 

»  Offwc  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  425  F.  2d  543,  547 
(P  C ."'Tip.    1969). 

21  Hearings  before  the  Subcommittee  on  Communications  of  the  Committee  on  Commerce, 
TT.S.  Scnato,  03d  Ce>r\e.  2d  sess..  352  (1074). 

»  lfi  FCC  2d  1   (1969). 

23  The  Alabama  Educational  Television  Commission  case.  50  FCC  2d  461  (1975).  in- 
volved a  sinele  licensee,  hut  eicrht  licenses  and  one  nermit.  Although  the  licenses  and  permit 
wero  not  renewed,  ABTC  is  still  operating  anil  has  been  pcrmiUeri  to  annly  for  new  licenses. 

m  ycT  Records,  e.n..  Annual  Report.  Public  Notices,  and  FCC  Reports. 
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Broadcasting  industry  profits  generally  are  high.  T  n  stations 

in  the  top-100  markets  usually  make  a  pretax  net  profit  of  30  percent 
or  more  on  gross  revenues,  a  high  rate  of  return.25 

Nonetheless,  broadcasters  continue  to  complain  about  the  brevity  of 

the  license  term  and  the  paper  burden  of  applications  for  renew  1 1. 

In  effect,  broadcasters  tend  to  look  upon  renewal  of  their  li< 
a  natural  right  In  view  of  the  funds  and  effort  they  have  invt  sted, 
their  attitude  is  understandable.  It  is  the  <  tomniission's  duty,  nevert  lie- 
less,  to  require  that  the  use  of  the  spectrum,  a  limited  natural  resource, 
sat  isfies  standards  which  are  in  the  public  interest. 

C    EXCESSIVE    REGULATION    OF   THE    CABLE   TV    ENDUSTE 

Cable  television  developed  in  the  United  States  from  the  late  1940's 
to  the  1960's  as  a  result  of  two  basic  flaws  in  the  system  of  television 
allocation : 

1.  The  Commission  relied  on  a  basic  technology  of  single-channel. 
one-way,  mass-message,  supported  by  advertising  revenue.  The  FCC 
seriously  underestimated  the  size  of  the  population  base  necessary  to 
support  a  commercially-financed  television  station.  There  are  today 
fewer  than  900  television  stations  in  operation.  Of  these,  more  than 
.">()()  are  affiliated  with  one  <^\'  the  three  major  networks.  As  a  result, 
many  regions  in  the  United  States  underserved  by  television  broad- 
casts, were  glad  to  obtain  programs  by  cable. 

■2.  The  Commission,  having  erroneously  mixed  UIIF  and  A 
ids  in  the  same  market,  took  w  action  to  remedy  the  confused 
pattern  of  allocations  which  conferred  a  distincl  economic  advantage 
on  the.  VHF  stations,  channels  2  through  13.  The  cable  system  con- 
tained the  promise  of  programs  supported  by  subscribers  rather  than 
advertisers. 

Initially,  cable  TV  broughjt  television  service  to  underserved  areas. 
In  the  early  1960's,  cable  firms  proposed  to  bring  distant  independent 
television  signals  to  communities  already  enjoying  full  television  net- 
work service.  This  venture  threatened  broadcasters  in  these  markets, 
since  it  would  subtract  from  the  number  of  listeners  who  justify  their 
advertising  rates.  The  broadcasters  reacted  predictably.27 

They  could  hardly  argue  that  cable  TV  unreasonably  impaired  their 
profits.  Rather,  they  stressed  that  cable's  operation  impaired  copyright 
privileges  of  competitive  television  programming  and  that  cable 
would  endanger  the  struer^linor  new  UIIF  independent  stations. 

In  1966,  the  Commission  halted  cable's  development  in  the  major 
markets  on  both  grounds.  The  first  ground,  a  matter  of  genuine  con- 
cern, is  a  copyright  issue  recently  resolved  by  the  House  Judiciary 
Committee  rather  than  by  the  Commission."8  As  for  the  threat  to  UHF 
broadcasting,  there  were  no  substantial  data  to  support  this  charge. 

■  See  Broadcast  Financial  Data,  published  annually  by  the  FCC.  See  note  14.  supra. 

28  Liberal  use  has  been  made  in  this  section  of  Cable  Television:  Pro?vi^e  v.  Rcailatoru 
Performance,  prepared  by  the  staff  of  the  Subcommittee  on  Communications  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce,  U.S.  Govt.  Printing  Office,  Washington,  D.C., 
January   1076. 

e   Don    R.    LeDuc.    "Cable   Television   and    the   FCC — A    Crisis   in   Media    Control." 
Temple  Univ.  Press,  Philadelphia.  1973. 

s  The  resolution  by  the  House  Judiciary  committee,  consisting  of  a  system  for  pay- 
ment of  pro-rata  fees,  casts  doubt  on  the  validity  of  the  FCC's  use  of  the  copyright  issue  to 
justify  the  restrictions  imposed  on  cable  TV  in  I960. 
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Independent  studies  have  consistently  shown  that  cable  would  help 
not  hinder,  major  market  UHF.28  Yet  the  Commission,  under  the 
rubric  of  serving  UHF,  froze  cable  growth  in  the  major  markets  until 
1972,  when  it  adopted  the  rules  which  prevail  today. 

Even  then,  in  the  face  of  new  information  that  cable  did  no  harm 
to  UHF,  the  Commission's  1972  pay  cable  rules  a0  reflect  a  choice  not 
to  clear  the  way  for  cable's  development  in  the  major  markets.  In  a 
conservative  stance,  FCC  said  it  would  evaluate  the  situation  after 
gaming  experience.  This  action  was  further  impaired  because  it  was 
based  on  a  consensus  among  private  parties  brokered  by  the  White 
House  rather  than  on  an  independent  determination  of  the  public 
interest  by  the  Commission  8*  In  a  more  recent  development  as  to  pay 
cnble,  the  Commission  again  compromised  among  the  contending 
industries.32 

It  is  time  for  the  Commission  to  abandon  the  role  of  referee  for  rival 
private  interests  and  to  consider  whether  the  public  interest  is  being 
served  by  its  posture  on  cable  television. 

The  FCC  has  predicted  a  bright  future  for  cable  television,  but  des- 
pite its  statements  that  cable  can  open  new  outlets,  promote  diversity, 
and  increase  informational  services,  the  Commission  follows  a  policy 
favorable  to  VHF  broadcasters.  The  Commission  continues  to  deter 
work  on  a  constructive  policy. 

The  most  serious  flaw  in  the  Commission's  regulation  of  cable  TV 
has  been  its  policy  of  adopting  rules  based  on  a  brokering  of  private 
interests  and  placing  the  burden  of  proof  on  cable  firms  to  demonstrate 
that  it  will  not  substantially  harm  broadcasting.  As  a  result,  the  recent 
history  of  deregulation  of  cable  has  been  marked  more  by  superficial 
tinkering  with  complex  rules  than  a  substantive  lessening  of  regula- 
tion.33 The  failure  of  independent  analysis  at  the  Commission, 
coupled  with  cable's  insurmountable  task  of  proving  itself  not  guilty, 
has  led  to  a  number  of  anti-competitive  rules.34  Competition  in  broad- 
casting should  be  encouraged.  Individual  elements  in  the  industry  may 
suffer  but  the  industry  as  a  whole  will  thrive  on  competition.  Service 
to  the  public  and  diversity  of  choice,  the  Commission's  mandated  goals, 
should  be  fostered. 

D.   THE   LAND   MOBILE   PROBLEM 

Certain  characteristics  of  the  electromagnetic  spectrum  lend  them- 
selves to  government  regulation.  Despite  the  demand  for  broadcast 
privileges,  the  spectrum  has  limits  imposed  by  the  paths  of  radio 
waves  and  the  technology  of  radio  communications.  This  characteristic 

28  See  Rolla  Edward  Park,  "Cable  Television  and  UHF  Broadcasting,"  The  Rand  Corp.. 
R-689-MF,  January  1971.  See  also,  Rolla  Edward  Park.  "Potential  Impact  of  Cable 
Growth  on  Television  Broadcasting."  The  Rand  Corp.,  R-5S7-FE,  October  1970. 

30  36  FCC  2d  141  (Feb.  1972). 

:!I  See  testimony  of  Dr.  Clay  T.  Whitehead,  former  Director  of  the  Office  of  Telecom- 
munications Policy,  before  the  House  Subcommittee  on  Communications,  May  17,  1976. 
(Unpublished.) 

■•■-  Pay  Cable  rules  of  March  1975. 

88 Fourth  Report  and  Order,  15  FCr  2d  at  ."04-506.  And  in  neither  its  1970  Report  and 
Order  making  the  S'i'V  rules  applicable  to  pay  cable  (20  FCC  2,1  825,  S2S)  nor  in  its 
1975  action  did  the  Commission  elte  any  study  and  make  any  finding  that  restrictive  rules 
are  necessary  on  competitive  (as  contrasted  with  siphoning)  grounds.  See  also  Memo- 
randum Opinion  and  Order,  54  FCC  2d  7 ! » 7 ,  802  (1975).  ".  .  .  .the  problem  addi 
by  the  subscription  rules  is  siphoning,  not  audience  fragmentation  .  .  ."  :  see  also  p.  S80, 

p;.  P.    11. 

'For  example  (a)  the  Commission  ruled  that  a  new  movie  may  be  shown  by  cable  only 
in  its  first  3  years  of  its  life  and  thereafter  only  after  its  10th  birthday. 

(b^  A  cable  operator  may  not  brine:  in  signals  from  another  city  if  the  broadcast  com- 
petes with  network  programs  in  the  same  city. 


of  scarcity,  of  demand  exceeding  supply,  is  a  basis  for  regulation. 
Another  is  the  threat  of  interference  that  every  transmitting  device, 
even  an  electric  razor,  poses  to  other  users.  What  might  bo  called  the 

suitability  factor  is  a  third  reason  for  regulation;  certain  parts  of  the 
spectrum,  better  suited  to  economical  use  than  others,  are  objei 
intense  rivalry.  Land  mobile  communication  (mobile  radio  senders 

and  receivers  on  land)  has  these  characteristics. 

The  popular  demand  for  broadcast  privileges  is  evident  in  the  ap- 
paratus of  land  mobile  radio.  Antennas  on  rooftops;  beepers  on  doc- 
tors; two-way  radios  in  millions  of  vehicles  used  for  police  work, 
delivery,  construction,  and  taxi  cabs;  telephones  without  connecting 

wires:  EKG  machines  in  ambulances;  and  now  the  popular  Citizens 

Band  (CB)/15  These  are  all  land  mobile,  the  generic  name  for  hundreds 
of  devices  that  are  free  of  static  landline  connections. 

The  radio  channels  that  have  been  allocated  for  land  mobile  num- 
ber something  short  of  3,000,  representing  about  five  percent  of  avail- 
able spectrum  resources.  A  distinctive  aspect  of  Land  Mobile  is  that 
many  users  share  the  same  channel,  even  in  the  same  neighborhood,  in 
contrast  to  broadcasters  who  are  granted  exclusive  use  of  a  channel. 
Land  mobile  communicating  usually  is  one  talker  intermittently  ex- 
changing mes.-ages  with  an  audience  equipped  to  answer.  Just  as  the 
telephone  company  designs  a  system  on  the  assumption  that  not  every - 
wiil  try  to  talk  at  once,  land  mobile  systems  operate  "cochannel" 
on  the  theory  that  each  user  needs  the  channel  only  intermittently  for 
a  limited  period. 

Channel-sharing,  the  essential  feature  of  land  mobile,  poses  reg- 
ulatory problems  complicated  by  almost  infinitely  varied  systems  of 
equipment.  Normally,  a  system  will  consist  of  a  fixed  transmitter 
(called  a  base  station)  and  a  lot  of  mobile  or  portable  units.  A  base 
station  may  be  located  anywhere.  The  height  of  the  transmitting 
antenna,  or  its  power,  or  the  distances  over  which  the  mobiles  may 
travel,  or  the  number  and  length  of  messages  can  vary  infinitely. 

There  are  in  operation  probably  a  half  million  base  stations  and 
millions  of  mobiles,  all  on  only  3,000  channels.  New  users  added  this 
year  alone  will  number  almost  50,000,  excluding  CB." 

1.  History  of  land  mobile 

The  many  nuances  to  land  mobile  pose  intricate  regulatory  tasks, 
but  for  present  purposes  the  selection  of  frequencies  is  most  relevant. 
Historically,  frequencies  have  been  assembled  into  blocks  by  the  FCC 
and  then  allocated  to  the  users  of  the  parts  of  the  spectrum  assigned 
respectively  to  24  discrete  radio  services:  e.g.  a  police  department 
would  be  eligible  only  for  frequencies  in  the  block  allocated  to  the 
police  service. 

Block  allocations  and  service  groupings  in  combination  were  quite 
successful  in  cultivating  the  orderly  growth  of  land  mobile.  Since 
like  users  were  sharing  the  same  channels,  their  operational  require- 


35  Tlie  Commission  now  most  regulate  1.")  to  20  million  CB    (citizen  band)    US 
fiOAono  applications  arrive  each  month.  The  Commission  recently  Increased   'lie  • 
safety   Administration   has  undertaken    research   on   the  - 
of  CB  channels  from  23  to  40,  effective  January  1.  1!».7.  In  addition  to  r! 
\nz  of  th-it  portion  of  the  hand,  it  has  been  suggested   that  there  may  he  saf<  I 
rion*  to  he  considered  arising  from  the  entertainment  use  of  CB 
ears.    Informal    discussions    with    its   y';>.ff   indii 

Safety   Administration   has  undertaken   research  on   the  safety  •  on  •  Is  u>e. 

although  it  h;'.<  no  rulemaking  proceedings  planned  oi  cl  at  this  time. 

39  Much  of  the  in  In  this  section  is  based  on  Interviews  with  FCC  personnel. 
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merits  tended  to  harmonize.  They  used  the  resource  efficiently  with 
virtually  no  governmental  intervention.  "Frequency  coordinators"87 

were  authorized  by  the  Commission  to  recommend  specific  frequencies 
to  new  applicants.  These  coordinators  are  private  groups  organized 
for  the  purpose  of  managing  the  block  of  frequencies  available  to  a 
particular  service,  so  that  interference  among  users  is  confined  and 
maximal  benefit  enjoyed.  The  virtue  of  the  block  allocation  system  was 
its  simplicity. 

Over  the  last  30  years,  of  the  major  inhabitants  in  the  land  mobile 
community,  the  FCC  was  the  least  active  in  system  design  and  opera- 
tion. Viewed  from  today's  perspective,  the  Commission's  reluctance  to 
make  judgments  about  how  specific  users  of  the  spectrum  went  about 
their  business  was  wise.  Those  rules  that  the  Commission  promulgated 
were  designed  generally  to  limit  how  many  frequencies  one  user  might 
have,  or  to  guarantee  the  technical  standards  of  the  equipment  pro- 
posed. In  response  to  petitions  from  competing  users  or  from  those 
reflecting  new  demands  on  the  spectrum,  the  Commission  would  allo- 
cate and  reallocate  the  spectrum  from  one  group  to  another ;  but  allo- 
cations almost  invariably  came  in  blocks  consisting  of  discrete  fre- 
quencies. The  extent  of  regulation  by  the  Commission  was  to  set 
general  operating  limitations,  to  enforce  its  rules  in  the  field  to 
ensure  administrative  and  technical  compliance  with  the  rules  (such 
as  station  identification,  operating  logs,  etc.),  and  to  see  that  the  tech- 
nical condition  of  equipment  did  not  affect  general  use  of  the  assigned 
channel. 

Except  in  this  limited  sense,  the  Commission  did  not  regulate 
land  mobile  services.  Important  decisions  regarding  the  type  and  lo- 
cation of  equipment,  the  size  of  a  system,  the  power  with  which  it 
operates,  the  frequency,  or  frequencies  used  were  left  to  the  applicant, 
equipment  vendors,  and  frequency  coordinators.  Virtually  without 
exception,  the  Commission  accepted  the  coordinator's  recommenda- 
tions regarding  frequencies  and  accepted  the  system  parameters 
(power,  antenna  height,  number  of  mobiles,  etc.)  specified  by  the  ap- 
plicant. This  meant  that  the  Commission  gave  no  assurance  that  a  sys- 
tem it  licensed  would  perform  to  meet  its  intended  purpose :  nor  did 
it  assure  that  another  applicant  would  not  be  licensed  to  operate  on 
top  of  it.  Assurances,  to  the  extent  that  any  were  given,  would  come 
from  the  coordinator,  the  vendor,  or  the  applicant's  own  technical 
staff. 

The  burdens  of  such  an  arrangement  fell  most  heavily  on  the  fre- 
quency coordinators.  They  were  expected  to  find  each  new  applicant 
an  acceptable  frequency  and,  simultaneously,  insure  that  existing  users 
could  tolerate  the  addition. 

The  vendors  o,f  land  mobile  equipment  player!  a  prominent,  if 
somewhat  ill-defined,  role  in  the  operation  of  this  system.  It  was 
extremely  important,  for  the  vendor  to  know  the  pattern  of  usage 
so  that  a  sale  to  a  new  user  could  be,  coupled  with  an  acceptable  chan- 
nel recommendation.  As  a  general  proposition,  any  one  of  the  prin- 
cipal equipment  suppliers  could  supply  radios  that  would  satisfy  a 

^Frequency  coordinators  nro  private  groups  which  petitioned  the  PCC  to  represent  a 
particular  radio  service,  and  were  given  authorization  by  the  Commission  to  make  fre- 
quency recommendations.  Most  of  them  are  organized  on  a  volunteer  basis. 
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customer's  needs;  therefore,  other  customer  servi  es  the  dealer  pro- 
vided with  the  radio  became  an  element  of  poa  ible  competitive  advan- 
tage The  result  iras  two-fold:  close  relationships  d  ivelope  I  between 
the  vendors  and  coordinators;  and  the  vendor  normally  acted  ai  hie 
customer's  agent  in  dealings  with  the  Commission. 

,:.  a\  a  ."<  probli  ms 

1 1 1  here  were  unlimited  spectrum  resources  a\  ailable  to  land  mobile, 
and  if  there  were  V  ntial   for  radio  pollution,  this   pre  L968 

situation  might  have  persisted,  [ts  success  and  growth,  however,  swept 
land  mobile  into  a  new  relationship  with  the  Commission  thai  has 
g      rated  a  high-pitched  controversy  for  the  la>t  8  years. 

The  true  test  oi  a  system  is  how  well  it  works  under  stress.  The 
land  mobile  system  was  strained  in  the  early  1960's  when  th<  d(  mand 
for  frequencies  began  to  exceed  the  Commission's  ability  to  satisfy 
i!  e  petitioners.  As  land  mobile  is  most  in  demand  in  cit  Les,  by  bus 
and  industrial  users  and  public  safety  agencies,  tin-  cities  were 
first  to  learn  that  the  spectrum  did  not  admit  wviy  user  access  to  a 
good  channel.  To  continue  its  policy  of  unlimited  access  to  the  spec- 
trum, the  Commission  used  the  only  elasticity  available:  it  decided 
to  crowd  more  users  on  eacli  channel  and  to  bring  facilities  on  the 
same  channel  closer  to  one  another. 

Temporary  expedients,  such  as  splitting  some  of  the  channels,  served 
for  a  time,  but  the  pace  of  growth  clearly  indicated  a  shortage  ahead. 
The  Commission  ordered  exhaustive  studies  by  two  competent  groups, 
the  Joint  Technical  Advisory  Committee  (JTAC)  and  the  Advisory 
Committee  for  Land  Mobile  Radio  Services  (ACLMRS).38  Numerous 
minor  improvements  were  suggested  along  with  two  major  proposals. 
The  more  obvions  was  to  allocate  additional  spectrum  to  land  mobile. 
Thereafter,  in  proceedings  that  consumed  years  of  effort  and  con- 
troversy, the  Commission  reallocated  chunks  of  spectrum  from  UHF 
television  to  land  mobile.39  A  less  obvious  option  was  dubbed  "spec- 
trum management. "  The  Commission  chose  to  try  this  option  also.40 

S.  Spectrum  management 

The  Commission  issued  a  contract  to  Stanford  Research  Institute 
(SRI)  to  prepare  recommendations  for  establishing  a  spectrum  man- 
agement program41  and  followed  with  a  Spectrum  Management  Task 
Force  (SMTF)  in  the  FCC's  Office  of  the  Chief  Engineer.  The  ele- 
ments of  the  new  program  were  a  monitoring  capability  to  measure 
the  utilization  of  the  land  mobile  frequencies;  a  computerized  data 
base  including  the  technical  details  of  all  operating  systems;  and 
spectrum  engineering  programs  to  analyze  the  existing  environment 
before  selecting  a  frequency  for  a  new  user.42 

The  intent  was  to  reduce  reliance  on  block  allocations  by  identifying 
frequencies  that  were  being  under-utilized  in  one  radio  service,  so  that 


38  Sop  "Report  of  the  Advisory  Committee  for  Land  Mobile  Radio  Services, rt  Vols.  T  and 
II.  FOC,  U.S.  Govt.  Printing  Office.  10G7,  and  also  Spectrum  Engineering — The  Key  to 
Progress.  IEEE  and  EIA.  Now  York  1968. 

•  Docket  Nos.  18261  and  XS'UVi  (July  17,  1968). 

<°  FCC  Pocket  No.  101.10  (Fob.  3,  1071  i.  " 

41  A  study  of  Land  Mobile  Spectrum  Utilization,  Parts  A  and  B,  Stanford  Research 
Institute.  Menlo  Park.  California.  1000. 

*2FCC  Docket  No.  19150  (Feb.  3,  1971). 
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users  from  other  services  might  be  assigned  to  them.  The  term  "inter- 
service  sharing"  describe  this  entry  of  users  from  one  service  into  the 
block  of  another.  The  long  range  intent  was  to  reduce  the  existing  num- 
ber of  blocks,  then  about  24,  to  no  more  than  4  or  5.  The  logic  of  this 
plan  was  deceptively  simple:  selective  monitoring  by  SRI  in  New 
York,  Detroit,  and  Los  Angeles  had  shown  dramatic  under-utilization 
of  many  frequencies.  The  inference  was  drawn  that  there  was  an  in- 
herent rigidity  of  a  block  allocation  system;  not  every  radio  service 
puts  the  same  demands  on  its  spectrum  in  each  locale.  The  reasoning 
was  that  in  urban  areas  of  congestion,  the  Commission  could  not 
afford  to  let  any  channels  go  unused;  therefore,  the  proposal  for  inter- 
service  sharing  was  born. 

With  a  strong  foundation  and  with  the  quality  of  the  preliminary 
work,  this  program  of  spectrum  management  was  expected  to  achieve 
significant  results.  By  January,  1973,  an  FCC  pilot  facility  was  oper- 
ating in  Chicago,  equipped  with  computer  programs  for  building  a 
data  base  with  monitoring  vans  for  covering  the  Chicago  Region  (de- 
fined as  175  miles  in  radius  from  downtown  Chicago)  to  collect  channel 
utilization  data.  By  1974,  there  were  engineering  programs  for  select- 
ing frequencies  based  on  measured  channel  utilization  and  calculated 
interference  probabilities.  Today,  the  Chicago  office  of  the  Commission 
processes  roughly  10  percent  of  all  land  mobile  licenses,  maintains  a 
data  base  of  50,000  systems  operating  in  the  region,  and  selects  a  fre- 
quency without  the  participation  of  the  coordinator.43 

The  tools  for  developing  spectrum  management  thus  have  been  avail- 
able to  the  Commission  for  the  last  several  years,  yet  there  has  not 
been  one  instance  of  interservice  sharing  in  Chicago  or  elsewhere.  The 
reasons  for  this  delay  in  reaching  the  intended  goal  of  the  program  are 
complex,  but  there  appears  to  be  a  critical  factor.  When  the  Spectrum 
Management  program  was  conceived,  the  experts  made  innovative 
suggestions  for  introducing  spectrum  engineering  into  land  mobile 
environment.  Literally  thousands  of  hours  were  dedicated  to  the 
search  for  the  most  effective  tools  for  designing  land  mobile 
systems  and  selecting  the  best  frequency  for  each  user.  It  is 
difficult  to  put  a  value  on  the  effort  expended  by  the  outside  experts 
and  by  the  Commission  to  design  a  system  for  managing  the  land 
mobile  spectrum.  It  was,  nonetheless,  substantial. 

The  critical  fallacy  in  the  program,  however,  was  an  assumption 
■that  went  virtually  unexamined  by  the  Commission  and  was  scarcely 
questioned  by  the  industry :  the  assumption  that  more  Federal  partici- 
pation and  control  of  the  land  mobile  environment  was  needed  to  effect 
good  spectrum  management.  The  equipment  dealers  and  the  frequency 
coordinators  and  user  groups  filed  voluminous  pleadings  in  connection 
with  the  new  program.  One  looks  in  vain,  however,  for  a  protest 
against  the  Commission's  obvious  intention  to  preempt  the  coordi- 
nator's role.  Both  the  vendors  and  coordinators,  for  years,  had  exer- 
cised the  responsibility  for  designing  systems  and  selecting  specific  fre- 
quencies. The  Commission's  decision  to  take  over  this  function  was  met 
with  a  chorus  of  protests  on  details  of  spectrum  management  but  with- 
out a  word  against  intrusion  in  the  previously  private  sector.44 

« Pee  FCC   1077   Budget  Estimates  submitted  to  the  Congress. 

«*  See  Pleadings  filed  in  FCC  Docket  No.  19150  (Feb.  3.  1971 ). 
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Looking  back,  it  wag  the  Stanford  study  thai  started  it  all  its  re- 
port, entitled  "An  Analysis  of  (lit4  Spectrum  Problem",  published  in 
L969,  proposed  a  new  assignment  me1  hodology  based  on  the  monitoring 
in  Del  mil  and  Los  Angeles.  In  summary,  it  noted  : 

Currently,  the  user  groups  and  their  frequency  coordinators,  with  the  as 
:  manufacturer's  representatives,  provide:!  significant  pari  of  the  spectrum 
gement   and  spectrum  engineering  pei  I   for  the  Land  mobile  osers. 

ser  groups  have  entered  the  sped  nun  management  field  because  of  necessity 
;, ;.,i  because  no  other  agency,  Including  the  FCC,  has  been  able  to  accomplish 
the  needed  regional  spectrum  management  task.  Radio  Bpectrum  problems  have 
become  bo  acute  In  large  urban  areas  and  the  ta-k  of  performing  the  required  re- 
gional frequency  engineering  and  management  has  become  so  complex  that  the 

■  nips  do  not  have  the  resources,  the  capability,  or  the  hash-  mission  to  solve 
i  see  problems  or  to  perform  the  task  effectively.  The  diverse  interests  and  goals 
of  the  user  groups,  their  limited  intergroup  coordination,  their  lack  of  common 
procedures,   their  limited   resources,  and  the  absence  of  a  common   management 

system  among  them  all  indl  ate  that  they  are  inadequate  for  solving  the  regional 

■mi  engineering  problems  of  the  land  mobile  services,  (at  p.  82) 

The  user  groups  were  not  well  equipped  to  do  the  job.  Most  were 
stalled  by  volunteers,  generally  moonlighting  from  regular  jobs.  Even 
the  paid  professionals  were  not  spectrum  engineers.  Calculations  were 
rough  approximations.  Record-keeping  was  haphazard.  Lacking 
standards,  the  operating  practices  of  the  coordinators  developed  in  a 
random  fashion.  There  was  little  or  no  common  thread  to  what  was 
done. 

Despite  the  accuracy  of  its  facts,  the  Stanford  report  was  wrong  in 
its  conclusion  that  the  Commission  must  assume  control  of  land  mobile. 
The  implication  was  that  only  the  Commission  possessed  the  ne 
sary  resources  and  talent  to  manage  the  spectrum  efficiently.  From  the 
record  of  the  proceedings,  it  does  not  appear  that  any  serious  consider- 
ation was  given  to  reforming  or  revising  the  procedures  of  the  private 
sector,  or  that  there  was  any  hesitation  expressed  at  the  size  of  the  task 
assumed.45 

A  stream  of  troubles  flowed  from  the  false  premise  that  the  FCC 
should  be  the  sole  guardian  of  spectrum  management.  On  the  eve  of 
its  most  ambitious  land  mobile  initiative,  where  the  success  of  inter- 
service  sharing  would  depend  on  the  compatibility  of  users,  the  Com- 
mission eliminated  the  only  experts  in  operating  characteristics,  the 
coordinators.  With  tunnel  vision,  the  agency  saw  spectrum  manage- 
ment as  a  control  over  the  design  details  of  individual  radio  systems,  a 
task  previously  performed  exclusively  by  the  vendors.  The  result  was 
strident  opposition  from  a  constituency  that  should  have  been  support- 
ing maximal  utilization  of  spectrum.  These  initial  responses,  unfor- 
tunately, appear  to  have  cut  off  the  Commission  from  its  natural 
partners.  The  result  was  the  development  of  programs  that  did  not 
evolve  from  an  understanding  of  the  marketplace. 

Along  with  complete  control  of  the  program,  the  Commission  also 
assumed  its  total  cost.  This  aroused  dissatisfaction  with  the  program 
from  those  in  the  agency  who  resented  this  use  of  resources  that 
might  be  put  to  better  service. 

A  final  loss  was  the  weakening  of  the  scientific  aspects  of  the  pro- 
gram because  of  the  controversies  that  ultimately  developed.  Under 
normal  circumstances,  the  industry's  questions  about  the  data  col- 

45  Vols.  I-V  FCC  Docket  No.  19150  (Feb.  3.  1971). 
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lected  by  the  Commission  could  have  been  answered  with  technically 
sound  facts.  But  because  of  the  industry's  suspicion,  the  results  of  the 
Commission's  efforts  were  no  longer  credible.  In  short,  the  Commis- 
sion's preemption  was  unsuccessful ;  the  controversy,  prolonged. 

It  is  unquestionable  that  the  Commission  acted  in  good  faith.  It  is 
equally  certain  that  the  coordinators  and  vendors  had  interests  to  pro- 
tect that  were  narrower  than  the  public  interest  which  the  FCC  is 
to  represent.  The  thesis  here  is  not  that  the  specialized  interest 
groups  would  have  been  able,  unaided,  to  arrange  more  effective  use 
of  the  spectrum.  The  issue  is  how  the  Commission's  responsibility 
should  have  been  exercised. 

4-.  A  new\  approach 

In  June,  1976,  after  months  of  study,  the  Commission  chose  an- 
other course.46  From  today's  vantage,  8  years  after  SRI's  work,  the 
recommendations  of  the  Commission's  Office  of  Plans  and  Policy  seem 
obvious.  The  intent  is  to  correct  the  relationship  between  the  Commis- 
sion and  the  private  sector.  The  Commission  will  withdraw  from  ad 
hoc  involvement  in  radio  systems  but  pursue  its  broad  survey  of  the 
performance  of  the  land  mobile  community.  All  of  the  Commission 
instruments  will  be  retained  but  modified  to  meet  the  new  purpose. 
The  Commission  may  regain  the  confidence  of  the  land  mobile  users 
by  recognizing  the  roles  of  the  coordinators  and  the  vendors.  The  goal 
of  maximum  utilization  of  frequencies  remains  the  Commission  ob- 
jective, but  the  process  lias  been  altered  to  enlist  all  forces  that  must 
synthesize  their  efforts  to  achieve  channel  sharing. 

There  is  no  guarantee  that  the  Commission  can  reach  this  goal.  Nor 
is  there  a  guarantee  that  the  vendors  and  coordinators  will  respond 
affirmatively  and  constructively.  It  does  seem  certain  that  the  coopera- 
tive effort  is  worthwhile  and  that  the  outcome  will  be  pertinent  to  the 
current  debate  over  the  scope  of  regulation. 

E.  REGULATORY  AND  ECONOMIC  ISSUES  IN  INTERNATIONAL 
COMMUNICATIONS 

International  communications  services  consist  of  common  carriers, 
companies  which  provide  communications  facilities  to  all  cus- 
tomers. The  customer  may  be  an  individual,  a  news  agency,  or  a  tele- 
vision network.  Currently  there  are  four  major  common  carriers:  The 
American  Telephone  and  Telegraph  Company  (AT&T),  also  known 
as  the  Bell  System,  Western  Union  International,  Radio  Corporation 
of  America  Global  Communications  (RCA  Globcom),  and  Interna- 
tional Telephone  and  Telegraph  Company  (ITT).  Of  these  four, 
AT&T  handles  exclusively  all  telephone  and  television  communica- 
tions to  foreign  points.  The  other  three  carriers  are  "record  carriers", 
regulatory  parlance  for  telegraph  carriers.  With  few  exceptions,  ITT, 
Westen  Union,  and  RCA  confine  themselves  to  sending  and  receiving 
telegraph  messages.  As  it  does  domestically,  AT&T  controls  most  of 
the  international  telecommunications  market  and  owns  most  of  its 
assets. 


46  "The  Future  of  Land  Mobile  Radio,"  a  report  of  the  Spectrum  Management  Coordina- 
nation  Committee,  FCC,  June  25,  1976. 


Before  1956,  telegraph  communication  was  the  dominant  electro- 
tiagnetic  channel  between  the  United  States  and  overseas.  In  that 
Ear,  A.T&T  Laid  the  tirsl    telephone  cable  across  the  Atlantic.  Since 

then,  A.T&T  has  constructed  several  cables  in  collaboration  with  for- 
eiirn  government  agencies.  By  the  beginning  of  1965,  there  were  240 
telephone,  or  voice-grade,  circuits  across  the  Atlantic.  The  cables, 

called  TAT-1,  TAT-2  and  TAT-3,  cost  *m,000,000.  A  fourth  cable, 
TAT— b  whose  capacity  is  L38  circuits,  cost   $46,000,000,  and  began 

operation  in  1965.  The  newest  cable,  TAT-6,  has  1,000  circuits. 
Whereas  in  10(13  fewer  than  s  million  overseas  phone  call-  were  placed, 
207  million  calls  were  placed  to  Europe  alone  in  1974. 

Contrary  to  its  predecessors,  TAT-1  faced  competition  from  an 
unexpected  source:  Early  Bird,  the  first  communications  satellite, 
put  into  service  almost  simultaneously  with  TAT-4.  The  use  of  satel- 
lites for  communication  revolutionized  the  technology  virtually  over- 
night. Early  Bird  multiplied  the  number  of  channels  and  altered  the 
structure  of  the  industry.  Satellite  communication  was  to  be  the  first 
of  the  dividends  paid  from  the  taxpayer's  investment  beyond  the 
stratosphere.  This  growth  added  to  the  burden  of  the  FCC,  already 
straining  to  keep  pace.17 

1.  The  Covimu)h'<'ations  Satellite  Act,  1962 

The  Communications  Satellite  Act,48  introduced  in  Congress  in  10G2, 
was  sharply  debated  in  the  Senate.  To  end  a  filibuster,  the  Senate 
voted  cloture,  63-27,  for  the  first  time  since  1927.  Liberal  Senators 
claimed  that  the  bill  would  be  "the  biggest  giveaway  in  the  history 
of  the  United  States."  Senator  Wayne  Morse  of  Oregon  called  it  ;,a 
monopolistic  giveaway  to  AT&T."  Specifically,  the  minority  filibus- 
tered the  bill  because  it  believed  that  the  taxpayer  would  be  giving 
a  private  company.  AT&T,  a  monopoly  on  technology  which  had 
been  developed  at  taxpayers'  expense  and  which  should  therefore  be 
owned  by  the  government  for  the  taxpayers'  benefit.  They  argued  that 
AT&T  was  not  to  be  entrusted  with  a  medium  so  valuable  to  the 
public  interest ;  that  the  bill  would  strengthen  the  AT&T  monopoly  on 
telephone  communications.  These  Senators  believed  also  that  the  FCC 
was  incapable  of  regulating  common  carriers  and  would  be  ineffectual 
in  regulating  the  Communications  Satellite  Corporation  (Comsat). 
the  corporation  proposed  by  the  Congress  under  the  Act  to  operate, 
in  conjunction  with  foreign  governments,  the  international  communi- 
cations satellite  system. 

Nevertheless,  the  bill  passed  on  August  17.  1002.  Its  supporters 
claimed  that  delay  would  impair  the  effort  to  maintain  the  edge  in 
competition  with  the  Soviet  Union  in  outer  space. 

One  objective  of  the  Comsat  Act  was  to  set  up  a  iilobal  communi- 
cations network.  Comsat  was  created  at  a  time  when  global  com- 
petition was  viewed  as  bilateral:  the  Communists  versus  the  Free 
World.  The  first  two  paragraphs  of  the  Act  stated  that  Comsat,  the 
corporation  that  would  own  30  percent  of  TXTEL^AT.  the  interna- 
tional telecommunications  satellite  consortium,  was  intended  to 
provide  communication  to  "less-developed"  countries  in  order  to  fur- 


47  Michael  Kinsley.   "Outer  Space  and  Tnnor  Sanctums."  John  Wiley  &  S<>n--\   New  York. 
T97fi  :  and  FOC.  Common  Carriers  Statistics,  published  annnallv. 
«  Public  Law  7:vr>24. 
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ther  world  peace  and  understanding.  It  was  assumed  also  that  INTEL- 
SAT would  help  the  United  States  to  counter  Communist  propaganda. 

The  Comsat  Act  also  created  a  new  type  of  corporation.  Comsat 
was  authorized  to  issue  shares  of  stock  like  a  private  corporation,  yet 
it  was  to  work  closely  with  the  government  and  share  in  government 
technology  and  expertise.  Its  board  of  directors  was  to  have  both 
public  and  private  representation.  Since  Comsat's  creation.  AMTRAK 
and  the  United  States  Postal  Service  (USPS)  have  been  modeled 
along  similar  lines.49 

Comsat's  quasi-governmental  status  tended  to  make  it  more  power- 
ful in  the  eyes  of  its  critics  who  warned  that  it  would  be  immune  to 
the  antitrust  laws  because  of  its  semi-private,  semi-public  role.  They 
warned  that  Comsat  would  be  controlled  by  AT&T,  which  could  pur- 
chase up  to  50  percent  of  the  stock,  and  would  enjov  the  prestige  and 
backing  of  the  U.S.  Government.50  (For  a  time,  AT&T  held  29  per- 
cent but  now  holds  no  shares.) 

The  authors  of  the  bill  attempted  to  guard  against  monopoly  by 
stipulating  that: 

All  authorized  users  should  hare  non-discriminatory  access  to  the  system. 

Maximum  competition  be  maintained  in  the  provision  of  equipment  and  serv- 
ices utilized  by  the  system. 

The  FCC  "maintain  and  strengthen  competition  in  the  provision  of  communi- 
cation services  to  the  public." 

The  FCC  ensure  that  Comsat  conform  to  the  antitrust  laws :  and 

The  FCC  ensure  that  any  economics  realized  by  satellite  operation  be  reflected 
in  the  rates  it  charges.61 

2.  A.T.  &  T.  and  Comsat 

Thus  the  Communications  Satellite  Corporation  was  born  in  con- 
troversy that  continues  to  this  day.  One  of  the  chief  critics  of  the 
FCC,  the  common  carriers  (especially  AT&T),  and  Comsat  itself, 
is  Michael  Kinsley,  the  author  of  "Outer  Space  and  Inner  Sanctums." 
a  history  of  the  FCC's  regulation  of  the  United  States  international 
common  carriers  since  the  introduction  of  satellite  technology  in  the 
early  1960s. 

Kinsley  charges  that  decisions  by  the  FCC  then  committed  Comsat 
to  be  an  affiliate  of  AT&T  rather  than  an  independent  competing 
company. 

The  first  of  these  decisions  arose  out  of  a  proceeding  to  determine 
who  should  own  satellite  earth  stations.  The  earth  station  transmits 
message  traffic  to  the  satellite.  The  satellite  receives  the  traffic  and 
redirects  it  to  another  earth  station,  which  relays  the  signals  toward 
the  terminus.  Many  believe  Comsat  should  own  earth  stations  in  order 
to  provide  competition  for  AT&T?s  ground  network  of  telephone  lines 
and  microwave  stations. 

With  all  the  earth  stations.  Comsat  would  have  a  fully  integrated 
network  which  could  serve  customers  in  the  United  States,  such  as 
General  Telephone  or  Continental  Telephone,  now  obliged  to  use 
AT&T's  network.  GTE  and  Continental  telephone  systems  are  islands 


"Amtrak,  45  U.S.C.  §  701  et  seq.    (1974)  :  CSPS.  39  U.S.C.  §  1  et  8eq.   (1970). 

50  These  comments  were  voiced  by  a  minority  of  Senators  durine  debate  on  the  act. 
Senator  Wayne  Morse  (D-Orecon)  was  the  principal  opponent  to  H.R.  11040  in  both  the 
Senate  Fore  icrn  Relations  Committee  (see  Hearings  before  the  Committee  on  Foreign  Pe- 
lations,  U.S.  Senate.  87th  Cong.,  2d  Bess..  H.R.  11040.  August  3.  6,  7.  8.  and  9.  1962) 
and  the  Senate  floor.  The  Kennedy  administration  supported  H.R.  11040,  Including  private 
ownership  of  Comsat. 

n  Paraphrased  from  the  Comsat  Act.  Public  Law  73-024. 
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in  a  Bea  of  A.T&T communications  gear.  A  GTE  customer  m  Sara 
for  example,  wishing  to  call  another  GTE  telephone  in  Wesl  Los 
Angeles,  must  be  routed  through  thousands  of  miles  of  AT&T  terri- 
tory. A  satellite  would  give  GTE  its  own  channel. 

If  Comsat  were  permitted  to  offer  its  channels  in  direct  competition 
to  AT&T,  the  true  eost  of  satellite  versus  cable  transmission  could  be 
compared.  Kinsley  claims  thai  satellite  communication  is  far  cheaper 
than  AT&T's  system.83  If  "the  carriers."  principally  AT&T,  were  per- 
mitted to  own  50  percent  of  the  stations,  he  alleged  Comsat  would 
become  a  vertical  affiliate  of  AT&T,  dependent  upon  it  for  most  of 
its  business. 

In  September,  19C>4,  Comsat  and  a  consortium  of  the  common 
carriers  (except  for  Western  Union  International)  filed  with  the  Com- 
mission respective  claims  for  the  exclusive  operation  of  the  earth  sta- 
tions. Both  parties  said  that  they  needed  to  have  exclusive  control 
for  "technical  reasons."  AT&T  said  that  "if  the  proposed  application 
(for  Comsat  to  operate  a  second  earth  station  in  Etam.  West  Vir- 
ginia) is  granted  on  the  basis  of  the  technical  characteristics  [cited  in 
Comsat's  filing]  there  exists  a  serious  hazard  that  the  proposed  facili- 
ties will  interfere  with  existing  domestic  terrestrial  communica- 
tions .  .  ."  Comsat  then  renounced  its  position  that  it  should  own 
the  earth  stations  in  favor  of  a  compromise  which  gave  to  the  carriers 
more  than  even  their  most  ardent  supporters  among  the  FCC  com- 
missioners had  advocated:  in  late  1966,  it  was  agreed  that  Comsat 
and  the  consortium  of  carriers  should  share  control  of  earth  stations 
in  the  United  States,  each  owning  50  percent  of  them.53 

By  December  8.  1966,  Comsat  had  trimmed  its  control  by  agreeing 
to  grant  the  carriers  ownership  of  half  of  the  ground  facilities  and 
earth  stations.  AT&T's  complaints  that  the  stations  would  interfere 
with  terrestrial  communications  facilities  vanished  when  the  50-50 
agreement  was  reached. 

But  the  earth  station  decision  was  not  the  only  one  to  limit  the  in- 
dependence and  competitiveness  of  Comsat.  The  FCC  is-ued  a  series 
of  "Authorized  User'*  decisions,  which  have  caused  satellite  economies 
to  go  unrecognized.  The  question  in  this  skirmish  was,  "To  whom 
should  Comsat  be  permitted  to  sell  its  facilities? 

"It  is  the  intent  of  Congress  that  all  authorized  u^ers  shall  have 
non-discriminatory  access  to  the  system  .  .  ." 54  The  debate  centered 
over  who  should  he  an  authorized  user.  Comsat  supported  the  posi- 
tion, consonant  with  its  theoretical  role  as  a  competitor  to  the  other 
carriers,  that  it  should  be  allowed  to  sell  to  anyone  it  pleased  :  television 
networks,  private  corporations,  and  even  individual  users. 

The  carriers  said  that  they  alone  should  be  allowed  to  purchase 
Comsat  circuits.  They  held  that  Comsat  should  be  a  "carriers'  earrier". 
that  is.  Comsat  should  act  as  a  wholesaler,  selling  circuits  only  to  re- 
tail carriers. 

The  Commission  ruled  in  June.  1000. 35  that  Comsat  could  provide 
services  only  to  other  carriers,  exeept  in  "unique  or  exceptional  circum- 
stances." It  based  this  decision  on  the  argument  that  otherwise  Comsat 


62  Kinslni.  note  47.  i>»vra. 

63  0  FCC  2d  183  noon). 

t*^om:nnni"ation«!  Satellite  Act.  47  U.S.C.  5  702(c)  (1002). 
BFCC  2d  12  (1966). 
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would  be  "cream  skimming";  Comsat  would  take  over  the  profitable 
business  and  leave  the  other  carriers  unable  to  subsidize  unprofitable 
business  with  the  profitable.  This  argument  could  be  advanced  only  if 
it  were  true  that  satellite  communications  were  cheaper  than  cable; 
yet  at  the  time  the  carriers  were  claiming  that  their  own  cables  were 
more  efficient  for  overseas  communications. 

The  Commission  discarded  the  cream-skimming  argument  in  1969 
in  a  case  involving  Microwave  Communications  Incorporated,  which 
proposed  to  create  a  microwave  network  separate  from  AT&T's  as 
a  service  to  larger  users.  The  Commission,  in  approving  MCI's  appli- 
cation, pointed  out  that  MCI  should  have  an  opportunity  "to  demon- 
strate that  its  proposed  minimum  facilities  will  bring  to  its  subscribers 
the  substantial  benefits  which  it  predicts.56 

3.  Satellite  versus  cable 

Who  should  control  the  satellite  earth  stations?  Who  should  be  au- 
thorized to  use  Comsat's  facilities?  These  would  be  academic  questions 
were  it  not  for  the  possibility  that  satellite  communication  may  become 
far  less  costly  than  cable  or  microwave  network  transmission.  This  is 
one  of  the  most  keenly  debated  issues  affecting  Comsat.  The  private 
carriers  staunchly  maintain  that  cable  is  a  cheaper  mode  of  transmis- 
sion than  satellite.  Comsat  differs.  Accounting  methods,  subsidies,  and 
external  costs  and  benefits  are  factors  in  this  debate.  Although  cable 
carriers  have  been  charging  less  per  circuit  than  Comsat,  Comsat  has 
yet  to  take  full  advantage  of  its  economies  of  scale.57  The  parity  policy 
approved  by  the  Commission  provides  that  half  of  all  overseas  com- 
munications go  by  satellite  and  half  by  cable :  this  policy  prevents 
Comsat  from  using  its  circuits  to  capacity.  The  cost  of  using  addi- 
tional circuits  is  almost  nil  for  either  mode.  A  single  satellite,  INTEL- 
SAT IV,  has  more  circuit  capacity  than  all  overseas  cables  currently 
in  operation.  A  fair  comparison  between  the  two  modes  would  be  based 
on  what  they  charge  per  circuit  given  an  opportunity  to  bid  for  all  the 
business  they  can  get.  The  Commission  did  not  compare  costs  when  it 
ratified  the  parity  policy. 

Questions  that  arise  in  this  debate  are :  Why  do  carriers  encourage 
use  of  cables?  If  satellites  are  more  economical,  don't  the  carriers  suf- 
fer from  using  cables?  Doesn't  insistence  on  the  parity  rule  imply  that 
satellites  are  less  costly?  The  answers  lie  partly  in  the  concept  of  the 
rate  base  and  partly  in  the  doctrine  that  a  family  of  facilities  is  essen- 
tial to  reliable  and  complete  service. 

b.  The  rate  base  issue 

AT&T  and  all  common  carriers  derive  their  income  from  the  rate  of 
return  they  are  allowed  to  receive  on  their  rate  base.  The  rate  base  is 


m  When  this  point  was  arsrued  in  1900.  AT&T  had  three  directors  on  the  hoard  of 
Comsat  and  owned  29  percent  of  its  stock.  In  1975.  the  corporation  sold  out  its  holdings, 
having  concluded  that  the  relationship  with  Comsat  should  be  severed.  The  AT&T  view 
also  is  that  a  complete  communications  service  demands  use  of  a  family  of  facilities, 
o.z.  satellite,  cable,  and  microwave,  each  hotter  suited  to  certain  functions  for  economical 
or  technical  reasons  than  the  other. 

C7  Economies  of  scale  are  the  gains  in  production  and/or  the  reductions  in  costs  resulting 
from  an  increase  in  the  size  of  plant,  firm,  or  industry.  Economies  of  scale  often  result  In 
a  reduction  in  the  number  of  firms  in  a  given  industry.  Generally  speaking,  in  telecom- 
munications the  most  economic  scale  of  production  is  large  because  of  the  vast  amounts 
of  capital  needed.  Consequently  the  firms  tend  to  be  few  and  large,  and  entry  is  relatively 
difficult.  Economists  refer  to  this  type  of  situation  as  "oligopolistic  competition."  but  the 
firms  in  telecommunications,  because  of  their  size,  can  increase  their  output  or  production 
with  relatively  little  additional  cost. 
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the  total  value  of  all  the  capital  equipment  and  oilier  authorized  cate- 
gories of  property  they  own.  If  a  company's  capital  and  other  assets 
included  in  the  rate  base  are  valued  at  si  billion,  and  its  permitted 
rate  of  return  is  7.9*  \ .  it  will  be  allowed  fco  se(  it.-  rates  so  that  it  brings 

in  a  return  of  $79,000,000  per  annum.  This  return  is  usually  used  for 
further  capital  investment,  for  paying  dividends  to  stockholders,  or  for 
paying  bonus 

A  company  may  set  rates  for  its  services  and  receive  a  specified  rate 
of  return  only  when  it  has  substantial  market  power  or  is  a  monopoly. 

If  a  company  dominates  the  market,  government  regulation  is  in- 
troduced to  protect  the  public  from  abuses  of  the  company's  economic 
power.  Since  AT&T  dominates  the  telecommunications  channels,  it  is 
regulated  along  with  other  carriers  by  the  Federal  Communications 
Commission  as  well  as  by  State  authorities.  The  Commission's  duty  is 
to  see  that  AT&T  profits  are  "reasonable"  and  operations  are  ••con- 
sistent with  Federal  antitrust  laws."  r>8 

It  is  evident  that,  in  the  present  state  of  technology,  a  normal  com- 
petitive market  for  telephone  service  could  cause  problems  for  con- 
sumers seeking  to  call  parties  served  by  a  different  company.  Some  can 
still  remember  the  annoyance  experienced  from  early  local  competition 
between  two  or  more  rival  telephone  companies.  As  the  successful 
competitor  in  this  rivalry,  with  approval  of  regulatory  commissions, 
AT&T  came  to  own  5  out  of  6  telephones  in  the  United  States  and  al- 
ines! all  long-distance  land  lines,  not  to  mention  most  of  the  terrestrial 
equipment  for  both  domestic  and  international  communicat  ions.  ( )t  her 
telephone  companies  today  are  natural  monopolies  for  discrete  towns 
or  regions.  By  law.  Comsat  has  a  monopoly  on  overseas  communicat  ion 
by  satellite  :  it  owns  all  satellites  for  overseas  service  and  controls  access 
to  their  circuits.  1  f  private  carriers  wish  to  use  these  circuits,  their  uses 
of  satellites  are  limited  by  the  parity  policy:  half  the  messages  must 
go  by  cable,  owned  mainly  by  AT&T. 

In  the  science  of  regulatory  economics,  a  model  known  as  the  A  verch- 
Johnson  effect 59  demonstrates  that  companies  which  earn  their  profits 
as  a  percentage  of  their  capital  investment  may  invest  excessively 
in  capital  facilities,  even  if  the  facilities  are  less  efficient  and 
hence  more  expensive,  because,  whatever  they  invest,  they  still  can 
expect  to  earn  more  money  from  their  total  operations,  provided  they 
do  not  exhaust  the  market  for  their  services. 

Cables  are  part  of  the  rate  base,  whether  or  not  that  is  the  reason 
AT&T  favors  their  use.  Each  time  AT&T  constructs  a  $200  million 
cable,  this  amount  is  added  to  its  rate  base  for  the  cable's  first  vear  of 


^Communications   Art   of    lf).°.4.    §  1.    §314.   47   U.S.C.    s  702(c). 

■'"  Alfred  E.  Knhn.  of  Cornell  University  defended  the  \verch-.lohnson  effect  in  "The  Eco- 
nomics of  Regulation  Principles  and  Institutions"  Vol.  U.  p.  49  (1971 )  :  "The  A-.T-W  effect  : 
As  we  have  already  pointed  out.  the  combination  of  incompletely  exploited  monopoly  power 
and  ;i  r;ite  of  return  in  excess  of  the  marginal  cost  of  capital,  both  of  which  regulation  is 
likely  to  entail,  also  involves  certain  dancrers.  The  very  Incentives  to  expansion  of  Invest- 
ment and  output  to  which  they  civo  rise  may  instead  be  recorded  as  distortions,  tending  to 
produce  inefficient  results.  As  Avereh.  Johnson,  and  Wellisz,  anion?  others,  have  pointed 
out.  this  combination  of  circumstances  may  induce  public  utilitv  companies  to  make 
Investments  the  social  benefits  of  which  fall  short  of  their  social  costs,  because  (1}  such 
Investments  will  expand  the  rate  base  on  which  the  companies  are  entitled  to  n  rnte  of 
return  in  excess  of  the  cost  of  capital  and  (2)  to  the  extent  that  the  net  revenues 
di^ect'y  generated  by  such  incremental  investments  fall  short  of  yielding  the  allowed 
rate  of  return,  they  can  recoup  the  revenue  of  deficiencies  by  raising  their  rates  in 
markets  in  which  they  have  hitherto  been  prevented  from  prioiner  at  profit-m.nximizin:; 
levels.  These  considerations  could  induce  them  (11  to  ndopt  an  excessively  capital-intensive 
technology  and  (2)  to  take  on  additional  business,  if  necessary,  at  unremnnerative  rates." 
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operation.  The  cable  will  continue  to  count  in  the  rate  base  on  a  declin- 
ing scale  until  it  is  fully  depreciated  in  24  years.  As  a  monopoly,  AT&T 
has  good  reason  to  assume  that,  whatever  amount  of  money  it  invests 
in  cables,  its  total  income  will  assure  a  high  rate  of  return  on  its  total 
investment.  But  AT&T  has  learned  also  that  by  reducing  rates  for  long 
distance  at  slow  times  it  has  increased  earnings.  So  it  is  not  entirely 
dependent  on  the  rate  base  for  its  profits.  When  times  are  bad,  more- 
over, AT&T  revenues  could  fall  so  low  that  it  could  not  possibly  earn  a 
profit. 

It  may  be  that  the  carriers  had  a  strong  interest  in  limiting  the  com- 
petitive power  of  Comsat  as  much  as  possible,  via  the  earth  station  and 
authorized  users  decisions,  because  they  wanted  to  keep  their  volume 
and  earnings  high. 

Were  Comsat  able  to  compete  with  AT&T  and  the  other  carriers,  the 
relative  advantages  of  satellite  service  would  be  discernible. 

Xot  revenues  but  the  rate  base  factor  may  explain  why  the  carriers 
have  advocated  construction  of  still  more  cables.  Although  intangibles 
such  as  "diversity  and  reliability"  are  the  basis  of  AT&T's  insistence 
that  cable  and  satellite  traffic  be  split  evenly,  this  50-50  ratio  has  left 
thousands  of  satellite  circuits  idle.  The  result  is  that  satellite  per- 
circuit  operating  costs  at  present  traffic  levels  are  higher  than  those 
for  cables.  The  carriers'  claim  that  cables  are  cheaper  is  validated 
mainly  by  FCC's  refusal  to  let  Comsat  operate  at  full  capacity. 

The  Act  does  not  give  definitive  guidance  on  this  issue. 

["The  FCC  shall]  *  *  *  grant  appropriate  authorizations  for  the  construction 
and  operation  of  each  satellite  terminal  station,  either  to  the  corporation  or  to 
one  or  more  authorized  carriers  or  to  the  corporation  and  one  or  more  such  car- 
riers jointly,  as  will  best  serve  the  public  interest,  convenience  and  necessity.  In 
determining  the  public  interest,  convenience  and  necessity  the  Commission  shall 
authorize  the  construction  and  operation  of  such  stations  by  communications 
common  carriers  or  the  corporation,  without  preference  to  either. 

5.  Regulatory  options 

The  current  interrelationship  of  Comsat  and  the  other  carriers,  as 
overseen  by  the  Commission,  is  not  as  clear  as  it  should  be. 

There  appear  to  be  two  useful  options  in  the  current  regulatory 
framework :  either  the  government  can  take  over  Comsat  and  run  it 
much  as  it  now  runs  the  Tennessee  Valley  Authority;  or  the  govern- 
ment can  maintain  the  status  quo  and  improve  regulation  by  having 
Comsat  conform  to  the  policies  of  the  Communications  Satellite  Act 
of  1902.  Both  options  presuppose  strong  regulation  by  the  FCC.  To 
date,  the  Commission  has  proved  itself  unwilling  or  unable  to  combat 
the  power  of  the  private  carriers  on  behalf  of  competition  and  divers- 
ity. Would  a  government  satellite  agency  compete  more  successfully 
with  private  carriers? 

Future  evaluation  of  the  performance  of  the  Commission  will  de- 
pend in  part  on  its  ability  to  address  these  questions. 

F.    THE    REGULATION    OF    A.T.    «fe    T.    AND    THE    TELEPHONE    INDUSTRY 

Writing  in  the  March,  1013,  issue  of  Atlantic  Monthly,  American 
Telephone  and  Telegraph  Company  President  Theodore  Vail  held 
that  "[t]he  vicious  acts  associated  with  aggressive  competition  are 
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Responsible  for  much,  if  not  all.  of  1 1  •  pi  esenl  antagonism  in  the  pub- 
lic mind  to  business,  particularly  to  large  business 

Public  mistrust  01  big  business  in  general  and  the  Bell  System 
( AT&T  )  in  part  icular,  combined  with  I  bis  corporate  approval  of  reg- 
ulation.  resulted  in  a  general  extension  of  regulation  over  telephone 
utilities  by  State  ami  Federal  Governments.  From  1910  until  L934, 
Federal  regulation,  as  exercised  by  the  [nterstate  Commerce  Commis- 
could  l>e  called  somnambulant.  The  most  dramatic  ICC  action 
was  to  adopt  a  Uniform  System  of  Accounts  to  he  used  hy  telephone 
companies,  based  OH  AT&T's  internal  accounting  system. 

With  the  Communications  Act  of  1934,  the  ECU's  regulatory  au- 
thority over  communications  transferred  to  the  Federal  Communica- 
tions Commission.  The  history  of  telephone  regulation  by  the  FCC 
may  be  divided  into  two  periods;  the  first,  a  time  of  negotiated  rate 
reductions,  ran  until  the  decision  in  1959  to  permit  competing  private 
microwave  carriers:  the  second,  with  an  emphasis  on  competition  and 
adjudication,  comes  to  the  present. 

H-1959 :  X conflated  rate  reductions 

Technological  improvements  and  economies  of  scale  dramatically 
reduced  the  costs  of  long  distance  telephone  communication  in  this 
period.  As  a  result,  the  FCC  was  able  to  negotiate  a  continuing  series 
of  rate  reductions  for  interstate  calls.  The  process  was  informal.  Tic 
Commission  would  take  notice  that  the  reported  earnings  of  AT&T 
long  lines  had  crept  to  a  high  level.  This  was  an  imprecise  way  to  de- 
termine the  return  on  AT&T's  interstate  business  since  the  operating 
companies  which  served  large  State  areas  also  provided  interstate 
services.  Apparently,  the  FCC  simply  assumed  that  if  earnings  were 
pigh  in  ATVbT's  long  lines,  then  they  were  similarly  high  on  the  inter- 
state lines  of  the  operating  companies.  Unfortunately,  as  the  Commis- 
sion had  elected  to  adopt  the  accounting  system  which  had  been  em- 
ployed by  the  ICC,  data  were  not  available  in  usable  form  to  permit 
a  precise  estimate  of  AT&T's  return  on  interstate  investment.  The 
Commission  also  assumed  correctly  that  AT&T  would  increase  both 
service  and  profits  by  reducing  rates  in  slow  times. 

Following  negotiations,  a  rate  reduction  would  be  announced  by 
the  Commission,  then  AT&T  would  file  new  tariffs  reflecting  the 
agreements.61 

The  process  of  regulation  was  simple  and  uncontroversial,  proceed- 
ing as  it  did  out  of  the  public  eye  and  without  the  contentiousness  of 
al  rate  proceeding-.  Of  course,  the  regulatory  agency's  responsi- 
bility to  ensure  that  rates  are  just  and  reasonable  requires  not  only  that 
the  revenues  of  the  company  are  sufficient  to  compensate  for  the  use 
of  its  facilities  but  also  that  the  rate  base — i.e.  the  cost  of  plant  and 
equipment — is  not  excessive.  This  is  reflected  in  Section  214  of  the 
Communications  Act  which  requires  FCC  approval  of  new  interstate 
lines  or  extensions  of  existing  lines  in  advance  of  their  construction. 
As  executed  by  the  Commission,  this  requirement  might  appear  to 


;l.   "Public  Utilities  and  Public  Policy."  Atlantic  Monthlv.  n.  309    (March,   1913). 

the  1946  Annual  Tf rt  nt  the  FCC  to  the  Congress.  By  this 

ated  rate  reductions  had  exceeded  ?100  million. 
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have  been  a  formality  of  putting  a  public  stamp  of  approval  on  pri- 
vately  determined  construction  plans.62 

This  state  of  affairs  was  disturbed  by  a  conflict  between  State  and 
Federal  jurisdictions.  Section  214  of  the  Communications  Act  grants 
the  FCC  regulatory  control  over  telephone  lines  used  for  interstate 
purposes.  But,  in  order  to  complete  a  long  distance  call,  a  caller  uses 
a  local  loop  (the  wire  running  from  the  customer's  premises  to  the 
central  office)  and  an  interstate  long  distance  line.  In  order  to  deter- 
mine interstate  and  intrastate  revenue  requirements,  it  is  necessary 
to  arrive  at  some  agreed  upon  separation  of  the  complete  telephone  sys- 
tem's local  and  interstate  costs.  Historically,  board-to-board  separa- 
tions were  employed,  i.e.,  the  interstate  rate  base  was  deemed  to  con- 
sist only  of  the  long  distance  wires  and  associated  expenses  running 
between  local  exchanges.  No  part  of  local  exchange  costs  was  allocated 
to  the  interstate  rate  base.  Hence  the  regulatory  program  was  con- 
sistent :  the  FCC  had  authority  to  authorize  construction  of  interstate 
lines  and  responsibility  for  the  revenue  requirements  the}7  generated. 

In  a  landmark  case  decided  even  before  the  adoption  of  the  Com- 
munications Act  of  1934,  however,  the  Supreme  Court  ruled  that  the 
interstate  rate  base  must  include  some  portion  of  local  exchange  costs.63 
In  most  jurisdictions,  this  requirement  was  met  by  transferring  from 
the  intrastate  to  the  interstate  jurisdiction  a  portion  of  both  the  costs 
and  revenues  of  local  telephone  service,  so  that  the  effect  was  to  nullify 
the  Court's  decision.  For  AT&T,  this  transfer  was  simply  an  account- 
ing change  without  an  operational  effect. 

The  Court's  decision  was  the  source  of  decades  of  regulatory  con- 
flict and  dispute.  State  regulators  are  elected  officials  whose  perform- 
ance the  voters  are  likely  to  compare  with  Federal  performance. 
Interstate  rates  were  declining  as  a  result  of  a  series  of  negotiations 
between  AT&T  and  the  Federal  Communications  Commission,  while 
rates  for  local  telephone  and  intrastate  toll  service  were  either  stag- 
nant or  increasing.  This  disparity  looked  bad  for  the  State  officials. 

In  this  context,  State  officials  sought  a  shift  of  assets  used  in  calcu- 
lating the  rate  base  to  the  interstate  jurisdiction.  Accountants  could 
transfer  a  portion  of  the  costs  previously  part  of  the  rate  base  for 
intrastate  revenues  to  the  interstate  regulators.64 

This  conflict  diverted  attention  from  basic  issues  important  to 
telephone  users  as  a  whole  by  causing  State  regulators  to  argue  that 
asset  shifts,  rather  than  aggressive  regulation,  are  the  vehicle  for  en- 
suring reasonable  local  telephone  rates.  They  have  done  this  by  re- 
peatedly proposing  to  the  Commission  (in  lieu  of  interstate  rate  re- 
ductions) that  new  separations  procedures,  each  more,  arbitrary  than 
the  preceding,  be  employed  to  shift  parts  of  the  rate  base  from  intra- 
state to  interstate  jurisdiction.  Eventually,  outside  support  for  this 
position  led  the  Commission  to  acquiesce  in  the  proposed  separations. 

62  Though  the  Commission  is  reouired  to  ensure  that  new  oonstructon  plans  werp  in 
the  public  interest,  it  lacked  the  staff  or  commitment  to  encracre  in  effective  review  of  these 
plnns.  47  F.S.C.   §  214  (a). 

«s  Smith  v.  Illinois  Bell  Tel'1  hone  r*.,  282  H.R.  133  il03fU. 

64  It  should  be  emphasized  that  this  exposition  is  in  no  way  intended  as  an  argument 
that  interstate  telephone  users  should  not  boar  any  portion  of  the  costs  of  local  telephone 
equipment  which  make  interstate  communication  possible.  It  is  simplv  intended  to  indl- 
cnte  tbe  result  of  the  Court's  derision  in  Smith  v.  TWvois  Bell.  2S2  T'.S.  123  (103Cn. 
has  been  to  build  into  the  system  of  Federal/ State  regulation  of  telephone  rates  a  never- 
endincr  jurisdictional  conflict  which  ha  sseverely  hampered  the  effectiveness  of  regulation  on 
both  levels. 
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The  Commission  during  this  period  tended  to  stand  by  while 
the  State  regulators  and  the  telephone  companies  negotiated  sepa- 
ration changes.63  The  Commission  did  initiate  a  formal  proceed- 
ing on  separations  in  the  early  1940*8,  but  no  action  was  taken  until 
1967  when  the  Commission  toot  its  first  officio]  action  on  separat  ion-:  - 

In  summary,  the  period  L934-1959  was  characterized  by  an  informal 
and  extremely  Limited  regulatory  practice  by  the  Commission.  When 
interstate  earnings  appeared  to  be  excessive,  the  FCC  would  negotiate 
reductions  with  the  carrier.  This  process  often  was  contested  by  sepa- 
rations change  proposals  from  the  State  regulators  with  the  aim  of 
transferrin!:  revenue  requirements  from  the  State  to  the  Federal  juris- 
diction. The  F(  C  neither  approved  nor  disapproved  of  these  pro- 
cedures, which  are  at  the  heart  of  regulal  ion.  It  interposed  no  object  ion 
to  their  use  on  an  interim  basis,  a  period  thai  lasted  approximately 
20  years. 

2.  Competition  revised 

Since  the  time  of  President  Theodore  Vail,  AT&T  had  aimed  at  con- 
trol over  the  telephone  system.  For  example,  it  opposed  the  effort  of 
another  company  to  market  a  plastic  cup  for  the  mouthpiece  to  pro- 
vide privacy  for  telephone  conversations.  In  1959.  the  Commission 
adopted  the  first  of  a  set  of  decisions  which  permit  competing  sup- 
pliers to  enter  certain  submarkets  of  the  telephone  system.08  The  first 
of  these  was  the1  microwave  decision  which  held  that  businesses  that 
could  justify  the  construction  of  a  microwave  communication  for  their 
internal  use  would  no  longer  be  prohibited  from  installing  their  own 
system.  AT&T  responded  by  offering  discounts  to  large  business  com- 
munications users.  The  governing  documents  are  known  as  TELPAK.69 
AT&T  discounts  appeared  to  depart  from  Vail's  policy  of  using  profits 
from  commercial  sales  to  offset  losses  incurred  from  uneconomic 
services  to  households.  Recently,  the  Commission  brought  the  17-year 
inquiry  to  a  conclusion,  by  determining  that  the  discounts  were  ''un- 
justly discriminatory"  and  did  not  constitute  a  ''proper  competitive 
response  to  .  .  .  competition  from  private  microwave  and  other 
carriers."  70 

The  TELPAK  rates  set  the  stage  for  a  broad  telephone  investiga- 
tion, which  has  continued  to  the  present.  In  response  to  criticism  from 
Western  Union,  which  claimed  that  AT&T  used  revenues  from  its  in- 
terstate monopoly  to  subsidize  services  which  competed  with  those  of 
Western  Union,  the  Commission  ordered  AT&T  to  conduct  a  study  to 
determine  its  rates  of  return  on  investment  for  interstate  services.71 
This  information  had  not  been  disclosed  by  the  FCC's  Uniform  System 
of  Accounts.  The  study,  while  subject  to  criticism,  showed  widely 
disparate  rates  of  return  for  competitive  and  monopoly  services.  It 
formed  the  principal  justification  for  the  establishment  of  Docket 
No.  16258,  which  was  to  be  a  thorough  investigation  of  issues  regard- 

63  Sop  Richard  Gabel.  "Development  of  Separations  Principles  in  the  Telephone  In- 
dustry," Institute  of  Public  Utilities,  Division  of  Research,  Graduate  School  of  Business 
Administration.  Michigan  State  Univ..  East  Lansing,  Mich.,  1967. 

66  Phase  TA  of  Docket  No.  16258,  9  FCC  2d,  30  (1967). 

67  22  FCC  122  (1957), 

68  27  FCC  359  <  L959). 

•J'Seven  Way  Cost  Study,"  submitted  by  AT&T  to  FCC  in  Docket  No.  14650,  Sept.  10. 

»  FCC  News  Release.  Sept.  23,  1976,  Designated  Report  No.  12343. 
71  32  FCC  2d  691,  692  (1971). 
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ing  telephone  regulation  principally  the  rate  base.  It  is  fair  to  con- 
clude that  tlie  issues  set  for  resolution  in  Docket  No.  16258  are  at  the 
root  of  an  effective  regulatory  program.  Unfortunately,  the  Commis- 
sion has  not  been  able  to  resolve  many  important  issues,  such  as  what 
constitutes  predatory  pricing  of  a  competitive  service.  An  Adminis- 
trative Law  Judge,  in  a  530-page  report  to  the  Commission  in 
August  1976,  recommended  decisions  generally  favorable  to  AT&T  i 
the  Commission  is  not  expected  to  rule  finally  until  11>77. 

The  Commission  has  authorized  further  competition  in  the  tele- 
phone industry  with  decisions  which  have  resulted  in  unparalleled 
controversy.  It  extended  the  microwave  decision  by  allowing  special- 
ized carriers  to  offer  private  line  service  in  direct  competition  with 
AT&T.72  Subsequently,  it  adopted  an  open  sky  policy  for  dome-tic 
satellites  which  has  led  to  a  forecast  that  at  least  8  competing  satellites 
will  be  launched,  notably  an  IBM-Aetna-Comsat  combination,  General 
Telephone,  and  RCA.73  In  the  Carterfone  decision,  the  Commission 
ruled  that  competing  suppliers  of  terminal  equipment  (everything 
from  data  communications  terminals  and  automatic  dialers  to  exten- 
sion telephones)  might  sell  their  wares  to  the  public  as  long  as  the 
equipment  does  not  harm  the  basic  telephone  network.74 

These  decisions  prompted  many  firms  to  come  up  with  new  prod- 
ucts and  services  which  AT&T  has  since  elected  to  match.  This  compe- 
tition arises  at  a  time  when  the  communications  technology  is  taking  a 
quantum  jump.  What  has  been  until  now  primarily  ''pots"  (plain  old 
telephone  service)  is  amplified  by  electronic  mail,  electronic  datq 
transfer,  electronic  funds  transfer,  and  a  host  of  other  new  services. 
The  Commission  deserves  major  credit  for  promoting  this  transforma- 
tion. At  the  same  time,  the  new  technology  emphasizes  shortcomings 
in  the  Commission's  regulatory  program.  The  Commission  has  found 
itself  without  standards  for  judging  the  competitive  position  of  AT&T. 
As  a  result,  many  AT&T  practices  have  been  in  effect  for  a  substantial 
period  without  a  satisfactory  showing  of  their  reasonableness,  even 
though  the  Communications  Act  of  1934  clearly  places  the  burden  of 
proof  on  the  carrier  to  produce  such  evidence.  At  least  one  competi- 
tive action  of  AT&T,  the  HI-LO  rates.75  remains  in  effect  despite  the 
fact  that  the  Commission  has  found  these  rates  to  be  unlawful.76 

The  Commission  has  come  under  increasing  criticism  for  its  delay  in 
establishing  what  may  be  called  the  ground  rules  of  competition.  Some 
of  this  criticism  is  deserved.  Some  fault  lies  with  competing  private 
interests  which  misuse  the  guarantee  of  due  process  to  delay  regula- 
tion when  delay  is  in  their  interest.77 

"35  TCC  2d  844  (1972). 
""24  FCC  2d  318  (1970). 
i*  t.?  FCC  2d  420  (1968). 
755  43  FCC  2d  821    (1973). 

76  The  HI-LO  Tariff  fibnl  by  AT&T  on  Novemher  14.  1973.  was  a  major  response  to  the 
new  threat  of  competition  from  specialized  inter-city  carriers.  AT&T  says  that  its  rates 
have  been  based  on  an  average  of  costs  for  lower-cost,  high  density  service  and  higher- 
cost,  low  density  service,  which  allows  competitors  to  "cream-skim."  The  high  density 
routes  produce  higher  revenues  and.  presumably,  higher  profits.  AT&T  accuses  its  special 
i/.ed  common  carrier  competitors  of  entering  only  the  high  density,  high  profit  services 
in  orrler  to  "cream  skim"  while  ignoring  the  more  remote    less  profitable,  areas. 

77  For  example,  even  though  the  Commission  had  explicitly  articulated  its  policy  of 
allowing  specialized  common  carrier  competition.  A.T&T  impeded  that  policy  by  refusing 
cause  proceeding,  directed  AT&T  to  cease  and  desist  from  violation  of  its  order's.  46  FCC 
2d  413    (1974). 
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In  addition  to  the  difficult  task  of  establishing  ground  rules  for 
competition,  the  Commission  has  the  burden  of  arguing  against  pro- 
tracted appeals  of  its  decisions  in  the  courts  and  in  the  Congress. 
The  industry  has  supported  Legislation  to  overturn  the  decisions  to 
increase  competition.  (U.K.  L2323,  94th  Congress.)  The  arguments 
favoring  this  legislation  do  not  differ  markedly  from  those  advanced 

by  Vail  in  1913.  AT&T  claims  to  have  cooperated  with  regulators  in 

establishing  a  pattern  of  subsidization  of  local  telephone  rates  at  the 
expense  ofl)U8mess  and  long  distance  users,  as  noted  above.  Competi- 
tion, it  is  argued,  threatens  to  undermine  this  explicit  pattern  of  sub- 
sidization.78 Passage  of  H.R.  12323  would  set  definite  and  narrow 
limits  for  the  Commission's  jurisdiction.  The  Commission's  policy 
toward  telephone  systems  is  uncharacteristic  of  its  general  treatment 
of  competitors  like  cable  television  and  of  the  usual  concern  shown 
by  regulatory  agencies  for  established  business  patterns.  The  Com- 
mission has  not.  since  1959.  acted  to  preserve  the  markets  of  the  tele- 
phone companies.  After  protracted  consideration,  it  has  encouraged 
competition  in  limited  parts  of  the  telephone  business  where  it  has 
decided  that  the  public  interest  would  be  served. 

The  Courts  have  ruled  that  these  decisions  are  within  the  Com- 
mission's authority  and  were  reached  by  due  process. 

One  consideration  regarding  U.K.  12323  is  that  its  passage  may  be 
a  signal  that  regulatory  agencies  must  reckon  with  the  possibility  that 
the  Congress  may  overturn  decisions  which  arouse  strong  objections. 
AT&T  witnesses  nave  advocated  a  return  to  the  regulatory  policy  char- 
acteristic of  the  period  1934-1959.  which  recognized  the  telephone  sys- 
tem as  a  monopoly.79  In  that  event,  the  FCC  would  be  limited  to 
assuring  that  earnings  did  not  stray  from  reasonable  levels.  Mana- 
gerial discretion  of  the  telephone  companies  would  prevail,  free  even 
from  limited  competition. 

Important  unanswered  questions  have  delayed  Commission  deci- 
sions, with  significant  consequences  for  AT&T  and  the  public.  In 
part,  these  suggest  legislation  will  be  needed  to  strengthen  the  Com- 
mission so  that  it  can  obtain  data  needed  for  the  answers.  The  analyt- 
ical resources,  the  data  base,  the  personnel,  and  the  legislative  man- 
date need  to  be  adjusted  to  the  dimensions  of  the  industries  and  the 
variety  of  interests  created  by  modern  technology.80 

T\  Conclvs'<om  and  Recommendations 

The  Federal  Communications  Commission,  laboring  in  a  difficult 
field,  shows  some  promise  of  recovering  from  a  history  of  passive 
acceptance  of  the  needs  and  demands  of  narrow  commercial  interests. 
a  history  of  mild  regard  for  its  statutory  mandate  to  protect  domestic 
competition  and  diversity  in  the  public  interest1.  Without  a  firm,  con- 
si-tent  policy,  the  Commission  has  been  vulnerable  to  all  manner  of 
conflicting  pressures,  inducing  delays  and  inaction. 

■  s<-p  for  example  the  testimony  of  AT&T  witnesses  at  the  hearings  hrforo  the  Sub- 
committee on  Communications  of  the  Committee  on  Interstate  and  Foretpn  Commerce. 
House  of  Representatives.  94rh  Cong.,  1st  sess.,  on  Domestic  Common  Carrier  Rpcul.'tti>M, 
Serial   No.  94-100   (1976). 

••See  Domestic  Common  Carrier  Rejrulaton  hearings,  ibid. 

-.e  "Fundamental  Chances  Needed  to  Achieve  Effective  Reflation  of  Communications 
on   Carriers."  prepared  hv  the  staff  of  the  House  Subcommittee  on  Communication*. 
Washington.  D.C..  Nov.  10.  1975. 
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We  find  that  the  Commission,  despite  recent  improvement,  has  been 
wanting  in  vision  and  consistency  of  policy. 

It  has  failed  to  realize  the  potential  of  cable  TV  and  UPIF.  It  lias 
given  insufficient  thought  to  the  uses  of  broadcasting  in  the  public 
interest.  It  has  vacillated  between  protection  of  established  interests 
and  the  protection  of  competition  to  the  extent  that  it  has  over- 
regulated  land  mobile  and  cable  TV  but  neglected  its  responsibilities 
in  license  renewal. 

We  also  find  that  the  Commission  has  been  unduly  influenced  by 
representations  and  information  furnished  by  the  regulated  industries. 

Consequently,  the  Commission  has  tended  to  resist  competition  and 
new  developments  in  communications  technology.  It  has  misal located 
uses  of  the  spectrum,  subjecting  it  to  wasteful  and  unproductive  use, 
and  it  has  failed  to  clarify  the  issues  relating  to  Comsat  or  to  determine 
the  validity  of  the  conflicting  claims  of  contending  interests. 

Therefore,  we  recommend : 

1.  that  the  process  of  recruitment,  selection,  and  appointment  of 
Commissioners  be  modified  in  line  with  recommendations  elsewhere 
in  this  report  to  assure  that  Commission  members  are  well  qualified 
to  serve  in  the  public  interest ; 

2.  that  the  Congress  intensify  its  oversight  function  to  strengthen 
and  assist  resolution  of  Commission  policies ; 

3.  that  the  Commission  include  members  who  are  well  ac- 
quainted with  the  technical,  commercial,  and  economic  aspects  of 
communications ; 

4.  that  the  Commission  request  and  Congress  approve  staff  and 
budget  to  conduct  independent  research  in  matters  ordinarily  reported 
only  by  the  regulated  industries ;  and 

5.  that  the  Commission  provide  for  procedures  which  will  assure 
broad  representation  of  all  parties  concerned  with  its  decisions:  the 
users  of  the  communications  equipment,  the  vendors,  and  employees, 
no  less  than  operators  and  investors. 
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CHAPTEK  - 
Food  and  Drug  Administration 
/.  Summary 

The  Food  and  Drug  Administration  (FDA)  was  formally  estab- 
lished in  1906  by  the  Pure  Food  and  Drugs  Act.  By  1976,  the  Agency 
had  acquired  additional  statutory  responsibilities,  Including  particu- 
larly the  Federal  Food,  Drug,  and  Cosmetic  Act  of  1038,  as  amended. 
The  current  budget  is  $245  million  and  covers  7,200  employees.  The 
primary  mandate  for  FDA  is  to  insure  the  safety  and  effectiveness  of 
foods,  drugs,  and  devices.  The  performance  of  the  Agency  has  suffered 
repeated  criticism,  particularly  inadequate  public  protection.  Its 
achievements,  being  largely  preventive,  are  not  so  well  recognized. 

The  Subcommittee  studied  seven  cases  pertaining  to  product  regula- 
tion and  agency  procedures.  In  1965,  University  of  Wisconsin  scien- 
tists reported  that  nitrofurans,  used  in  animal  feeds,  were  tumorigenic 
and  possibly  carcinogenic.  These  drugs  are  still  on  the  market.  The 
nitrofuran  case  demonstrates  excessive  delay,  inadequate  scientific 
methodology,  and  reluctance  to  use  the  power  to  remove  an  "imminent 
hazard"  from  the  market. 

Since  1972,  there  have  been  a  number  of  recalls  of  defective  cardiac 
pacemakers.  FDA  did  not  observe  its  own  protocol  to  examine  samples 
of  recalled  products  and  inspect  manufacturing  facilities,  nor  did  it 
consult  its  legal  counsel.  The  Agency's  failure  to  execute  its  enforce- 
ment responsibilities  points  to  a  need  to  assure  observance  by  staff  of 
its  own  regulations,  failure  to  verify  manufacturer  reports,  and  a  need 
for  comprehensive  safety  and  performance  standards. 

The  Subcommittee's  third  study  was  of  chymopapain.  Chymopapain 
was  approved  only  for  investigative  purposes  in  1963.  In  this  status, 
it  was  used  on  approximately  15,000  patients.  In  1967,  reports  ap- 
peared about  adverse  effects,  including  paraplegia  and  death,  among 
these  patients.  Despite  a  lack  of  sound  scientific  justification,  the  man- 
ufacturers nevertheless  applied  for  permission  to  sell  chymopapain 
generally.  In  the  lengthy  assessment  of  this  application,  FDA  did  not 
require  controlled  studies  but  rather  relied  on  inadequate  data  from 
the  drug's  manufacturer. 

The  study  of  chymopapain  also  raised  doubts  about  the  agency's  use 
of  its  advisory  committees,  which  have  a  propensity  for  closed  meet- 
ings and  going  off  the  record.  The  Subcommittee  believes  that,  as  such 
committees  may  be  pressured  or  influenced,  the  rationale  for  closing 
these  meetings  is  questionable.  These  meetings  virtually  always  should 
be  opened  to  the  public. 

Tumors  were  associated  with  chloroform  30  years  ago:  cancers  were 
detected  in  1972  by  the  National  Cancer  Institute  (NCI).  FDA  took 
no  official  notice  until  NCI's  formal  report  was  published  in  March 
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of  L976.  Such  failures  in  exchange  of  scientific  information  expose  the 
public  to  dangerous  risks  far  longer  than  necessary. 

This  lack  of  coordination  appears  also  in  an  overlap  of  jurisdiction 
between  FDA  and  the  Department  of  Agriculture.  When  residues  of 
ipronidazole  were  found  in  turkey  meat.  Agriculture  agents  impounded 
the  wrong  lot  of  turkeys  by  mistake.  Though  the  error  was  brought  to 
the  attention  of  FDA'-  Bureau  of  Veterinary  Medicine,  FDA  did  not 
act  because  (as stated  in  a  Bureau  memorandum)  the  public  disclosure 
might  embarrass  Agriculture.  The  contaminated  meat  was  proce 
and  sold.  The  cover-up  by  FDA.  to  say  the  least,  is  not  consistent 
with  its  mandate  to  protect  the  public. 

The  Subcommittee  examined  FDA  guidelines  for  employee  stand- 
ards of  conduct  and  their  implementation  to  determine  whether  they 
guard  against  potential  conflicts  of  interest.  Even  an  appearanc 
such  conflicts  may  damage  public  confidence  and  hinder  FDA's  exer- 
cise of  its  regulatory  responsibilities.  Agency  regulations  on  divesti- 
ture appear  to  be  lax.  Also  we  find  excessive  delays  on  rulings.  The 
Agency  has  admitted  that  enforcement  has  been  insufficient. 

The  Subcommittee  recommends: 

(1)  That  FDA  apply  the  total  range  of  its  powers  conferred  by  Con- 
gress,  and  request  additions  if  necessary ; 

(2)  That  FDA  expedite  decisions  on  applications  for  the  introduc- 
tion of  new  drugs  without  sacrificing  sound  scientific  protocol  as  the 
basis  for  decisions; 

(3)  That  FDA  monitor  industry  activities  more  conscientiously  to 
insure  that  proper  standards  are  maintained,  with  less  reliance  on 
assurances  of  the  manufacturer; 

(4)  That  FDA  enforce  strict  regulations  on  employee  security  hold- 
ings and  monitor  exchanges  of  personnel  between  the  Agency  am1 
regulated  firms; 

(5)  That  FDA  advisory  committee  meetings  be  open  to  the  public 
in  conformance  with  the  Federal  Advisory  Committee  Act; 

(())  That  FDA  establish  procedures  to  assure  effective  coordination 
with  activities  of  other  departments,  agencies,  and  bureaus;  and 

(7)  That  FDA  require  acceptable  scientific  protocols  and  monitor 
industry  testing  and  recalls  conscientiously. 

//.  Mandate 

The  Food  and  Drug  Administration  (currently  an  operating  Agency 
within  (he  Department  of  Health.  Education  and  Welfare  (HEW)), 
was  formally  established  in  190(>  under  the  Constitutions  commerce 
clause  with  President  Theodore  Roosevelt's  signing  of  the  Pure  Food 
and  Drugs  Act.1  FDA  assumed  responsibility  for  regulating  the  inter- 
st ate  commerce  of  misbranded  or  adulterated  foods  and  drugs;  the 
Agency  received  the  authority.  3  years  later,  to  set  minimum  standards 
of  quality  for  canned  goods  also.2 

FDA's  present  role  was  defined  most  closelv  by  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FD&C  Act)  of  1938,  which  established  the 
clinical  investigation  and  reporting  criteria — necessary  prior  to  ap- 
proval of  applications — for  premarkct  testing  of  the  safety  of  new 

i  ::t  etat   768.  ."[.mo  30,  1906. 
'21    T\S.C.  341. 
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drugs.8  In  addition,  the  AjcI  gave  FDA  Limited  jurisdiction  over 
metier  and  medioa]  devices.  Ii  also  provided  various  enforcement 
capabilities  and  allowed  FDA  to  se4  tolerances  or  limits  on  i  he  presence 
of  dangerous  substance&  With  the  Cefauvex-Harris  amendments  to 
the  Act  in  1962,*  manufacturers  were  required  to  prove  to  FDA  not 
merely  the  safety  of  drugs  before  marketing  bui  their  effectiveness. 

Today.  FDA's  mandate  is  to  insure  that   {  1  )   food  is  safe  and  wliole- 

lome,  1 2 )  drugs,  biological  products,  therapeutic  devices,  diagnostic 

product-  ;«!»•  Bafe  and  effective,  (3)  cosmetics  arc  safe.  (1)  the  use  of 
radiological  products  does  not  result  in  unnecessary  public  exposure  t<> 

radiation,  and  (o)  all  of  these  products  arc  honestly  labeled. 

With  appropriations  for  fiscal  year  l:>77  Bet  at  $245,102,000  and  with 
7,200  employees,  FDA,  through  the  exercise  of  its  regulatory  fund  ions, 

has  heavy  responsibilities  for  protecting  public  health.  (Table  L) 
The  Agency  assigns  its  various  duties  to  divisions  or  sections  charged 
with  executing  discrete  programs.8  Agency  officials  also  coordinate 
their  activities  with  those  of  other  related  Federal  agencies.6 

TABLE  1.-F00D  AND  DRUG  ADMINISTRATION,  BUDGET  AND  PERSONNEL,  1971-77 

Fiscal  year— 
1971  1972  1973  1974  1975  1976  1977 

Appropriations' $89,549         $99,681        $154,123       $183,277        $196,356       $222,000         $245,102 

Personnel 47560  5,198  6,189  6.324  6,482  6,519  7,200 

Field 2,086  2.190  2,759  2,694  2,732  2,771 

Headquarters 2,474  3,008  3,430  3.630  3,750  3,748 

1  In  thousands  of  dollars.  Excludes  funding  for  certification,  and  advancements,  and  reimbursements. 

FDA  responsibility  for  regulation  of  drugs  intended  for  human 
use  includes  p  remarket  evaluation;  monitoring  marketed  drugs  for 
adverse  reactions;  regulating  the  advertising  and  promotion  of  pre- 
scription drugs;  and  establishing  and  monitoring  standards  for  use, 
labeling,  and  composition  of  drugs.7  The  Agency  has  responsibility 
for  the  regulation  of  several  hundred  thousand  prescription  and  over- 
the-counter  drugs  which  are  manufactured  by  about  3.500  firms.8 

Since  1972,  the  Agency  has  had  the  responsibility  also  of  assuring 
that  biological  products  used  for  the  prevention,  diagnosis,  and  treat- 
ment of  disease  are  safe,  potent,  and  effective.  Included  in  the  Agency's 
jurisdiction  are  the  Nation's  blood  banks,  which  are  governed  by  a 
comprehensive  set  of  Federal  guidelines  to  improve  the  protection  of 
blood  donors  and  recipients.9 

There  are  in  the  United  States  today  about  14.000  generic  types  of 
medical  devices  and  diagnostic  products  applied  or  implanted  by  more 

»21  T'.S.C.  355(b)  and  355(j)(l). 

•21    U.S.C   321(p)(l),  321(pK2K  355(b),  355(e),  and  365(1).   Pub.  L.  87-7S1. 

r,"Food  and  Pru?  Administration  FY  77  Forward  Plan."  April  1975.  Department  of 
Health.  Fdurarion.  and  Welfare.  Public  Hoalth  Service,  p.  21. 

a  "Repulatory  Reform — Volume  II.  Federal  Power  Commission.  Food  and  Druir  Admin- 
istration." Hearing  Before  tbp  Subcommittee  on  Oversi<rbt  and  rnvesrierntions.  Committee 
on  Interstate  and  Foreign  Commerce,  U.S.   House  of  Representative*    94tb  Con?  .  2d 
March  15  and  19.  197R.  p.  630. 

•21   U.S.C.  352,  355. 

i  at  p.  29. 

9  id.  at  p.  ;::>. 
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than  4,000,000  health  personnel  for  millions  of  consumers  for  diag- 
nostic and  therapeutic  purposes.10  Recent  legislation  (Pub.  L.  94-295: 
Medical  Device  Amendments  of  1976)  gives  FDA  authority  to  set 
standards  for  premarket  evaluation  of  such  products,  to  establish 
guidelines  for  use,  and  to  oversee  various  other  aspects  of  their  distri- 
bution to  insure  tnat  they  are  used  safely  and  are  accomplishing  their 
intended  tasks. 

FDA  is  responsible  for  regulating  the  interstate  marketing  of  animal 
drugs,  devices  and  feeds,  to  insure  that  they  are  safe  for  consumers 
of  food  from  animals ;  safe  and  effective  for  animals ;  and  safe  for  the 
environment.  The  Agency  regulates  about  650  animal  drug  manu- 
facturers and  more  than  13,000  medicated  feed-mixing  mills.11  Of  an 
animal  population  exceeding  3.5  billion  in  the  U.S.,  about  three- 
quarters  receive  drugs  in  feed.  FDA  is  responsible  for  insuring  that 
drug  residues  in  feed  are  safe,  as  determined  by  scientific  techniques 
capable  of  detecting  chemicals  at  a  minute  level.  The  need  for  care- 
ful monitoring  in  this  task  is  described  at  length  below  in  the  nitro- 
furanscase. 

Assurance  that  more  than  280  billion  pounds  of  food  consumed 
in  the  United  States  each  year  is  safe,  pure,  and  wholesome  requires 
oversight  of  more  than  30,000  domestic  production  and  processing 
plants,  in  addition  to  more  than  40,000  additional  packaging,  labeling, 
and  storage  facilities.  The  Agency  must  constantly  monitor  toxicologic 
literature  to  determine  if  food  additives  in  widespread  use  are 
harmful.12 

Under  the  Federal  Food,  Drug,  and  Cosmetic  Act,  FDA  is  also 
charged  with  preventing  food  contamination,13  a  source  of  numerous 
deaths  and  illnesses.  In  1970,  118  deaths  reported  to  the  Agency  were 
attributed  to  contaminated  food;  in  1971.  112:  in  1972,  112:  and  in 
1973, 115.14  FDA  has  been  blamed  for  the  fact  that  many  food  process- 
ing establishments  still  fail  to  adhere  to  basic  standards  of  cleanliness. 
On  the  basis  of  its  inspections  from  1969  through  1972  FDA  conceded 
that  sanitary  conditions  in  the  food  industry  have  been  deteriorating. 

In  97  food  processing  and  manufacturing  plants,  the  General  Ac- 
counting Office  (GAO)  found  that: 

...  39,  or  about  40  percent,  were  operating  under  insanitary  conditions.  Of 
these,  23,  or  about  24  percent,  were  operating  under  serious  insanitary  conditions 
having  potential  for  causing  or  having  already  caused,  product  contamination.15 

FDA  officials  advised  GAO  that  the  conditions  of  the  plants  examined 
would,  in  their  opinion,  be  a  representative  sample  of  plants  nation- 
wide. Therefore,  GAO  concluded  that: 

.  .  .  1,800,  or  about  40  percent,  of  the  4,550  plants  18  were  operating  under  in- 
sanitary  conditions,  including  1.000,  or  about  24  percent,  operating  under  serious 
insanitary  conditions.17 


10  7/f.  at  n.  2.r>. 

11  Id.  at  p.  43. 
i*21  U.STC.  342(c). 
"21  U.S.C.  342(a). 

11  Letter  to  the  Subcommittee  on  Oversight  and  Investigations,  Committee  on  Interstate 
and  Foreign  Commerce.  U.S.  House  of  Representatives,  from  Robert  C.  Wetherell.  Jr.. 
Director  of  Legislative  Services,  Food  and  Drug  Administration  August  24.  I97fi. 

15  "Dimensions  Of  Insanitary  Conditions  In  The  Food  Manufacturing  Industry, "  Report 
of  the  Comptroller  General  of  the  United  States.  B— 164031(2),  April  38,  1072.  p.  2. 

"The  07  plants  inspected  were  taken  from  a  sample  of  4.550  plants  In  six  FDA 
jurisdictions. 

17  See  n.  15,  supra. 
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[Jnder  Labeling    v  the   Agency   is 

charged  with  assuring  that  foods  meet  established  regulai  tona  concern- 
ing composition,  packaging  and  labeling.  Certain  manufactured  foods 
also  must  conform  to  FDA  standard  ,  to  protect  consum  i 

Fl  >A  musl  also  assure  that  cosmetic  products  ate  safe  and  are  labeled 
correctly,  ruder  limited  authorities  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  y  maintains  as  of  establishments,  for- 

mulations, and  adver  e  reactions.  Cosmetic  products  in  L975  accounted 
for  about  $6  billion  in  domest  ic  sales.-" 

in  the  Public  Health  Service  Act  "  direct   FDA  to 

termine  that  the  U.S.  population  is  not  exposed  to  unnecessarily  haz- 

pr  ival    it  in  liagnostic  procedures 

liation   from  such  sourc<  levisions, 

e  ov<  !•  •  i  re  ent  a  potential  for  injury 

that  the  Agency  is  rcquin  onitor.22  In  exercising  responsibility, 

issues    performance    standards    for   electronic    products    and 

devic 

A  division  of  FDA.  the  National  Center  for  Toxicological  Research. 
(NCTR)  in  conjunction  with  the# Environmental  Protect] 
conducts  research  on  the  broad  biological  effects  of  potentially  toxic 
substances.  Since  its  establishment  in  1071.  tins  division  has  helped 
the  Agency  to  base  its  regulatory  decisions  upon  scientific  evidence. 
Since  manufacturers  often  are  reluctant  or  unable  to  perform  satis- 
factory tests  of  their  products,  it  has  become  necessary  for  the  Govern- 
ment to  perform  the  tests  for  consumer  protection.-3 

In  summary.  FDA  has  the  duty  to  insure  that  consumers  are  pro- 
tected from  potentially  deleterious  effects  of  unsafe  foods,  drugs,  and 
cosmetics.  As  a  regulatory  Agency,  FDA  must  oversee  manufactur- 
ing practices  so  as  to  insure  that  products  are  safe  and  effective.  This 
dutv  necessitates  good  science  and  sound  direction. 


.— 


///.  Implementation  of  Mandate 

Congress  has  provided  FDA  with  relatively  specific  regulatory 
standards  to  insure  that  its  mandate  is  effectively  executed.  Any  per- 
son may  file  an  application  with  the  Secretary  of  Health.  Education. 
and  Welfare  to  distribute  a  drug  in  interstate  commerce.  Congress 
intended  that  these  applications  by  distributors  should  serve  to  pn 
the  public  from  harmful  substances. 

For  new  drugs,  the  public  is  protected  mainly  by  the  requirements 
for  an  application,  set  out  in  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  The  Act  requires  premarket  clearance  of  all  drugs  used  by  human 
and  animal  consumers.  Every  drug  application  must  include: 

(1)  fall  reports  of  investigations  which  have  been  made  to  show  whether  <>r 
not  such  drnjr  is  safe  and  effective  for  nse  :  (2)  a  fall  list  of  die  articles  used  :i- 
components   of   such    drug;    (3)    a    full   statement   of   the   composition    of   such 


"1S  U.S.C.  343(a)-(k). 

19  21  F.S.C.  1451  ct  sen. 

30  Sep  n.  .".  supra  at  p.  57. 

21  Public  Health  Service  Act.  Section  33«ra)(2).  42  U.S.C.  263d(a)(2). 

nhlic    Health    Service   Art.    Section    366(a)(5).    42    U.S.C.    263d (a)  (5). 
•    lanse  of  the  compexity  of  Bdentiflc  regulatory  derisions,  the  National  Center  for 
T-t\icoloelcal     Research    has    placed    major    emphasis    on    the    development    of    Improved 
methodologies  and  test  protocols  for  evaluation  of  the  safetv  of  chemical  toxicants. 
*21  D.S.C.  355(b)  for  human  dragB;  21  U.S.<  (b)  for  animal  drugs. 
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This  protection  has  boon  elaborated  by  the  two  steps  in  the  approval 
process.  The  first  step  requires  applications  for  Investigational  New 
Dru<rs  (IND's)  for  human  use  and  Investigational  New  Animal 
Drugs  (INAD's)  for  animal  use.  A  drug  in  the  IND  or  IXAD  stage 
may  be  distributed  solely  for  experimental  purposes,  to  determine 
safety  and  effectiveness.25 

The  second  reviews  New  Drug  Applications  (NDA's)  or  New  Ani- 
mal Drug  Applications  (XADAs)  for  general  distribution.  These 
applications  must  be  approved  before  the  drug  is  marketed  to  the 
public.  Even  with  approval,  the  drug  may  be  marketed  only  under 
prescribed  conditions.28 

Section  512(b)  of  the  Act  shows  the  intent  of  Congress  that  the 
Agency  conduct  a  full  scientific  evaluation  of  the  safety  and  effective- 
ness of  the  product.  This  section  requires : 

(4)  a  full  description  of  the  methods  used  in,  and  the  facilities  and  controls 
used  for,  the  manufacture  processing,  and  packing  of  such  drug:  (5)  such  sam- 
ples of  such  drug  and  of  the  articles  used  as  components  thereof,  of  any  animal 
feed  for  use  in  or  on  which  such  drug  is  intended,  and  of  the  edible  portions  of 
products  (before  or  after  slaughter)  of  animals  to  which  such  drug  (directly 
or  in  or  on  animal  feed)  is  intended  to  be  administered,  as  the  Secretary  may 
require:  (6)  specimens  of  the  labeling  appropriate  for  such  use.  and  specimens 
of  the  labeling  for  the  drug  to  be  manufactured,  packed,  or  distributed  by  the 
applicant ;   .   .    " 

Congress  also  intended  that  the  burden  of  proof  of  safety  and  effi- 
cacy should  be  on  the  manufacturer.  The  section  requires.: 

.  .  .  Such  person  shall  submit  to  the  Secretary  .  .  . 

(7)  a  description  of  practicable  methods  for  determining  the  quantity,  if  any. 
of  such  drug  in  or  on  food,  and  any  substance  formed  in  or  on  food,  because  of 
its  use;  and  (8)  the  proposed  tolerance  or  withdrawal  period  or  other  use  re- 
strictions for  such  drug  if  any  tolerance  or  withdrawal  period  or  other  use  re- 
strictions are  required  in  order  to  assure  that  the  proposed  use  of  such  drug  will 
be  safe.28  (Emphasis  added.) 

Several  methods  may  be  used  by  FDA  to  enforce  its  statutory  au- 
thority. One  is  seizure.  Under  section  304  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act,  the  Agency  may  seek  a  court  order  authorizing  the 
seizure  of  any  food,  drug,  device  or  cosmetic  that  is  '"adulterated  or 
misbranded"  when  introduced  into  interstate  commerce.29 

Recall  is  an  alternative  to  seizure,  but  has  a  strong  voluntary  com- 
ponent. FDA's  chief  function,  once  a  recall  is  initiated  by  a  manufac- 
turer, is  to  monitor  the  performance.  This  procedure  has  been  devel- 
oped by  the  Agency  via  internal  policy  guidelines.  Xo  statutory  pro- 
visions or  formal  regulations  provide  for  recall.30 

Withdrawal  may  be  used  to  remove  from  the  market  products 
formerly  approved.  The  law  requires  notice  and  opportunity  for  hear- 
ing prior  to  issuance  of  a  withdrawal  order.31  In  the  past  5  years,  the 
Secretary  has  withdrawn  approval  for  approximately  1200  animal 
drugs.  Most  of  these  have  been  withdrawn  voluntarily  by  the  man- 


25  "A  Discursive  Dictionary  of  Health  Care."  Staff  of  thp  Subcommittee  on  Health  and 
tho  Fnvironmcnt.  Committee  on  Interstate  and  Foreign  Commerce.  U.S.  House  of  Repre- 
sentatives. 04th  Con?.,  2d  Sess.,  Februarv  1076.  p.  S6. 

»/<*.,  p.  100. 

-21  n.R.O.  r.fiOMbV  Subsections  (4).  (5),  and  (6). 

s*21  TT.R.C.  360b(b),  Subsections  (7)  and  (S). 

a  21   D.S.C.  334 

*»  "Rcmlatorv  Procedures  Manual."  Executive  Director  of  Regional  Operations,  Food  and 
Drue  Administration.  Sentomhor  21.  1073  Revision. 

■■"  21  U.S.C.  355(e)  and  360b(e). 
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ufacturer  before  official  notice.81  FDA  regulations  also  |  foT 

■  summary  withdrawal,  without  a  hearing,  if  no  sul  .:  factual 

-  are  raised  by  the  manufacturers  or  distribute 

The  Secretary  oi  Health,  Education,  and  Welfare  may  ;  the 

Bale  of  a  product  immediately  if  it  constitutes  an  "imminent  hazard"  to 
human  health."  As  this  procedure  has  never  been  used  by  the  Ag< 
it  is  uncertain  what  the  Secretary  may  require  as  sufficient  evid 
FDA's  definition  of  an   imminent    hazard  appear-  in  a   regulation 
quoted  latei . 

The  Federal  Food,  Drug,  and  Cosmetic  Art  also  provides  for  enjoin- 
ing violators  of  the  statute.  The  Aet  stipulates  that  violators  of  an 
injunction  or  agency  order  -hall  he  imprisoned  i*<»r  not  an  1 

or  lined  not  more  than  $1,000  or  both.86  The  Agency  recommends 
to  the  Department  of  Justice  cases  of  "adulterated  or  misbranded" 
products  for  prosecution.  In  1974,  there  were  106  such  prosecutions  and 
-117  seizures:  in  197.").  82  prosecutions,  435  seizures,  and  \-2  citati 
and  in  the  first  three  quarters  of  1976,63  prosecutions,  216  seizures,  and 
20  citation-." 

For  drugs  that  pose  difficult  questions,  the  Agency  may  establish  an 
outside  independent  scientific  advisory  committee  to  review  evidence 
and  surest  specific  conditions  of  approval  for  the  drug.  The  advisory 
committee  also  may  advise  the  director  that  additional  scientific  evi- 
dence is  needed  for  a  proper  decision.  Currently,  the  Agency  ha-  69 
advisory  committees:  34  for  drugs.88  The  Surgical  Drugs  Advisory 
Committee's  relations  with  the  Agency  with  respect  to  Chymopapain 
are  discussed  later  in  a  section  of  this  report. 

Through  its  Bureau  of  Biologies  the  Agency  issues  for 

manufacturers  and  specific  products,  a  process  that  may  include  in- 
spection of  facilities  to  assure  compliance  with  established  regulations. 
In  fiscal  year  1977),  FDA  issued  2^>2  licenses  for  product-  such  as 
vaccines  and  blood  and  161  licenses  to  establishments  producing  them. 
The  Bureau  also  conducts  its  own  research  to  set  new  product  stand- 
ards and  develop  new  testing  measures."-9 

The  Bureau  of  Medical  Devices  and  Diagnostic  Product-  ovei 
the  Agency's  responsibilities  in  the  medical  device  and  diagnostic 
products  area.  Recent  legislation  has  greatly  augmented  the  Bureau's 
role  in  the  establishment  of  uniform  standards  for  these  instruments, 
since  the  Agency  has  previously  lacked  specific  responsibilities  in  this 
area.40 

With  regard  to  animal  drugs,  devices,  and  feed-,  the  Agency's  Bu- 
reau of  Veterinary  Medicine  uses  many  of  the  -nine  methods  empl< 
by  the  Bureau  of  Drugs.  In  conjunction  with  the  Bureau  of  Foods 
(see  below),  the  Bureau  of  Veterinary  Medicine  must  determine  the 
safety  of  any  drug- related  residues  found  in  meat,  milk,  or  eggs.  In 
addition,  the  Bureau  must  set  limits,  or  tolerances,  on  the  concent ta- 

32  Sop  n.  14.  supra. 

33  21    OF  R    m4  2i'0 

.  I  U.8.C  355(e)  and  3C0b! 

-1    C.F.H.  3  7°.. 
38  21  U.S.C.  333. 

-    ■  n.  14,  supra. 
"Id. 

40  "Medical   Device   Amendments   of   1970."    Public   Law   94  -295,   Ifaj   28,    ' 
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i  ion  of  drug  residues  allowable  before  it  approves  a  New  Animal  Drug 
Application.  The  Bureau  of  Veterinary  Medicine,  as  charged  by  the 
Delaney  Clause  41  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  must 
also  determine  that  no  chemical  residues  in  food  persist  in  concentra- 
tions that  present  a  serious  risk  of  cancer. 

FDA's  Bureau  of  Foods  conducts  inspect  ions  of  food  establishments 
and  examines  food  samples  in  checking  for  violations  which  warrant 
action  to  remove  hazardous  foods  from  the  market.  Tn  '075.  the  Bureau 
completed  19,435  inspections  of  food  establishments.42  In  addition,  the 
Bureau  reviews  industry  petitions  for  the  safe  use  of  food  additives 
and  maintains  constant  surveillance  of  potentially  hazardous  condi- 
tion-. In  1975,  the  Bureau  received  177  applications  for  food  additives.43 

The  Bureau  of  Radiological  Health  develops  and  issues  performance 
standards  for  electronic  products  and  devices  to  limit  the  radiation 
i  hoy  emit  during  operation.  The  Bureau  also  develops  methods  for 
radiation  detection  and  conducts  user  education  programs  to  promote 
safe  practices  for  X-ray  laboratories.  The  Bureau  has  published  stand- 
ards for  this  purpose  for  microwave  ovens,  television  receivers,  cathode 
ray  tubes,  ionizing  radiation  employed  by  physicians,  and  lasers.44 

IV.  Case  Studies 

In  the  course  of  the  Subcommittee's  study  of  regulatory  agencies,  a 
questionnaire  was  sent  to  FDA  in  June  of  1975.  In  response,  FDA 
submitted  answers  that  filled  approximately  15,000  pages.  We  have 
sent  several  more  requests  for  elaboration  and  clarification  of  these 
answers.  The  Subcommittee  in  total  has  sent  more  more  than  100  spe- 
cific written  requests  to  FDA  eliciting  several  hundred  pages  of 
response.  Interviews,  briefings,  and  meetings  held  with  program  and 
policy  personnel  have  included  informal  hearings  on  specific  topics 
such  as  the  drugs  silicone  and  chymopapain,  conflict  of  interest,  and  a 
pre-hearing  briefing  with  several  senior  officials  including  the 
Commissioner. 

Following  this  extensive  preliminary  examination,  2  days  of  hear- 
ings were  held  on  March  15  and  19,  1976,  with  subsequent  questions 
to  Secretary  of  Health,  Education,  and  Welfare,  F.  David  Mathews 
at  an  April  8, 1976  hearing. 

These  hearings  focused  upon  studies  that  were  intended  to  evaluate 
the  manner  in  which  FDA  carries  out  its  assigned  responsibilities. 

A.    NITROFURANS  45 

The  Subcommittee  elected  to  examine  nitrofurans,  a  particular  class 
of  animal  drugs,  in  order  to  review  in  detail  the  process  FDA  uses  in 
protecting  the  public  from  a  potential  carcinogen  on  the  market.  Since 
1938.  25,076  animal  drugs  have  been  approved.46  Since  1906, 1,246  ani- 
mal drugs  have  been  withdrawn.47  The  nitrofuran  compounds  are  anti- 


«21  U.S.C.  .°>60b(d)(l)(IT). 
**  Soo  n.  14,  supra. 
«  Id. 
"  Id. 

iS  See  n.  6.  supra. 

"Information  received  In  telephone  conversation  with  Robert  C.  Wetherell.  Jr..  Director 
Of   Legislative   Services.   Foorl   and   Drug  Administration,   August  2o.    1076. 
47  See  n.  14,  supra. 
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bacterial  agents  used  in  animal  feed  at  low  levels  of  concentration. 
1  dairies  also  use  them  to  treat  mast  it  is. 

'1  he  nitrofuran  case  also  illusl  rat<  -  I  he  operation  and  interact  ion  of 
FDA's  administrative,  enforcement,  and  scientific  responsibilities,  [n 
studying  the  nitrofur  .  the  Subcommittee  posed  the  folio1 

sets  of  quet  tions: 

As  to  FDA's  data  colle  tion  and  managerial  system:  Does  the 
Agency  administer  its  mandate  effectively  and  thoroughly?  Is  appro- 
priate testing  required,  especially  Tor  residues?  Winn  new  evidence 
becomes  available,  dors  FDA  meet  its  responsibilities  i 

As  to  PDA's  scientific  capabilities:  Does  the  Agencj  review  avail- 
able scientific  data  adequately?  Is  this  review  conducted  in  a  timely 
fashion,  and  does  it  reach  sound  and  defensible  conclusions  \  I  >oes  I 
require  appropriate  burden  of  proof  of  safety  by  the  manufacturers? 

As  to  F]  >A's  powers  to  suspend  the  sale  of  drugs  that  present  an  im- 
minent hazard  :  Does  the  Agency  possess  authority  to  move  quickly  and 
effectively  to  remove  hazardous  products  from  the  market  \ 

As  noted  above,  the  Food  and  Drug  Administration,  under  the 
Federal  Food.  Drug,  and  ('osmetic  Act.48  must  insure  that  drugs  it 
approves  for  public  use  are  both  efficacious  and  safe.  To  this  end,  it 
reviews  and  acts  upon  applications  manufacturers  must  submit  for 
approval  and  permission  to  market  new  drugs.  Reports  and  data  com- 
piled by  the  manufacturers  form  the  basis  for  the  Agency's  decision.49 

Through  its  Bureau  of  Foods  and  Bureau  of  Veterinary  Medicine, 
the  Agency  must  determine  that  drugs  proposed  for  use  in  animals  pro- 
ducing food  do  not  persist  in  such  foods  as  residues  dangerous  to  hu- 
man health.50 

The  Agency  also  prescribes  conditions  for  use  of  the  animal  drugs.51 
The  Agency  must  determine  also  that  animal  drugs  used,  if  ingested,  do 
not  induce  cancer  in  humans  or  animals,  unless  it  is  evident  that  no 
residues  above  the  acceptable  level  are  found  in  food.52  Tins  provision, 
the  Delaney  clause,  has  aroused  interest  because  methods  or  evidence 
developed  subsequent  to  approval  of  a  rev  drug  may  reveal  formerly 
unsuspected  carcinogenic  hazards  in  food.  A  New  Animal  Drug  Appli- 
cation (NAD A  )  may  be  suspended  by  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  when  lie  determines  that  use  of  the  drug  poses  an 
"imminent  hazard"  to  the  health  of  man:  or  the  application  may  be 
withdrawn  after  a  hearing.  In  the  event  a  hazard  appears,  the  FDA 
Commissioner  is  required  to  inform  the  NADA  holder  and  issue  a 
Notice  of  Opportunity  for  Hearing,  giving  the  holder  30  days  to  re- 
spond to  the  findings  and,  at  the  same  time,  issuing  an  order  to  with- 
draw approval  of  the  NADA  pending  outcome  of  the  hearing.53 

*»21  F.S.C.  355(b)(1). 

40  See  n.  6,  supra  at  p.  585. 

50  According  to  the  General  Accounting  Office  report  (p.  3).  "FDA's  Bureau  of 
Veterinary  Medicine  has  primary  responsibility  for  reviewing  NADA's  which  are  sub- 
mitred  to  demonstrate  the  safety  and  effectiveness  of  new  animal  drugs.  FDA's  Bureau 
of  Foods  assists  the  Bureau  of  Veterinary  Medicine  by  reviewing  data  submitted  I  i 
demonstrate  the  safety  of  any  drug-related  residues  In  food."  An  accompanying  note 
reads  :  "The  Bureau  of  Veterinary  Medicine  wa«  established  on  Jan.  1.  1966.  Before  then. 
the  Bureau  of  Medicine  had  responsibility  for  regulating  both  human  and  animal  drups. 
The  Bureaus  of  Foods  and  Drugs  were  established  Feb.  1,  1970.  Before  then,  the  functions 
of  the  Bureaus  of  Foods  and  Drugl  were  divided  among  the  former  Bureaus  of  Medicine, 
Science,  and  Compliance." 

si  21  C.P.R.  514.1. 

•'-"21  r.s.c.  3«0Md)  n  i  iiik 
^2i  r.s.r.  .wiMeWi ). 
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Beginning  in  1048.  tke  Agency  approved  New  Animal  Drug  Ap- 
plications for  four  nitrofurans  (nitrofurazone,  nihydrazone,  furazoli- 
done, and  furaltadone)  that  have  been  and  are  being  used  extensively. 
Sales  of  all  nitrofurans  used  as  antibacterials  for  food-producing  ani- 
mals are  estimated  at  $1  million  per  year."'4  Approximately  400.000 
pounds  is  fed  to  1  billion  chickens,  300  million  turkeys,  and  18  million 
swine."  Beginning  in  1065,  the  Agency's  reviews  have  suggested 
strongly  the tumorigenicity  (oncogenicity)  and  potential  carcinogenic- 
ity of  these  drugs.50  More  recently,  evidence  compiled  by  the  General 
Accounting  Office  (GAO)  at  our  request  has  developed  that  nitrofuran 
residues  may  remain  in  consumable  food;  however,  investigators  both 
in  the  industry  and  within  FDA  have  been  unable  consistently  to  meas- 
ure the  degree  of  their  persistence  in  food  for  human  use.57 

The  Norwich  Pharmacal  Company  is  the  sole  U.S.  manufacturer 
of  the  four  nitrofurans;  Norwich  and  Hess  &  Clark,  Inc.  have  FDA 
approval  to  market  the  drugs.58  Informed  in  April  1965  by  University 
of  Wisconsin  scientists  that  rats  fed  nitrofurazone  had  developed  a 
"substantial  number  of  mammary  tumors,"59  Norwich  initiated  its 
own  studies.60  Despite  this  initial  indication  more  than  11  years  ago, 
these  drugs  are  still  in  use. 

The  General  Accounting  Office  report  submitted  to  the  Subcommittee 
on  March  15, 1976,  stated : 

In  April  1965  FDA  was  notified  of  the  nitrofurans'  possible  tumorigenicity. 
"When  subsequent  studies  confirmed  their  tumorigenicty,  FDA,  in  March  and 
August  1971,  issued  Notices  of  Opportunity  for  Hearing  proposing  to  withdraw 
approval  of  the  NADAs  for  nitrofurazone,  nihydrazone,  furazolidone,  and  fural- 
tadone for  use  in  food-producing  animals.  .  .  . 

As  of  February  1,  1S76 — about  4  years  after  FDA  proposed  withdrawing 
approval  of  the  nitrofuran  NADAs  and  about  10  years  after  the  question  of 
their  possible  tumorigenicity  was  raised — FDA  had  not  published  a  final 
order  concerning  the  safety  of  nitrofuran  use  in  food-producing  animals.61 

Subsequent  cancer  studies  performed  by  Norwich.  Hess  &  Clark, 
and  the  FDA  reached  varied  conclusions.  A  February  1967  study  per- 
formed by  Hess  &  Clark  concluded  that  "The  incidence  of  tumors  *  *  * 
did  not  suggest  a  drug  relationship;"  a  Bureau  of  Foods  veterinarian 
who  reviewed  this  data  said  that  nitrofurans,  as  a  class,  "had  carcino- 
genic potential."  62 

On  August  30,  1968,  FDA  notified  Norwich  that,  additional  testing 
should  be  initiated  immediately  for  all  marketed  nitrofuran  deriva- 
tives.63 Subsequent  to  its  first  study,  Norwich  has  conducted  five  ad- 
ditional studies  that,  when  reviewed  by  Bureau  of  Foods  veterinarians 
from  June  18,  1971  through  November  12,  1973,  generally  indicated 
the  nitrofuran  group  was  carcinogenic.64  On  October  9, 1974,  a  Bureau 

""Inflation  Impact  Statement  of  Proposed  Rulemaking:  Nitrofuran  (5-Nitro)  Com- 
pounds"  Pood   and  Drug  Administration.   February  23,  1976  Draft,  p.   17. 

""•  This  information  was  obtained  by  Tbomas  V.  Raines,  D.V.M.,  Bureau  of  Veterinary 
Medicine,  Division  of  New  Animal  Drugs,  Food  and  Drug  Administration,  on  January  20, 
l!i7<;  and  February  2  and  3,  1976  from  Norwich  and  Hess  &  Clark. 

w  "Use  of  Cancer-Causing  Drugs  in  Food-Producing  Animals  May  Pose  Public  Health 
Hazard  :  The  Case  of  Nitrofurans,"  Report  of  the  Comptroller  General  of  the  United  States, 
MWD-76-85.  February  25,  1976,  p.  29. 

■"•r  Td.  at  pp.  36-45. 

™  See  n.  6.  supra  at  p.  322. 

-»  See  n.  56.  supra  at  27. 

*'  Td.  ar  p.  24. 

«  Td.  at   p.  7.  36  F.R..  5926-5927,  March  31,  1971  ;  36  F.R.  14343,  August  4,  1971. 

88  See  n.  56,  supra  at  p.  '2~>. 

■  Td. 

«*  Id.  at  pp.  25-29. 


291 

of  Foods  veterinarian  notified  the  Bureau  of  Veterinary  Medicine  <>f 
the  Norwich  findings  and  stated  that  rurazolidone-treated  rata  also 
showed  a  tendency  to  develop  malignant  tumors." 

In  the  face  of  differing  conclusions  about  the  potential  carcino- 
genicity oi  nitrofurans,  F1)A  submitted  the  question  for  review  in  L969 
10  an  Interdepartmental  Technical  Panel  on  Carcinogens  composed 
of  representatives  from  the  Agency,  the  National  Cancer  [nstitute, 
ami  the  U.S.  Department  of  Apiculture.68  Philippe  Shubik,  Director 
of  the  University  of  Nebraska's  Bppley  [nsitute  for  Research  in  Can- 
cer and  one  of  the  three  members  of  the  committee,  on  September  J'). 
1970,  wrote  to  t\w  Director  of  the  Bureau  of  Veterinary  Medicine:  "] 
have  no  question  or  doubt  from  the  material  presented  so  far  that  these 
compounds  are  carcinogenic."  6r 

The  Subcommittee  believes  that  the  Agency,  at  that  point  (1970), 
bad  sufficient  notice  that  the  data  suggested  the  strong  possibility  of 
a  hazard.  We  believe  the  agency  should  have  proceeded  to  identify  the 
Bpecific  issues  requiring  resolutions  and  should  have  required  resolu- 
tion by  the  manufacturers  within  a  specified  time.  Withdrawal  pro- 
ceedings for  the  drugs  should  have  been  instituted  by  FDA  at  that 
point. 

After  numerous  consultations  with  Norwich  and  Hess  &  Clark,  the 
agency,  11  months  later,  on  August  4,  1971,  issued  Notices  of  Oppor- 
tunity for  Hearing  proposing  to  withdraw  NADAs  for  furazolidone 
and  furaltadone.68  These  Notices,  however,  have  never  been  acted 
upon,  according  to  the  Agency's  Associate  Chief  Counsel  for  Vet- 
erinary Medicine,  because  they  were  too  vague,  thus  allowing  Norwich 
and  I  less  &  Clark  an  inordinate  amount  of  leeway  in  what  issues 
could  be  reviewed  at  the  proposed  hearings.09  After  determining  that 
the  Notice  was  too  vague  in  1973,  the  Agency  should  have  taken  steps 
promptly  to  insure  that  an  expedited  hearing  could  be  held  under 
explicit  notices.  In  fact,  FDA  took  no  action  until  advised  of  the  Sub- 
c<  tmmittee's  investigation  in  March  1976. 

Richard  Merrill,  the  FDA's  General  Counsel  said  the  Agency  was 
"getting  reversed  (in  court)  because  the  notices  (on  other  proposed 
withdrawals)  that  we  were  issuing  at  that  time  (1973)  were  not  ade- 
quate ...  I  think  we  would  have  lost  the  hearing  and  lost  the  ap- 
peals review."  in  a  case  involving  furazolidone  and  furaltadone.70  In 
response  to  questions  regarding  the  time  required  to  issue  the  original 
hearing  notice,  Merrill  said : 

While  it  took  too  long,  there  is  no  doubt  that  when  we  go  to  a  hearing  we 
want  to  win  that  hearing,  we  don't  want  to  be  told  that  the  hearing  notice  was 
inadequate  or  that  the  hearing  basis  is  inadequate.71 

Two  years  after  the  hearing  notice  on  October  15. 1973,  the  Bureau 
of  Foods  concluded,  after  additional  reviews  of  the  available  data, 
that  furaltadone  was  carcinogenic  and  that  furazolidone  was  "highly 

65  Id.  at  p.   29. 

"•'  Id.  fit  p.   9. 

«•  Letter  to  Dr.   C.  p.  Van   Hoiiweline.  Director.   Bureau  of  Veterinary  Medicine.   Food 

«  ?J?e  n-  56.*u'pra  at  p.  13.  These  hearings  have  not  yet  been  held. 
80  Id.  at  p.  20. 

70  See  n.  6.  supra  at  p.  528. 

71  Id. 
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suspect,"  72  Despite  this  determination,  based  in  part  on  the  presence 
of  furaltadone  residues  in  milk,  no  recommendation  went  to  the  FDA 
Commissioner  for  a  decision  to  suspend  its  use  at  once.73 

The  history  of  the  case  to  this  point  (late  1973)  clearly  indicates  a 
failure  by  the  Agency  to  act  promptly  within  its  designated  powers  to 
determine  if  the  evidence  did  warrant  prompt  reconsideration  of  the 
drugs.  The  Bureau  of  Foods,  based  on  available  evidence,  should  have 
recommended  withdrawal  or  suspension;  it  did  not.  The  Commis- 
sioner should  have  recommended  withdrawal  or  suspension  at  this 
time ;  he  did  not. 

The  Agency  continued  to  accept  scientific  re-evaluations  from  the 
companies  through  March  14,  1976,  the  night  before  the  Subcom- 
mittee's initial  hearing  on  nitrofurans,  when  the  Agency  (working 
unusual  Sunday  hours)  announced  plans  for  another  Notice  of  Oppor- 
tunity for  Hearing  on  the  drugs.  The  coincidental  appearance  of  the 
Agency's  new  intentions  and  the  Subcommittee's  investigation  of  the 
delay  in  deciding  the  nitrofuran  issue  was  described  by  Subcommittee 
Member  Henry  Waxman  as  a  "press  show."  Commissioner  Schmidt 
denied  the  Agency  was  simply  reacting  to  the  Subcommittee's  investi- 
gation.74 The  FDA  press  release  announcing  the  plans,  dated  March 
14,  1976,  indicated  that  the  Agency,  in  the  event  of  presentation  of 
reasons  for  a  hearing,  would  hold  it  "as  quickly  as  possible." 

As  noted  earlier,  the  Secretary  of  Health.  Education,  and  Welfare 
is  empowered  to  suspend  immediately  the  use  of  an  approved  food, 
drug,  or  cosmetic  before  a  hearing  if  its  continued  use  poses  an  "im- 
minent hazard"  to  human  health.  FDA  has  defined  "imminent  hazard" 
by  regulation  as — 

...  a  public  health  situation  (1)  that  should  be  corrected  immediately  to 
prevent  injury  and  (2)  that  should  not  be  permitted  to  continue  while  a  hearing 
or  other  formal  proceeding  is  being  held.75 

In  the  nitrofuran  case,  the  Agency  has  not  invoked  the  power  to 
suspend. 

In  addition  to  the  regulations  for  imminent  hazard.  Dr.  Schmidt, 
during  the  Subcommittee  hearings,  provided  two  additional  perspec- 
tives on  its  use. 

One  of  the  reasons  that  we  have  not  invoked  imminent  hazard  in  some  areas 
is  that  we  have  not  had  to,  because  if  there  is  indeed  an  imminent  hazard,  then 
pharmaceutical  houses  in  particular,  because  of  the  threat  of  lawsuits  and  bad 
publicity  and  so  on,  are  quick  to  withdraw  their  own  products.  So  that  in  times 
past,  drugs  such  as  sequential  oral  contraceptives,  pertussin,  and  a  number  of 
drugs,  in  which  we  might  have  had  occasion.  The  industry  very  quickly  pulled 
the  product  off  the  market  themselves.70 

In  the  case  of  nitrofurans,  however,  the  manufacturer  did  not  with- 
draw the  products.  Further,  this  situation  was  materially  different 
from  the  type  alluded  to  by  Dr.  Schmidt :  here,  the  Agency  was  faced 
with  a  drug  fed  to  animals,  not  humans,  a  drug  whose" deleterious 
effects  would  probably  be  detected  only  by  FDA  study  or  by  those 
who  benefit  from  the  drug's  sale.  The  criteria  for  withdrawal  or  sus- 


72  See  n.  56,  supra  at  p.  16. 

73  See  n.  6,  supra  at  p.  524. 
w  Id.  at  p.  529. 

•5  21  C.F.R.  3.73a. 

78  See  n.  6,  supra  at  pp.  574-575. 
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pension  of  a  product  should  not  be  based  upon  the  potential  threat  of 

lawsuits,  had  publicity,  and   voluntary  actions  by  the  nianu  fact  uivr. 

but  rather  upon  the  need  for  protection  of  the  public  health  to  pn 

possible  injury  while  a  serious  issue  IS  resolved. 

Dr.  Schmidl  further  stated: 

.  .  .  our  Interpretation  of  the  entire  legislative  [history]  was  thai  theOoi 
appreciated  thai  this  provision  of  the  law  would  be  used  only  rarely,  and  In 
extraordinary  circumstances.  Clearly,  we  have  not  used  it  often,  it  is  my  belief 
that  something  thai  would  present  an  imminent  hazard,  which  would  not  be 
removed  from  use  quickly  by  some  means,  and  which  we  would  have  to  Invoke 
ill.-  Imminent  hazard  standard,  would  be  unusual  Lndi 

Although  neither  the  statute  nor  FDA  regulations  dictate  that  the 
imminent  hazard  rule  be  used  only  rarely  and  in  extraordinary  cir- 
cumstances, FDA  according  to  Dr.  Schmidt  has  •  •  <•<  r  suspended  use 
of  any  animal  or  human  drug  because  it  was  considered  an  imminent 
hazard." 

Use  of  the  imminent  hazard  provision  depends  upon  twi  i  :  the 

degree  of  the  risk  and  the  length  of  time  necessary  to  resolve  the  ques- 
tions of  safety  during  the  administrative   process.  /.'. 

l:}in<L  Inc.  y.  Environmental  Protection  Agency  (EDF  y. 
EPA)  focused  upon  both  issues.  In  its  decision,  the  U.S.  Court  of 
Appeals  said : 

We  have  cautioned  that  the  term  "imminent  hazard*'  is  not  limited  to  a  concept 
of  crisis:  It  is  enough  if  there  is  substantial  likelihood  that  serious  harm  will  be 
experienced  during  the  year  or  two  required  in  any  realistic  projection  of  the 
administrative  process.7" 

Dr.  AT.  Adrian  Gross,  former  FDA  Assistant  Director  for  Scientific 
Coordination  and  currently  serving  as  a  scientist  in  the  Agency's  Bu- 
reau of  Drugs,  was  an  expert  scientific  witness  in  this  EPA  case.  In  an 
effort  to  clarify  the  grounds  for  possible  invocation  of  the  imminent 
hazard  clause  in  the  nitrofurans  case,  the  Subcommittee  reviewed 
prior  testimony  given  by  Dr.  Gross.  Dr.  Gross  testified  regarding  an 
environmental  group's  contention  that  the  Environmental  Protection 
Agency  should  have  suspended  the  use  of  two  pesticides  suspected  of 
being  carcinogenic.  While  Dr.  Gross  said  that  everyone  faces  a  possible 
hazard  of  developing  cancer  in  the  course  of  daily  life,  he  added  that 
persons  exposed  to  certain  aberrational  conditions — 

.  .  .  radiation,  workers  In  certain  industries  associated  with  the  production  of 
beta-naphthyl  amines,  asbestos,  vinyl  chloride,  etc.,  heavy  smokers,  patients 
exposed  to  carcinogenic  drugs,  consumers  of  carcinogens  in  food  such  as  a  tin  toxin, 
etc.  .  .  . 

confront  hazards  that  are  "imminent."  80  A  question  of  key  importance 
for  the  Subcommittee  inyolved  Dr.  Gross*  yiew  of  the  time  factor  as 
it  relates  to  the  definition  of  "imminent" : 

There  is  no  question,  for  example,  that  eating  a  can  of  mushrooms  contami- 
nated with  botulinus  toxin  constitutes  an  "imminent  hazard,"  since  one  can 
immediately  conjure  the  spectre  of  people  keeling  over  and  dying  soon  after  such 
exposure.  The  question  is  here,  it  seems  to  me,  since  cancer  has  a  very  long 

"If!,  at  p.  aOO. 
^  Id.  at  P.  :.7  4. 

» Environmental  Defense  Fund,  inc.  \.  Environmental  Protection  Igency.  510  F.2d 
1292,    1297    (1975  .   The  lav,,  involved   the  "imminent   hazard"  <usjm>iisj,,;  , .-  con- 

tained in  the  Federal  Pesticide  Control  Act  (7  U.S.C.  136d).  similar  to  that  in 
Food.  Drug  and  Cosmetic  Act. 

estimony   given   by   Dr.   M.  Adrian  Gross  at    courl   hearing,   Environmental  D 
Fund,  inc.  v.  Environmental  Protection  Agency  510  r.  2d  1292  1975). 

75   f>81— 76 2 
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latency  <  perhaps  as  long  as  20  to  30  years),  is  this  sufficient  to  tliink  of  this  event 
as  being  lest  "imminent"?  I  do  not  think  so.bi  (Emphasis  added) 

Although  Dr.  Schmidt  expressed  general  agreement  with  this  state- 
ment,82 In*  went  on  to  indicate  that  the  definition  of  "imminent  hazard"' 
as  lie  understood  it  and  as  interpreted  by  other  regulatory  agencies 
includes  ';an  unreasonable  and  imminent  risk  to  the  public."  The  nitro- 
furans,  according  to  Dr.  Schmidt,  do  not  pose  such  a  risk.83 

Dr.  Schmidt.  Yes ;  in  other  words,  there  is  a  hazard  associated  with  smoking 
cigarettes.  I  would  not  define  the  hazard  as  being  imminent. 

Mr.  Maguire.  Even  though  someone  might  die  20  years  hence? 

I  >r.  Schmidt.  Twenty  years  is  not  within  my  definition. 

Mr.  Maguire.  So  imminent  is  a  time  factor? 

Dr.  Schmidt.  Yes. 

Mr.  Maguike.  Delay  is  the  measurement  of  time  between  when  something  is 
ingested,  let's  say,  and  when  the  person  i«  likely  to  feel  or  suffer  any  effects,  is 
that  correct? 

Dr.  Schmidt.  That  is  my  interpretation. 

Mr.  Maguire.  I  would  think  imminent  might  better  be  defined  as  that  time 
period  in  which  you  exposed  yourself  to  something  and  suffered  some  sort  of 
irremedial  harm  either  that  day  or  20  years  later.  Why  won't  that  be  a  better 
definition  of  imminent?  In  other  words,  if  you  have  a  carcinogen  on  the  market 
which  I  would  have  ingested  tomorrow  except  for  your  act  today  which  pre- 
vented me  from  ingesting  it,  thus  saving  me  from  dying  20  years  from  now,  why 
isn't  that  classified  as  imminent  and  therefore  something  that  you  would  act  on? 
The  fact  that  I  die  20  years  later  would  mean,  under  your  definition,  that  you 
need  not  take  any  action  even  though  it  is  deadly.84 

It  is  clear  to  the  Subcommittee  that  the  time  of  injury  is  not  critical 
to  the  imminence  of  the  hazard;  the  probability  of  serious  injury  is 
the  true  concern.  The  Subcommittee  has  noted  that  the  administrative 
process  reviewing  evidence  regarding  the  possible  harm  posed  by  nitro- 
l  u  rans  has  spanned  11  years,  5  years  since  the  hearing  notices.  The 
drugs,  despite  evidence  strongly  suggesting  their  carcinogenesis,  are 
still  on  the  market.  FDA  has  thus  shifted  the  risk  of  illness  to  the 
public  while  the  issue  is  debated.  This  position  is  not  consistent  with 
the  basis  for  Section  512(e)  (1)  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act.85 

The  statute  does  not  direct  that  the  withdrawal  of  an  imminent  haz- 
ard  be  based  upon  a  decision  of  a  pharmaceutical  house;  it  gives  the 
Commissioner  of  the  Agency  and  the  Secretary  of  the  Department 
responsibility  to  carry  out  the  statutory  mandate  as  established  bv 
Section360b(e)(l)(B). 

The  Department  shall  withdraw  approval  when : 

(B)  ...  new  evidence  not  contained  in  such  application  or  not  available  to 
the  Secretary  until  after  such  application  was  approved,  or  tests  by  new  methods, 
or  tests  by  methods  not  deemed  reasonably  applicable  when  such  application  was 
approved,  evaluated  together  with  the  evidence  available  to  the  Secretary  when 
the  application  was  approved,  shows  that  such  drug  is  not  shown  to  be  safe  for 
use  under  the  conditions  of  use  upon  the  basis  of  which  the  application  was 
approved  for  that  subparagraph  (H)  of  paragraph  (1)  of  subsection  (d)  applies 
to  such  drug;  M 

(iAO  concluded  that  the  Agency's  interpretation  of  the  imminent 
hazard  provision — and  not  the  definition  itself — needs  to  be  liberalized 


81  in. 

K3  See  n.  r>.  »npra  at  p.  590. 

**  Id.  at  p.  597. 

w  hi.  at  p.  551. 

"••21   \\s.(\  360b(e)(l). 

8«21  U.S.C.  360b(e)  (1)(B). 
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■long  the  lines  of  the  decision  in  EDF  v.  I.'/'A.'  Supporting  this 
position,  the  Agency  regulations  state: 

The  "imminent  basard"  may  u>  declared  at  any  point  In  the  chain  of  events 
which  may  ultimately  result  In  harm  to  the  public  health.  The  occurrence  of 
the  final  anticipated  injury   la  qoI   essentia]  to  establish  thai   an  "imminent 

hazard*-  of  siu-h  occurrence  exist 

The  Subcommittee  is  of  the  opinion  that  the  statute  and  regulations 
Focus  solely  upon  the  need  to  correct  a  serious  public  health  hazard; 
consequently,  the  time  of  resultant  death  or  injury  is  not  critical.  The 
Commissioner  has  too  narrowly  construed  the  definition  of  a  imminent 
hazard. 

Further,  the  Delaney  Clause  of  i\w  Food,  Drug,  and  ('osmetic  Act 
prohibits  FDA  from  allowing  the  use  of  animal  drugs  that  induce 
cancer  to  be  used  for  food-producing  animals,  nnless  no  residues  above 
acceptable  tolerance  levels  are  found  in  the  food  they  produce.89  The 
burden  of  demonstrating  the  absence  of  hazardous  residues  rests  with 
the  manufacturer.99  The  manufacturer  of  nitrofurans  has  not  yet  dem- 
onstrated that  foods  contain  no  such  hazardous  concentrations. 

A  factor  the  Agency  should  consider  in  the  decision  to  suspend  a  Xew 
Animal  Drug  Application  is  the  availability  of  substitute  drugs  that 
do  not  pose  similar  dangers.91  Acceptable  substitutes  for  nitrofurans 
are  available.  Amprolium,  clopidol,  or  decoquinate  may  be  used  instead 
of  furazolidone,  a  known  carcinogen;  tetracycline  and  penicillin  may 
be  used  instead  of  furaltadone,  a  highly  suspect  carcinogen ;  amprolium 
and  clopidol  may  be  used  instead  of  nihydrazone,  a  highly  suspect  car- 
cinogen: various  sulphur  drugs  may  be  used  instead  of  nitrofurazone, 
highly  suspected  of  being  a  carcinogen.92 

These  available  substitutes  reinforce  the  position  that  the  drug 
suspended  pending  determination  of  safety. 

The  Subcommittee  believes  that  the  administrative  delay  in  the 
nitrofuran  case  is  unacceptable,  considering  the  nature  of  the  hazard. 
Chairman  Moss  stated  at  the  Subcommittee  hearing:  "FDA  does  not 
have  the  authority  or  right  to  gamble  with  the  public  health  of  our 
citizens.5' 93 

FDA  General  Counsel  Merrill  testified  in  this  connection : 

I  don't  think  there  is  any  excuse  for  the  length  of  time  we  have  taken.94 

The  Subcommittee  agrees  with  the  GAO  conclusion  that  the  Agency 
should  adopt  a  more  liberal  interpretation  of  the  ''imminent  hazard'' 
provisions,05  because  cancer  may  emerge  many  years  after  the  growth 
was  triggered  by  exposure  to  an  oncogenic  chemical,  radiation,  or  a 
combination  of  stresses.  FDA,  instead  of  exercising  its  suspension  per- 
rogative.96  chose  to  afford  XADA  holders  an  opportunity  to  bring  all 
relevant  data  to  light  at  a  hearing.  In  1971  the  Agency  issued  a  notice 

97  See  n.  56,  supra  at  p.  49. 
C.P.R.  3.73(a). 

~21  I'.S.C.  360b(d)(l)(m. 

»°21  U.S.C.  360b(l)(l)  and  21  U.S.C.  360b(m)  (5)  (A). 

p:  See  d.  *i.  supra  at  p.  003. 

"Memorandum  to  Chairman  John  E.  Moss  from  Staff,  the  Subcommittee  on  Oversight 
and  Investigations,  Re  :  "Dollar  Alternatives  to  the  Dm  of  Nitrofurans  Which  Do  Not 
Present  Similar  or  Other  Dangers  to  Man,"  March  18,  1970. 

M  See  n.  0,  supra  at  p.  319. 

8*  M.  at  p.  528. 

M  See  n.  56,  supra  at  p.  49. 

M21  U.S.C.  360b(e)(l). 
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for  a  hearing^  But,  5  years  later,  the  Agency  still  has  held  no  such 
hearing. 
The  Subcommittee  finds  that  FDA  has  deferred  unduly  to  the  hi- 
ts of  the  makers  and  buyers  of  nitrofurans.  while  the  public  eon* 
tinues  to  ingest  these  substances,  unaware  of  their  presence.  It  is  now 
11  year.-  after  the  first  evidence  of  their  possible  carcinogenity  sur- 
stant  General  Counsel  Merrill  lias  commented:  ".  .  .  the 
time  lias  come  to  stop  talking  and  draft  a  notice."  97  The  Agency's 
failure  to  act  sooner  is  indefensible. 

B.    PACEMAKERS 

Although  FDA  is  responsible,  as  noted  earlier,  for  the  regulation 
of  medical  devices  (including  cardiac  pacemakers),  the  law  did  not 
provide  FDA  with  authority  to  require  that  medical  devices  be  ap- 
proved as  safe  and  effective  before  they  are  offered  for  sale.98  In  this 
respect.  FDA  was  limited  to  inspections  of  a  manufacturer's  facilities, 
examination  of  finished  products,  and  surveillance  of  experience  with 
devices  marketed  across  State  lines. 

Pacemakers  are  implanted  in  the  chest  by  surgeons  to  stimulate  a 
regular  heart  beat.  In  1972,  the  General  Electric  Company  (GE)  re- 
called from  the  market  about  574  pacemakers  because  defects  in  the 
model  were  suspected  of  contributing  to  fatal  heart  failure  in  several 
Users  and  to  heart  problems  in  many  others.  Since  then,  about  23,000 
pacemakers  have  been  recalled  in  the  United  States  by  three  other 
manufacturers  because  of  their  defects. 

Subsequent  to  the  Subcommittee  hearings  on  these  recalls,  Congress 
enacted  the  Medical  Device  Amendments  of  1976  "  to  augment  con- 
siderably FDA's  statutory  powers  for  monitoring  these  instruments. 
Nevertheless,  FDA  actions  regarding  pacemakers  offer  significant  in- 
sights into  the  effectiveness  of  the  Agency's  enforcement  program. 
These  actions  pose  serious  questions  as  to: 

FDA's  enforcement  powers:  Are  they  sufficient?  Are  they  being 
executed  promptly  and  efficiently?  Are  there  serious  gaps  in  the  ad- 
ministration of  the  Agency  with  respect  to  enforcement  ? 

Through  its  Bureau  of  Medical  Devices  and  Diagnostic  Products 
( BMDDP),  established  in  1971,  the  Agency  is  empowered  10°  to  initi- 
ate legal  action  through  the  Department  of  Justice  when  it  considers 
medical  devices  to  be  adulterated  or  misbranded.  Suspicion  that  spe- 
cific products  are  in  violation  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  may  prompt  the  Agency  to  seek  a  court  order  to  authorize  it  to 
seize  and  remove  these  products  from  the  market.101  The  only  other 
means  of  stopping  sales  of  suspect  products  is  voluntary  recall  by  the 
manufacturer  (s). 

Seizures  authorized  by  a  civil  court  action  against  misbranded  or 
adulterated  items  are  limited  to  the  specific  quantity  and  location  of 
the  medical  device  identified  in  the  complaint. 

97  See  n.  6,  supra  at  p.  577. 

<*Under  Sections  505(b)   and  512(b)   of  the  Food.  Drug,  and  Cosmetic  Act   (21  U.S.C 
.355(b)  and  360b (b),  FDA  requires  premarket  clearance  only  for  drugs  and  fond  additives. 

99  Pub.  L.  94-295,  Medical  Device  Amendments  of  197G. 

100  21  U.S.C.  352. 
301  21  U.S.C.  334. 
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By  definition,  a  recall  Includes  a  manufacturer's  correction  of  prod 
nets  on  the  marki  '1  as  the  removal  of  such  products  from  sale. 

V\  )\  may  nor  compel  a  recall. 

1  because  recalls  are  voluntary,  medical  <lc\  ice  manu fact urers  arc  not 
required  to  notify  FDA  of  such  action--.  Once  FDA  learns  of  a  recall, 
it  can  inspect  the  manufacturer's  facilities,  colled  sample  ] 
bondud  tests  od  finished  goods,  and  investigate  the  effectiveness  of 
the  recall.102  The  Establishment  Inspection  section  (5  00  50  G)  of  the 
FDA  Regulatory  Procedure  Manual  states: 

An  in  depth  inspection  should  be  made  to  determine  1 1 1 « -  basic  cause  for  each 

Class  I  Recall,  as  well  as  for  each  Class  II  Recall  warranting  Level  '2  effective- 
ness checks.103 

On  two  occasions  in  1972— January  and  April  GE  ordered  pace- 
maker recalls  after  receiving  reports  that  some  of  its  devices  had 
operated  ai  an  abnormally  high  speed,  the  result  of  a  short-circuit  in 
those  built  with  tin-plated  circuit  runs  during  the  period  June  6 
through  September  8,  1971.  GE  blamed  the  short-circuit  on  a  -den- 
dritic growth  of  copper  between  the  circuit  runs  on  the  paper  epoxr 
circuit  board  in  the  pacemaker,"  associated  with  moisture  on  the  tin- 
plate.104 

The  Agency  requires  its  staff  to  collect  and  examine  physical  sam- 
ples of  recalled  products. 

The  inspector  will  explore  all  possibilities  which  may  have  a  hearing  on  the 
product's  deficiency.  To  pinpoint  the  basic  cause,  the  inspector  should  check 
records,  facilities,  conditions,  manufacturing  controls,  and  laboratory  practices 
for  raw  materials,  finished  products  and  reserve  samples.106 

Yet,  the  General  Accounting  Office  reports  that  FDA  staff  did  not  do 
so  in  this  instance,  although  the  Agency  had  learned  of  this  recall 
through  newspaper  stories.106 

During  an  investigation  of  GE's  facilities,  an  Agency  inspector 
and  a  technical  representative  from  the  Bureau  of  Devices  were  <> 
entrance  into  GE's  testing  laboratory  because,  tl  e  company  asserted, 
rch  in  there  was  proprietary.  Agency  officials  never  brought 
enforcement  action  '  :  to  obtain  access  to  the  testing  area.  Th 
Director  of  the  Bureau  of  Devices  Compliance  Division  said  that  little 
couUl  be  learned  from  an  inspection.  This  view  was  not  shared  by  the 
-\_.  ticy's  technical  representative.108 

On  August  7,  L972,  BMDDP's  Divisi  m  of  Compliance  advised  the  Minneapolis 
District  Office  that  a  citation  could  be  issued  against  GE  charging  : 

.  .  .  that  the  products  are  adulterated  under  section  501(c)  (of  the  FD&C 
Ai':  i  in  that  their  quality  falls  below  that  which  they  purport  or  ;:v<"  represent  I 
to  possess;  and  that  the  products  are  misbranded  under  section  502(f)  (2)  (of  the 
act)  in  that  the  labeling  fails  to  bear  adequate  warnings  against  use  in  those 
pathological  conditions  or  by  children  where  its  use  may  be  dangerous  to  health, 
or  against  unsafe  dosage  or  methods  or  duration  of  administration  or  ;u  • 
ti<>n.  in  Buch  manner  and  form,  as  are  necessary  for  the  protection  of  usen 
sec  Ion  502(j)   (of  the  act)  in  that  the  device  is  dangerous  to  health  when  used 


"■"Food  and  Drue  Administration's  Investigation  of  Defective  Cardiac  Pacemakers  R  - 
called  by  the  Ceneral  Kloof ric  Company."  Report  of  tho  Comptroller  Goncral  of  the  I 
States.  MWD-7.>71.  March  10.  I07r,.  p.  2.  And  21  U.S.C  352. 
■  e  ii.  30,  tupra  at  sortion  .l-OO-oO-G. 
See  i!.  I  02,  supra  at  ,•>.  »'». 
"■Seen.  •"-'»  supra  .h  section  '   00  50— G— 2. 
in"  See  n.  102.  supra  at  p.  ."». 

-1    U.S.C   ::.■'   and  352    r>  '  ,r.  Section   5  00   50 

1,w  See  n.  102.  supra  at  pp.  6-7. 
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in  the  dosage,  or  with  the  frequency  or  duration  prescribed,  recommended,  or 
suggested  in  the  labeling  thereof.108 

Further,  the  GAO  investigation  revealed  that  the  Agency  had  failed 
(o  contact  all  the  product  consignees,  even  though  the  Agency's  pro- 
cedures require  that  these  persons  he  notified  by  the  manufacturer 
when  a  recall  presents  an  imminent  hazard.  The  Agency  learned  latei 
that,  at  least  five  physician  consignees  had  not  been  notified.110 

Because  of  an  "administrative  oversight.'*  the  Acting  Director  of  the 
Bureau's  Division  of  Compliance  said  that  GE's  pacemaker  recall 
never  appeared  in  the  Agency's  recall  list.  The  FDA  did  not  issue  a 
public  warning  through  the  news  media.  These  oversights  violated  the 
Agency's  recall  procedures  in  force  at  that  time.111  The  Agency  re- 
sponded to  the  GAO  conclusion : 

This  pacemaker  recall  illustrates  a  situation  where  the  Agency  believes  a  gen- 
eral press  release  may  alarm  or  frighten  those  not  affected  by  the  recall  .  .  .  The 
emotional  trauma  experienced  by  many  patients  when  unnecessary  publicity  is 
generated  should  not  be  understated.1" 

The  GAO  noted  also  that  GE  had  failed  to  locate  one  of  the  defec- 
tive pacemakers.113 

According  to  the  GAO, 

.  .  .  the  lack  of  FDA  inspection  guidelines,  safety  and  performance  standards 
and  good  manufacturing  criteria  for  complex  medical  devices  such  as  pace- 
makers limited  the  effectiveness  of  the  Agency's  investigation  of  the  pacemaker 
recall.114 

In  response  to  these  criticisms,  the  Agency  in  May  1974  awarded  a  con- 
tract to  the  Association  for  the  Advancement  of  Medical  Instruments 
for  the  development  of  pacemaker  standards.  A  book  of  guidelines  was 
received  by  FDA  in  August  of  1975.115  No  official  actions  have  been 
taken  by  FDA  to  use  those  guidelines.116 

During  the  course  of  FDA's  investigation  of  GE's  recall,  the  Bureau 
of  Devices  concluded  that  prosecution  was  not  warranted.  In  reaching 
this  conclusion,  the  Bureau  did  not  consult  with  the  FDA  General 
Counsel.  Questioned  later  by  GAO,  the  General  Counsel  said,  "There 
may  have  been  a  basis  for  prosecution  against  GE,"  but  that  the  case 
at  the  time  of  GAO's  investigation  was  too  old  to  open.  Not  only  did 
the  Agency  elect  not  to  prosecute :  it  also  suspended  evaluation  of  GE's 
corrected  pacemaker  once  the  company  informed  FDA  that  the  defect 
had  been  rectified.117 

In  testimony  before  the  Subcommittee,  Dr.  Alexander  Schmidt.  Com- 
missioner of  the  FDA,  said  the  Agency  was  in  the  process  of  reviewing 
the  procedure  for  consulting  the  General  Counsel  on  investigations.118 


100  Id.  at  p.  11. 

110  Id.  at  pp.  7-9. 

111  Id.  at  p.  8. 

u*  See  n.  fi.  supra  at  p.  620. 

»*  See  n.102.  supra  at  p.  8. 

«« Id.  at  p.  21. 

115  "Pacemaker  Standards :  Labeling:  Requirements.  Performance  Requirements,  and 
Terminology  for  Implantable  Artificial  Cardiac  Pacemakers. "  Association  for  the  Advance- 
ment of  Medical  Instrumentation,  Food  and  Drug  Administration  Contract  No.  223-74- 
5083.  August  1975. 

118  FDA  has  said  they  will  not  take  any  action  on  pacemaker  standards  until  they  have 
decided  bow  they  are  affected  by  the  "Medical  Device  Amendments  of  197G".  Telephone 
conversation  with  Robert  C.  Wetberell,  Jr..  Director  of  Legislative  Services,  Food  and 
Drue  Administration.  Aujrust  25.  1970. 

117  See  n.  102,  supra  at  p.  13. 

11S  See  n.  G,  supra  at  p.  628. 
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Richard  A.  Merrill,  FDA  ( General  Counsel,  told  the  Subcommitl 
it  would  be  desirable  to  have  consultation  take  place  *  Ith  the  attorney    during 

the  developmental  Stages  Of  CSSOS  and  that  occurs  very  frequently  but  in  an 
Bgency    Which   has  2800  people   in   the  field  and   40  lawyers   all  of  whom   are   In 

Washington  there  are  going  to  he  situations  in  which  Incipient  regulatory  actions 

that   may  or  may  not  come  to  fruition  are  not  developed  in  consultation  With  :in 

attorney."* 

Subsequent  to  GE's  1972  recall,  three  other  firms-  -Biotronik,  [nc, 
Cordis  Corporation,  ami  Vitatron  Medical,  [nc.  recalled  pacemakers 
because  of  a  variety  of  defects,  also  Linked  with  deaths  and  injuries. 
In  June  and  October  1973  and  December  1974,  the  Cordis  Corpora- 
tion recalled  aboul  L8,000  pacemakers  with  circuit  defects;  FDA  did 
not  learn  about  the  June  1973  recall  until  approximately  L6  months 
later.  Biotronik,  a  German  corporation,  recalled  about  1,345  pace- 
makers in  February  1974  when  it  was  discovered  that  some  units  accu- 
mulated moisture  that  caused  a  ma  1  ft  met  ion  :  Fl  >A  Learned  of  this  re- 
call about  7  months  later.  In  dime  1974,  Vitatron  Medical,  a  Dutch  com- 
pany, recalled  about  506  pacemakers  with  defective  batteries;  FDA 
learned  of  this  recall  6  months  later.  In  January  L975,  the  Agency  had 
accounted  for  the  location  of  fewer  than  half  of  the  Vitatron  units 
under  the  recall  notices.  GE  initiated  an  additional  recall  of  2,000  in 
June  1974  when  defects  similar  to  those  in  units  in  the  first  recall 
began  to  recur.  After  meeting  with  GE  officials  and  studying  data  on 
experience  with  this  unit,  the  Acting  Director  of  the  Bureau  of  Devices 
advised  the  company  to  suggest  a  shorter  period  for  use  of  one  of  its 
fixed-rate  pacemaker  models,  advice  that  the  company  followed.120 

In  response  to  a  GAO  request  for  an  accounting  of  all  deaths  and 
injuries  associated  with  the  recalls  carried  out  by  the  four  companies, 
FDA  was  unable  to  offer  precise  figures  since,  in  some  cas 

.  .  .  neither  the  firm,  the  physician  nor  the  Agency  have  been  able  to  confirm, 
even  after  a  full  and  complete  investigation,  whether  a  death  wns  actually 
caused  by  a  defective  unit.  Moreover,  the  term  "injury,"  as  associated  with  ;» 
pacemaker  malfunction,  is  not  easily  definable.1*1 

Continuing  investigations  by  the  Agency  have  indicated,  however,  that 
at  least  seven  deaths  and  two  injuries  have  been  caused  by  malfunc- 
tioning pacemakers  since  the  first  recall  by  GE  in  1972. 122  Because  the 
Agency  inspected  only  GS  of  the  recalled  pacemakers,  it  is  difficult  to 
tell  how  many  of  the  40  who  died  wearing  defective  pacemakers  ac- 
tually were  killed  by  the  product's  failure.123 

The  Subcommittee  finds  the  pacemaker  history  illustrates  a  number 
of  deficiencies  that  the  Agency  must  rectify.  When  specific  regulations 
nave  been  provided  to  guide  the  Agency's  response  to  a  particular  situa- 
tion, its  administrators  should  ensure  that  they  are  followed.  Otherwise 
the  FDA  should  use  the  services  of  its  General  Counsel  to  amend  the 
regulations  or  authoritatively  interpret  them. 

The  Subcommittee  believes  that  the  Agency  failed  effectively  to 
insure  removal  of  defective  pacemakers  from  the  market.  The  Sub- 
committee has  noted  that  FDA  did  not  completely  inspect  (JE's  manu- 

"•  Id. 

120  Spp  n.  102.  fin  pro  nt  p.  1  <>. 
*»  See  n.  R.  xuprn  at  p.  622. 
^  See  n.  102.  suprn  at  p.  iv. 
m  Id.  at  p-  25. 


300 

facturing  facilities  to  ascertain  the  causes  of  the  first  recall,  and  subse- 
quently accepted  without  question  the  company's  assurances  that  the 
:e  had  been  corrected.  In  addition,  the  Agency  stood  by  although 
GE  failed  to  notify  all  consignees  of  the  defective  devices,  the  Agency 
did  nothing  to  see  that  v)vi\  readied  all  affected  physicians,  as  its  recall 
procedures  require. 

The  Agency  failed  also  to  review  completely  the  charge  that  GE 
had  been  deficient  or  to  consult  its  General  Counsel  to  determine  if 
prosecution  was  warranted.  FDA's  General  Counsel  told  the  Subcom- 
mittee: "I  believe  my  office  ought  to  be  consulted  at  the  earliest  oppor- 
tunity in  matters  of  this  kind."  124  When  a  manufacturer  is  suspected 
of  violating  the  regulatory  statute,  the  Subcommittee  believes  that 
FDA  is  obligated  to  use  its  legal  experts  to  evaluate  the  facts  and 
commence  appropriate  enforcement  actions. 

In  view  of  technical  complexity  of  medical  devices  such  as  pace- 
makers, coupled  with  the  fact  that  their  performance  is  critical  to 
the  survival  of  the  users,  the  Agency  should  insist  on  comprehensive 
safety  and  performance  standards  for  their  operation.  In  order  to 
determine  that  these  standards  are  met,  FDA  must  staff  itself  with 
technically  competent  inspectors  and  issue  regulations  for  facility  in- 
spections so  that  FDA  officials  may  ascertain  first-hand  that  defici- 
ciencies  have  been  rectified  beyond  doubt.  It  is  clear  that  after  the 
initial  GE  recall,  FDA  had  reason  to  verify  the  company's  word  that 
the  pacemakers  had  been  corrected,  since  2  years  later  the  same  defect 
forced  recall  of  about  2.000  other  units. 

The  Subcommittee  believes  that  the  Agency's  recall  procedure,  with- 
out the  appropriate  statutory  support,  is  an  ineffective  way  to  deal 
with  life  and  death  issues.  In  1971,  the  House  Committee  on  Govern- 
ment Operations  spoke  eloquently  to  this  point.125  Subsequent  to  that, 
report  calling  for  FDA  to  review  the  need  for  additional  legislation 
on  recall,126  the  Agency  has  neglected  to  seek  strong  recall  authority. 
Furthermore,  in  the  event  the  Agency  has  decided  that  amending  the 
Food,  Drug,  and  Cosmetic  Act  is  unnecessary,  the  Agency  should  have 
issued  regulations  which  would  have  the  force  and  effect  of  law  on  its 
actions  following  a  recall. 

To  date,  the  only  legislative  request  the  Agency  has  made  with 
respect  to  recall  is  for  increased  administrative  detention  authority.1'-" 
The  Food,  Drug,  and  Cosmetic  Amendments,  introduced  by  Agency 
request  in  the  Senate  in  1974  and  the  House  in  1976,  included  a  provi- 
sion that,  upon  proper  notification  of  a  manufacturer,  the  Agency 
would  be  able  to  detain  a  product  until  a  decision  could  be  made  on  a 
court  order  for  seizure.128  The  Subcommittee  believes  that  new  recall 
legislation  is  essential  to  FDA's  mandate,  comparable  to  the  recall 
authority  granted  for  auto  and  consumer  product  safety. 


124  See  n.  6,  supra  at  p.  f.28. 

125  "Recall  Procedures  of  the  Food  nnd  Drug  Administration."  Committee  on  Government 
Operations,  U.S.  House  of  Representatives  H.  Rep.  92-585,  92d  Cons..  1st  Sess.,  October  21. 
1971. 

138  Id.  at  p.  20. 

127  FDA  has  asked  for  "administrative  detention"  authority  twice  (the  Food.  Drug,  and 
Cosmetic  Amendments).  S.  3012  was  introduced  nt  the  request  of  the  Agency.  03d  Cong..  2d 
Sess.,  February  18.  1974.  TT.R.  14256  was  introduced  at  the  request  of  the  Agency.  94th 
Cong.,  2d  Sess.,  June  18.  1070. 

r*  id. 
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C.    CHI  v  IPAPA1  N 

So  that  FDA  may  evaluate  scientific  evidence  to  determine  - 
drags  are  safe  and  efficacious  before  thej  are  approved  £01      arkel 
tog,"9  Section  505(b)  of  the  Food,  Drug,  and  Cosmetic  An  requires 
that  manufacturers  submit  : 

i  i  i  full  r.-ports  of  Investigations  which  have  been  made  t<>  show  whether  i  r 
not  such  drug  i->  Bafe  for  use  and  whether  such  drug  Is  effective  in  use.  .  .  . 

To  assese  FDA's  methods  for  ascertaining  the  scientific  !>asis  for 
determining  the  safety  and  efficacy  of  drugs,  (he  Subcommittee  re- 
viewed the  History  of  tin-  use  of  chymopapain,  an  enzyme  administered 
by  injection  a.-  a  chemical  alternative  to  back  surgery.  In  addition, 
the  Subcommittee  examined  the  chymopapain  case  to  appraise  the 
Agency's  use  of  advisory  committees  concerning  New  Drug  Applica- 
tions (NDA's) . 

Chymopapain,  first  approved  by  FDA  in  L963  as  an  Investigational 
New  Drug  (IND)  l8°  and  used  in  approximately  L5,000  patients,  was 
said  by  its  manufacturer.  Travenol  Laboratories  of  Morton  Grove, 
Illinois,  to  dissolve  ;i  ruptured  or  damaged  intravertebral  disc,183  a 
source  of  acute  sciatic  pains.  In  1967,  reports  indicated  that  the  drug 
was  potentially  dangerous.  Some  patients  had  allergic  reactions  to  the 
drug-  Others  became  paraplegic.  At  least  two  patients  died  in  1J>7^ 
1974  in  Washington  as  a  direct  result  of  an  anaphylactic  shock.132 

Following  submission  by  the  manufacturer  of  a  New  Drug  Applica- 
tion for  approval  of  full  marketing  privileges,  the  Agency  in  February 
1071  established  the  Ad  Hoc  Committee  on  Disease.  This  committee 
met  on  January  10,  1072,  to  review  scientific  data  relating  to 
Chymopapain.188 

The  ad  hoc  committee  su£<rested  that  additional  review  was  needed 
before  NDA  approval  could  be  recommended.  On  February  12,  107;;. 
FDA  submitted  the  question  to  the  Surgical  Drugs  Advisory  Commit- 
tee, composed  of  neurosurgeons,  orthopedic  surgeons,  FDA  officials. 
Travenol  representatives,  and  other  experts.134  This  panel  received 
reports  from  specialists  who  had  used  chymopapain.  Several  commit- 
tee members,  including  Dr.  William  W.  Krippaehne,  Chairman  of  the 
Department  of  Surgery.  Fniversity  of  Oregon,  questioned  the  drug's 
safety : 

Dr.  Krippaehne.  First  of  all,  it  is  not  a  nonhazardous  procedure.  If  any  of  it 
leaks  out  epidurally,  you  have  a  major  problem,  from  paraplegia  up  and  down. 
plus  a  1  per  cent  major  type  of  anaphylactic  type  of  response  that  you  (Dr. 
Crout)  presented  in  your  data.  Those  are  two  major  things  making  up  lVi  per 
cent  approximately,  a  very  major  complication. 

And  unless  you  can  show  efficacy  above  and  beyond  alternative  treatment  or 
alternative  therapy.  I  think  you  are  in  very  great  danger  of  getting  into  trouble 


1=9  21  r.s.c.  355(b). 

180  "Subcommittee  Report  on  Disease.  Chymopapain."  Subcommittee  of  the  Sursrieal  Drugs 
Advisory  Committee.  Food  and  Dnifr  Administration.  Tune  27.  107."!. 

:;n  The  commercial  name  for  Chymopapain  wns  "Disease." 

"-  Subcommittee  Briefing  on  Chymopapain  by  Dr.  Bernard  Sussman.  Neurosurgeon  at 
Uowr.rd  University  School  of  Medicine,  May  20,  1075  (to  ho  found  in  Subcommittee  flies 
under  "Chymooapaln,  FDA-107"). 

■•Ad  TToe  Committee  on  Disease.  Dr.  Guy  L.  Odom,  Chairman.  Bureau  of  Drugs,  Pood 
and  Dm::  Administration.  Department  of  Health,  Education,  and  Welfare,  Jan.   19.   1972. 

"«Tmn«crin^  of  Rurjricnl  Drn"s  Advisory  Committee  Meeting.  Department  of  Health. 
Education,  nnd  Welfare.  Public  Health  Service,  Fool  and  Drug  Administration,  RookvilV. 
Maryland.  Februarv  12.  107.°.. 
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when   you   present   material   with   these  two  what   I   look   at  as   very   major 

problems.135 

At  the  February,  1973  meeting  of  the  Surgical  Drugs  Advisory 
Committee,  Dr.  Richard  Crout,  Director  of  the  Bureau  of  Drugs, 
told  the  group  that  there  was  still  no  new  data  suggesting  the  safety 
and  efficacy  of  the  drug. 

Dr.  Crout.  There  are  really  two — well,  there  are  several  issues.  Let's  divide 
it  into  three  possible  kinds  of  efficacy,  and  we  are  not  sure  about  any  one  of 
tli on.  (Emphasis  added.) 

One  kind  of  efficacy  is :  Does  this  reduce  the  degree  of  pain  and  shorten  the 
period  of  bed  rest:  That  is  a  form  of  efficacy  that  may  very  well  be  valuable. 

A  precise  answer  to  that  question  isn't  known.  That  is  the  sort  of  thing  which 
might  emerge  from  a  controlled  clinical  trial,  because  that  kind  of  efficacy  is 
appraised  on  the  basis  of  two  or  three  months  after  you  have  had  the  injection. 

The  second  kind  of  efficacy  is :  Does  it  reduce  the  fraction  of  patients  who 
ultimately  get  operated  upon?  Now,  that  is  really  unknown.  The  company  thinks 
so,  but  that  is  an  unknown  figure. 

And  then  the  third  question  of  efficacy,  I  think,  is  truly  unanswerable,  and 
and  that  is:  What  does  it  do  over  a  lifetime  to  treat  the  disease:  And,  as  has 
been  pointed  out,  there  is  a  great  deal  of  controversy  on  that.138 

Dr.  Francis  Jackson,  Director  of  Surgical  Services  for  the  Veterans' 
Administration,  questioned  the  drug's  efficacy : 

Dr.  Jackson.  In  the  VA  (Veterans'  Administration)  a  year  ago  there  was 
something  published  on  disc  repair  from  World  War  II,  long-term  results,  which 
said  essentially  that  for  those  who  have  been  followed,  treated  surgically  or 
not,  essentially  there  wTas  no  major  difference  between  the  two  groups.  But  this 
was  an  uncontrolled  study. 

This  is  such  a  controversial  area,  pain  being  what  it  is,  a  very  subjective 
mechanism,  that  I  for  one,  realizing  that  statistically  today  it  is  possible  to 
arrive  at  data  in  well  controlled  studies  with  a  small  or  modest  group  of 
patients,  personally  feel  that  your  alternative  or  option  number  one  (a  controlled 
study)  is  the  one  I  would  support.137 

Dr.  Crout  also  reminded  the  group  that,  in  view  of  the  absence  of 
sufficient  data,  they  would  have  to  be  careful  in  the  selection  of  a  new 
panel  to  review  chymopapain.  In  this  context,  Dr.  Crout  stated : 

Some  patients  require,  for  example,  general  anesthesia.  Some  are  done  under 
local,  but  some  are  done  under  general  anesthesia.  And  actually  we  should  make 
a  decision  on  this  drug  based  upon  the  evidence  at  hand,  ivhich  means  the  uncon- 
trolled experiments  and  the  testimony  of  experts. 

If  we  go  that  route,  tve  have  to  find  the  right  group  of  experts  to  testify  about 
this,  because  the  last  panel  of  experts  we  had  said  no.  and  the  data  now  aren't 
any  different  from  what  they  were  a  year  ago.  *  *  * 138  (emphasis  added) 

When  asked  about  the  problems  with  the  data  and  the  investigators, 
Dr.  Crout  replied : 

We  are  not  presenting  this  to  you  as  an  ideal  example  of  either  drug  develop- 
ment or  drug  regulation.  It  is  an  embarrassment  to  both  the  FDA  and  the 
firm.1" 

Further,  the  wide  variation  in  scientific  data  prompted  Dr.  Crout  to 
observe, 

I  think  we  can  guarantee  you  can  get  any  answer  you  want  on  any  question, 
depending  on  whom  you  call. 

And  one  of  the  judgments  we  need  you  the  most  for,  and  that  we  are  having 
the  greatest  difficulty  with,  is  whom  to  ask  about  what. 


M«  T&.  at  p.  155. 

1!M  Id.  at  pp.  153-154. 

w  hi.  nt  p.  ir.n. 

1M  />/.  at  p.  144. 
"9  Id.  at  p.  IfiO. 
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Dr.  Gebwig,  This  la  m  problem  with  ynuv 

Dr.  Crout.  Oh,  yes.  you  can  gel  almost  any  answer  yon  wanl  dependii 
whom  ymi  call  abont  this  di  . 

He  then  directed  a  new  subcommittee,  under  the  direction  of  Dr. 
Robert  Hickey,  Medical  Director  of  M.I).  Anderson  Hospital  and 
Tumor  Institute  in  I  Ion-ton,  Texas  ,1!  to  examine  further  the  conflict- 
ing evidence  on  chymopapain.  Apparently,  the  absence  of  evidence 
from  a  controlled  study  had  obliged  the  committee  to  refuse  to  sub- 
mil  ;i  definitive  recommendation  on  the  Chymopapain  N'DA.11-  The 
new  advisory  subcommittee's  task  w  as  to  -elect  a  new  group  of  experts 
to  «l«al  with  Chymopapain.  Apparently  undeterred  by  lack  of  a  con- 
trolled clinical  trial.  Dr.  Crout  nevertheless  seems  to  have  expected 
t lie  new  group  of  experts  I o  come  to  a  conclusion.  1  >r.  Crout  stated  : 

Well.  J  would  he  very  grateful  and  we  would  appreciate  it.  I  don'L  think  yon 
can  come  to  prips  with  it  without  looking  at  the  data  for  a  day. 

Bui  as  I  point  out.  wo  have  on  record  now  a  prestigious  group  who  said  no. 
and  we  know  whoever  we  pick  to  another  group  we  can  get  to  say  either  yea 
ur  n<>.  and  we  know  we  don't  have  controlled  data,  and  what  is  the  right  way 
logo?  That  is  your  charge  and  your  challenge,14" 

The  Subcommittee  questions  the  need  for  a  second  group  of  export- 
when  the  preceding  one — in  Dr.  Croat's  words  a  prcstigons  group — 
had  recommended  nonapproval. 

At  an  October  24,  1973  meeting  of  the  advisory  committee,  the  tran- 
Bcripl  showed  the  group  to  be  no  nearer  a  decision.  The  absence  of 
comparable  data  remained  a  major  obstacle.  Dr.  Jackson,  Director  of 
Surgical  Services  for  the  Veterans'  Administration,  stated: 

I  am  very  disturbed  about  this  protocol.  I  do  not  see  it  as  being  a  good  scien- 
tific clinical  document.  We  were  talking  about  this  before  you  (Dr.  Crout) 
came  in.  /  do  not  see  this  having  been  designed  by  clinical  investigators.  This 
Ikis  L((»  designed  by  a  constituent,  if  you  icill.  It  lacks  definition.  It  lacks 
preciseness,  where  I  think  that  some  preciseness  could  be  provided.  I  think  that 
the  generalities  mean  that  there  are  too  many  things  dangling  ...  I  go  back 
t<>  my  letter  that  I  sent  to  Bob  Hickey  and  a  copy  to  you  saying  that  I  thought 
this  group  should  have  the  assistance  and  guidance  of  a  good  group  of  clinical 
investigators  and  a  statistician,  with  no  bias  and  no  relation  to  the  drug  in  the 
way  of  company,  if  that  is  possible.1*4  (emphasis  added) 

A  March  15.  1974  report  from  Dr.  Hickey's  subcommittee  revealed 
that  the  same  scientific  issue  was  persisting:  investigators  disagreed 
on  recommendations,  largely  because  studies  had  been  conducted  with 
different  designs  with  poor  protocols.145  Meanwhile,  the  scientists  were 
perplexed  over  indications  that  the  injection  of  simple  saline  solutions 
resulted  in  benefits  almost  equal  to  those  of  the  drug.  This  inference, 
although  dismissed  during  the  Committee  meeting  by  Dr.  Crout,  later 
proved  to  be  fairly  accurate.146  The  advisory  committee  ultimately 


at  p.  1H4. 
'    i:..brrt    Hickey.   M.D..   Executive   Secretary   and   Medical    Director.    Snrcrical    Director, 

»1  Division.  M.D.  Anderson  Hospital  and  Tumor  Institute.  Houston.  Tp.xas. 
142  See  n.134.  aupra  at  p.  150. 
»«  M.  at  p.  161. 

141  Transcript  of  Surgical  Drugs  Advisory  Committee  Meeting.  Department  of  Health. 
Education,  and  Welfare.  Public  Health  Service.  Food  and  Drug  Administration.  October  24. 
lf»73.  pp.  20-?,n. 

1«-' Transcripr  of  Sureical  Drues  Advisorv  Committee  Meeting.  Department  of  Health. 
Education,  and  Welfare.  Public  Health  Service.  Food  and  Dru<r  Administration.  March  ir>. 
10,4.  p.  109.  The  study  also  revealed  that  72  percent  of  the  patients  Bhowed  marked 
improvement  :  14  percent  showed  sliijht  improvement:  14  percent  showed  no  improvement. 
14,1  Rene  Menguy,  M.D..  Sur-eon-in-Chlef,  Genesee  Hospital,  Rochester,  New  York.  Id.  at 
p.  177. 
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suggested  approval  of  the  drug's  NDA,  but  under  a  Phase  IV  status: 
that  is,  the  drug  could  be  marketed,  but  users  would  have  to  report  re- 
sults continuously  to  the  Agency,  since  concern  about  its  safety 
persisted. 

The  ITickey  subcommittee  also  rejected  a  proposal  to  conduct 
double-blind  studies  using  Chymopapain  and  a  placebo.  (In  such 
studies,  neither  the  doctor  nor  the  patient  knows  whether  the  solution 
injected  contains  the  active  drug  or  water.  The  test  is  conducted 
in  such  a  way  that  observers  may  determine  the  effects  without  the 
bias  of  participating  physicians  or  patients.) 

Specifically,  they  felt  that  the  use  of  an  intra-disc  placebo  injection,  which 
would  not  be  of  benefit  but  which  could  produce  complications,  was  not  justified 
and  would  not  be  acceptable  to  patients  or  to  institutional  review  committees.117 

During  the  March  1976  hearings,  Congressman  Schcuer,  a  member 
of  the  Subcommittee,  questioned  Commissioner  Schmidt  about  the 
duration  of  the  Chymopapain  issue : 

Mr.  Scheuer.  In  this  case  was  there  any  need  to  spend  10  years  or  more  than 
10  years?  Was  there  anything  about  the  nature  of  this  drug  that  required  15,000 
injections  before  you  found  out  that  it  was  in  effect  a  placebo?  Wouldn't  a  proper 
research  design  in  the  IND  phase  have  proven  this  in  a  matter  of  months  as 
actually  happened  when  Col.  Albert  Martin,  chief  of  neurosurgery  at  Walter 
Reed,  decided  to  conduct  double  blind  on  his  own  initiative?  If  he  could  do  it  in 
10  months,  why  did  it  take  your  agency  10  years  ? 

Dr.  Schmidt.  Your  characterization  of  this  thing  is  your  own.  I  certainly  do 
not  share,  nor  would  the  community  of  orthopedic  surgeons  in  academia  or  any 
place  else  in  this  country  share  your  characterization  of  what  has  turned  out  to 
be  a  very  peculiar  research  experience.148 

Later  during  the  Subcommittee's  hearings.  Dr.  Crout  acknowledged 
that  the  Agency's  policy  on  the  determination  of  protocols  had  changed 
relatively  recently. 

Mr.  Scheuer.  Then  you  have  had  a  change  of  policy? 

Dr.  Crout.  You  bet,  and  that  policy  was  not  really  in  effect  to  the  same  extent 
in  the  1960's.  IND's  were  reviewed  in  the  1960's  primarily  for  safety.  So  our  own 
concerns  about  the  quality  of  the  workup  of  chymopapain  began  much  later 
than  they  probably  should  and  began  much  later  than  they  would  with  the 
drug  today."9 

In  July,  1974,  a  survey  of  and  by  practicing  neurosurgeons,  regis- 
tered in  the  American  Association  of  Neurological  Surgeons.150 
elicited  the  opinion  that  Chymopapain  injections  could  result  "in 
severe  neurologic  complications,"  and  that  the  drug  "should  not  be 
released  for  general  use  until  extensive  trial  has  been  made  in  a  large 
controlled  (randomly  selected)  series  of  cases  performed  by  neuro- 
surgeons." 151  Subsequent  to  this  conclusion,  some  independent  neuro- 
surgeons and  an  orthopedic  surgeon152  conducted  controlled  clinical 
trials  and  concluded  that  there  was  "no  statistically  significant  dif- 
ference between  chymopapain  and  the  placebo  in  regard  to  frequency 


147  Letter  to  Chairman  John  E.  Moss,  Subcommittee  on  Oversight  and  Investigations, 
v'ommittee  on  Interstate  and  Foreign  Commerce.  U.S.  House  of  Representatives,  from 
Alexander  M.  Schmidt,  M.D..  Commissioner,  Food  and  Drug  Administration,  July  25,  1975. 

148  Sep  n.6,  supra  at  pp.  538-539. 
"9  Id.  at  p.  541. 

mo  Questionnaire  distributed  by  William  Beecher  Scovllle.  M.D.,  and  David  Silver.  M.D.. 
to  all  practicing  neurosurgeons  registered  in  the  American  Association  of  Neurological 
S'^rcreons. 

"a  Id.  at  pp.  3-4. 

""Including  Fred  C  Reynolds,  M.D.,  Robert  S  Knighton.  M.D.,  and  Colonel  Albert  Mar- 
tin. M.D. 
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or  degree  of  pais  relief." 1M  Meanwhile,  Traveno]  had  withdrawn  its 
if  DA.  The  Agency  liad  indicated  there  was  "no  statutory  basis  for  the 
approval  of  chymopapain  for  market  big." 

At  the  request  01  Congressman  Scheuer,  the  Subcommittee  met  on 
ICay  20,  L975  to  consider  chymopapain.  i:<  a  prepared  statement  far 
ma  Subcommittee,  Dr.  Bernard  J.  Sussman,  Professor  of  Neuro- 
pargery  at  I  toward  1  iniversity  School  of  Medicine,1  declared,  on  the 
basis  of  scientific  investigations,  that  the  drug  "is  now  shown  to  1><i  a 
dangerous,  nonspecific  enzyme  which  produces  serious  tissue  damage 
wherever  it  is  injected,  and  also  provokes  severe  allergic  reactions. 
Following  press  account-  of  Dr.  Sussman^  charges,  I  be  Subcommittee 
leceivod  letters  from  numerous  persons  who  had  received  chymo- 
bapain  treatments  or  had  known  people  who  had.  Some  patients 
■escribed  the  drug  as  a  "Godsend"  and  called  Dr.  Sussman's  allega- 
tions irresponsible;  others,  who  had  Suffered  from  various  side 
effects,  encouraged  the  Subcommittee  to  press  its  inquiry  of  the 
Agency's  ;  andling  of  the  application. 

The4  Subcommittee  believes  that  the  Agency  accepted,  without  suit- 
able criteria,  the  company's  research  design,  thereby  permitting  more 
than  15,000  patients  to  be  injected  with  a  drug  found  in  other  investi- 
gations to  be  potentially  dangerous.  According  to  the  Agency,  it  "does 
(tot  usually  undertake  independent  investigations  of  a  drug  to 
corroborate  or  disprove  a  drug  company's  footings.'' 167  According  to 
Hie  Director  of  the  Agency's  Office  of  Legislative  Services  in  a  letter 
to  Chairman  John  E.  Moss,  the  regulations  state : 

...  if  a  particular  finding  is  alarming,  it  must  be  reported  immediately  and 
the  clinical  investigation  discontinued  until  such  finding  is  adequately  evaluated 
and  a  decision  reached  on  whether  it  is  safe  to  proceed.158 

The  Subcommittee  believes  the  death  of  a  patient  being  treated  by  an 
experimental  drug  is  cause  for  alarm. 

Furthermore,  FDA  claims  that  20  field  investigations  were  con- 
ducted where  Travenol  or  others  reported  a  patient  had  suffered 
adverse  reactions:  l59  with  proper  followup  ami  evaluation  of  these 
alleged  investigations,  the  Agency  should  have  examined  closely  the 
charges  and  taken  appropriate  action  on  the  NDA. 

Although  the  inv<  s<  igational  new  drug  regulations  require  reporting 
of  adverse  effects,  these  reactions  were  not  investigated  nor  acted  upon 
effectively  by  FDA  or  Travenol. 

The  Agency  should  require  an  applicant  to  present  scientifically 
unimpeachable  proof  of  safety  and  effectiveness  of  a  drug  before  ap- 
proving full  marketing.160  Although  the  Federal  Food,  Drug,  and 

153  The  sample  population  in  the  survey  was  384,  with  2  deaths  and  59  complications 
Extrapolating  to  the  population  of  15.000  patients  injected  with  Chymopapain  the  Qnmber 
of  complications  would  be  approximately  2.125D. 

m  i.rtter  to  Dr.  Robert  S.  Knighton  and  Dr.  William  F.  Donaldson,  from  Alexander  M. 
Schmidt.  M.D.,  Commissioner,  Food  and  Drug  Administration.  December  9,  19T3;  p.  1. 

135  Bernard  Sussman,  M.D..  is  a  neurosurgeon  at  Howard  University  School  of  Medicine. 
He  i^  the  author  of  "Inadequacies  and  Hazards  of  Chymopapain  Injections  ae  Tre 
Mr  Intervertebral  Disc  Disease,"  Journal  of  Neurosurgery:  42   (April  1975 ). 

1M  See  n.132,  supra  at  p.  1.  The  active  enzyme  in  Chymopapain  is  the  same  ->s  that  used 
in  commercial  meat  tenderizers. 

etter   to   Chairman  John   K.   Moss.   Subcommittee  on  Oversight  and    [nvestlg 
Ittee   on    Interstate    and    Foreign    Commerce,    U.S.    House   of   Represent, it  ives,    from 
Robert  C.  Wetherell,  Jr.,  Director  of  Legislative  Services,  Food  and  Drug  Administration. 
June  13,  1976. 

158  Id.  at  p.  1. 

159  Letter  to  Chairman  John  E.  Moss,  Subcommittee  on  Oversight  and  Investigation^. 
Committee  on  Interstate  and  Foreign  Commerce,  U.S.  House  of  Representatives,  from 
Robert  C.  Wetherell,  Jr.,  Director  of  Legislative  Services,  Food  and  Drue  Administration. 
June  24,  1975.  p.  4. 

180  21  U.S.C.  355(b). 
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Cosmetic  Act  requires  applications  to  be  accompanied  by  well-docu- 
mented evidence  of  the  drug's  safety  and  effectiveness,101  the  Agency 
should  have  the  resources  to  undertake  independent  studies  to  confirm 
the  manufacturers'  findings.  Should  a  violation  of  its  regulations 
occur,  such  as  failure  to  report  adverse  reactions,  the  Agency  must  be 
prepared  to  carry  out  appropriate  legal  action  against  the  violators,  as 
the  law  provides.  (21  U.S.C.  332,  333,  334) 

With  an  NDA,  the  Agency  must  be  especially  careful  in  examining 
designs  for  research,  since  the  tests  are  performed  on  human  subjects. 
With  chymopapain,  the  lack  of  research  protocol  prevented  the 
Agency  from  rendering  the  prompt  but  well  founded  judgment  neces- 
sary to  protect  public  health  and  safety.  In  the  presence  of  a  substan- 
tial risk  to  consumers,  new  drugs  should  not  be  approved  for  full 
marketing  or.  if  approved,  should  be  withdrawn. 

D.   ADVTSORY   COMMITTEES 

The  Subcommittee's  investigation  of  chymopapain  raise-  doubts 
about  the  uses  of  advisory  committees.  In  a  December  30,  1975  mem- 
orandum, Dr.  William  F.  Donaldson  1G2  stated  that  a  recommendation 
he  made  to  the  Surgical  Drugs  Advisory  Committee  had  been  deleted 
from  an  official  transcript.163  Dr.  Crout  denied  this  charge  at  the  Sub- 
committee's March  hearings.164  The  Subcommittee  has  no  way  of  as- 
certaining the  truth  of  this  charge  as  there  appears  to  be  a  tendency 
for  committee  members  to  go  off-the-record  each  time  they  offer 
judgmental  remarks.165  According  to  an  August  20,  197G  letter  from 
Dr.  Schmidt  to  the  Subcommittee,  future  advisory  committee  meetings, 
except  those  dealing  with  trade  secrets  and  internal  memoranda,  will 
be  open  to  the  public,  with  full  transcripts  available.166  If  this  policy 
is  adhered  to,  and  the  definitions  of  trade  secrets  and  internal  memo- 
randa are  not  abused,  it  should  insure  a  greater  measure  of  public 
accountability  for  the  Agency  and  the  members  of  the  advisory  com- 
mittees. It  should  also  help  to  guard  against  the  unacceptable  delays 
in  determining  safety  that  the  Subcommittee  has  found  in  the  case  of 
chymopapain. 

The  Subcommittee  is  concerned  with  the  advisory  committees'  pro- 
pensity to  hold  closed  sessions  when  important  issues  are  discussed. 
Beyond  that,  transcripts  of  advisory  committee  meetings  are  incom- 
plete when  officials  allow  judgmental  statements  to  be  off  the  record. 

Section  10(a)  (1)  of  the  Federal  Advisory  Committee  Act  states 

(c)  Detailed  minutes  of  each  meeting  of  each  advisory  committee  shall  be 
kept  and  shall  contain  a  record  of  the  persons  present,  a  complete  and  accurate 
description  of  matters  discussed  and  conclusions  reached,  and  copies  of  all 
reports  received,  issued,  or  approved  by  the  advisory  committee.  The  accuracy 
of  all  minutes  shall  be  certified  to  by  the  chairman  of  the  advisory  committee.187 


i«21  TLS.C.  35r> (b)(1). 

162  William  F.  Donaldson,  M.D.,  is  president  of  the  American  Academy  of  Orthopedic 
Surgeons. 

m>  Memorandum  from  Dr.  William  F.  Donaldson  to  Fellows  of  the  American  Aeademv 
of  Orthopedic  Surgeons,  Dec.  30,  1975. 

ifu  s<><>  n.  U.  supra  at  p.  .142. 

i*  Scr  ii.  134,  supra  at  p.  102. 

1M  Letter  to  John  F.  Moss.  Chairman.  Subcommittee  on  Oversight  and  Investigations. 
Committee  on  Interstate  and  Foreign  Commerce.  U.S.  House  of  Representatives,  from 
Dr.  Alexander  M.   Schmidt,  Commissioner.  Food  and  Drue  Administration,  Aug.  20,  1076. 

i67  Federal  Advisory  Committee  Act,  Section  10(c),  5  U.S.C.  A  pp.  I. 
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Advisory  committees  of  FDA  must  adhere  to  the  Federal  Advi- 
Committee  ks i   I  FACA,  Pub.  L.  92  463).  As  a  scientific  regulatory 
Agency,  FDA  employs  a  staff  expert  in  their  fields  but  i  mm- 

scient  that  they  cannot  benefit  from  exchanges  with  other 
Such  experts  on  those  advisory  committees  are  intended  by  the  I 
,,-,v_  to  a  '  '      ientific  resources.  The  <  Jong 

not     intend    that    they    assume    the    Agency's    decision-making 
responsibilities. 

The  most  disturbing  question  raised  by  the  Advisory  Committo 
February  Y2,  1973  meeting  is  whether  FDA's  use  of  advisory  com- 
:  i.e.,  are  committee  members  subject  to  pi  >f  in- 

fluence to  favor  a  certain  decision.  The  subject  oi  the  meeting  wa 
resub  of  the  New  Drug  Application  on  Chymopapain.  Dr. 

ted  the  issue  in  this  fashion  : 

.  .  .  actually  we  should  make  a  decision  on  this  drug  based  upon  the  evidence 
at  hand,  which  means  the  uncontrolled  experiments  and  the  testimony 

If  we  go  that  route  [without  controlled  data],  we  have  to  find  the  right  group 
of  experts  to  testify  about  this,  because  the  last  panel  of  experts  we  had  said  no, 
and  the  data  now  aren't  any  different  from  what  they  were  a  year  ago."1 

Dr.  Crout  raises  the  option  of  FDA  approval  of  chymopapain, 
without  controlled  data  and  after  the  previous  panel  suggested  non- 
approval.  This  suggestion  by  Dr.  Crout's  if  meant  earnestly,  impugns 
the  integrity  of  the  advisory  process  and  FDA. 

The  chymopapain  affair  raises  other  serious  questions.  First,  how 
is  the  agency  to  obtain  sound  evidentiary  data?  By  Dr.  own 

statements,  the  reported  experiments  were  not  controlled.  The 
had  been  challenged  by  advisory  committee  members.169  Are  the  data 
furnished  by  the  manufacturer  deliberately  biased?  Dr.  Crout  states 
that  FDA  can  get  any  group  of  experts  it  wants  to  testify;  it  is  only 
a  question  of  finding  the  right  people.  The  Subcommittee  finds  this 
BUgges  ion  (ie.  of  finding  ;*.  .  .  the  right  group  of  experts  .  .  .'") 

is  irresponsible.  If  it  is  typical,  can  the  public  trust  the  products 
which  the  Agency  approve-  as  safe  and  efficacious?  At  the  Advisory 
Committee  meeting,  it  was  evident  that  the  Agency  did  not  know 
whether  or  not  chymopapain  was  efficacious. 

Dr.  Crout  told  the  advisory  committee. 

Let's  divide  it  into  three  possible  kinds  of  efficacy,  and  we  are  not  sure  about 
any  one  of  them.170 

We  also  know  from  the  transcript  and  the  results  of  the  questionnaire 
sent  by  Dr.  William  Beecher  Scoville  and  Dr.  David  Silver  of  the 
Department  of  Neurosurgery,  Hartford  Hospital,  in  Hartford.  Con- 
necticut,171 that  the  use  of  chymopapain  can  cause  paraplegia  or  an 
anaphylactic  reaction.  Consequently,  the  Advisory  Committee  was 
unwilling  to  affirm  that  the  drug  was  safe,  even  if  efficacious. 

On  the  basis  of  the  February  12,  1973  Surgical  Drug-  Advisory 
'       imittee  meeting  we  must  ask.* 

(I)  Under  what  circumstances  does  FDA  find  it  appropriate  to 
convene  a  second  or  subsequent  advisory  committee  ? 

1    '.4.  *////n/  At  P.  144. 
1W  Id.  at  pp.  153-11 
iro/rf.  at  p.    1! 
See  i     L  50 
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(2)  What  are  the  criteria  of  FDA  for  accepting  the  advice  or 
following  the  recommendations  of  advisory  committees  on  issues  or 
questions  of  regulatory  aetion? 

The  Subcommittee  urges  the  FDA  to  delineate  standards  in  con- 
formity with  the  Federal  Advisory  Committee  Act 172  to  answer  these 
two  questions  and  to  publish  these  standards  as  regulations. 

E.    CHLOROFORM 

In  the  general  duty  to  provide  protection  to  the  public  the  Congress 
expects  all  regulatory  and  scientific  agencies  to  exchange,  share,  and 
coordinate  information  and  programs  relating  to  toxic  substances  or 
other  common  hazards. 

The  manner  by  which  FDA  interacted  with  the  National  Cancer 
Institute  concerning  chloroform  offers  insights  into  the  way  coopera- 
tive, collaborative,  eoordinative  arrangements  operate  within  HEW. 

Chloroform,  like  nitrofurans,  is  a  common  product  that  has  been 
judged  to  be  carcinogenic, 

The  liver  tumor-producing  properties  of  chloroform  were  first  de- 
scribed in  animal  experiments  conducted  by  Eschenbrenner  and  Mil- 
ler  some  30  years  ago.173  Following  with  further  experiments,  Kudali 
reported  similar  results.174 

In  1972,  the  International  Agency  for  Research  on  Cancer,  on  re- 
viewing the  question,  asserted  that  "an  assessment  of  the  carcinogen- 
icity of  chloroform  awaits  further  experimental  evidence.'' 175 

That  year,  the  National  Cancer  Institute  (NCI),  a  division  of  the 
Department's  National  Institutes  of  Health,  undertook  an  animal 
study  176  which  led  to  findings  that  chloroform  induces  liver  cancer  in 
mice  and  renal  tumors  in  male  rats.177 

Although  it  is  an  ingredient  of  many  popular  cough  medicines, 
chloroform  is  not  highly  regarded  for  treating  minor  coughs.  An  arti- 
cle in  the  Wisconsin  Medical  Journal  in  1971  declared  that  "traditional 
expectorants  such  as  .  .  .  chloroform,  etc.,  are  of  little  value"  and  that 
"the  use  of  these  drugs  .  .  .  has  not  been  shown  to  be  superior  to  the 
expectorant  action  of  hot  liquids,  or  any  other  bitter  tasting  concoc- 
tion." 178  Further,  a  1973  editorial  in  the  Journal  of  the  American 
Medical  Association  stated  that  "there  is  a  paucity  of  experimental 
evidence  to  support  claims  made  for  the  expectorant  constituents  of 
cough  mixtures.  Sodium  citrate,  citric  acid,  chloroform  ...  do  not 
increase  sputum  volume,  render  mucous  less  viscous,  or  otherwise 
change  bronchial  secretions  when  administered  in  the  doses  present  in 
antitussive  (cough)  mixtures."  179 

Whenever  serious  questions  of  safety  or  efficacy  are  raised,  FDA  has 
an  obligation  to  resolve  them  or  obtain  resolution.  Based  upon  the 
Wisconsin   Medical   Journal   questions   in    1971,   the    International 

its  Floral  Advisory  Committee  Act,  5  U.S.C.,  App.  1. 
173  Journal  of  National  Cancer  Institute,  5,  251  (1945). 
17*UICC  Monograph  Series,  7,  138  (1067). 

175IARC  (International  Agency  for  Research  on  Cancer,  Lyon)  Monographs  on  the 
Evaluation  of  Carcinogenic  Risk  of  Chemicals  to  Man,  Lyon,  1972. 

176  Letter  to  Alexander  M.  Schmidt,  M.D.,  Commissioner,  Food  and  Drug  Administration, 
from  Sidney  Wolfe,  M.D.,  Director,  Public  Citizens  Health  Research  Group,  Wash- 
ington. D.C. 

177  Federal  Register,  Vol.  41,  No.  70.  Apr.  0,  1976,  p.  15026. 

178  Wisconsin  Medical  Journal,  70,  153  (1971). 

179  Journal  of  the  American  Medical  Association,  224,  621  (1973). 
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Agency  for  Research  on  Cancer  questions  in  L972,  and  the  Journal  of 
the  .  1  ni'  rican  M>  dical  Association  quest  ions  in  L973,  t  tie  Subcommittee 
believes  thai  FDA  should  have  taken  positive  steps  to  determine  the 
lafety  and  efficacy  of  chloroform  several  years  ago.  Further,  FDA 
should  have  been  diligent  in  monitoring  activities  of  other  agencies 
examining  chloroform. 

Although  NCI's  "Report  on  the  Carcinogenesis  Bioassay  of  Chloro- 
form" was  not  formally  received  by  FDA  until  March  1,  1976,1M 
information  concerning  NCI's  findings  was  available  much  earlier. 
At  a  November  L9,  1975  meeting  of  the  Environmental  Protection 
Agency  (EPA)  Hazardous  Materials  Advisory  Committee,  it  was 
Btated  that  "the  National  Cancer  Institute  study  has  confirmed  the 
Qogenicity  of  chloroform."  1M  The  Subcommittee's  March  L5,  1976 
hearing  found  that  Commissioner  Alexander  Schmidt  was  unaware 
of  those  preliminary  findings  at  that  time  (November  1975 

The  following  month,  on  December  :$<),  1975,  Dr.  Sidney  Wolfe, 
Director  of  the  Public  Citizen  Health  Research  Group  (HRG),  asked 
FDA  to  ban  the  incorporation  of  chloroform  in  products  under  its 
jurisdiction.183  Dr.  Wolfe  asserted  that  the  use  of  chloroform  in  cough 
medicine,  mouthwash,  and  dentifrices  constitutes  a  threat  to  health. 
He  quoted  the  XCI  draft  report,  indicating  that  chloroform  was 
carcinogenic.184  Having  received  no  response  to  his  request, 
Dr.  Wolfe's  group  on  March  11,  1070,  filed  a  complaint  in  U.S.  Dis- 
trict Court  seeking  injunctive  relief  to  force  FDA 

*  *  *  to  take  immediate  action  to  remove  from  interstate  commerce  all  drugs 
and  cosmetics  which  contain  chloroform  on  the  ground  that  such  products  ;ire 
adulterated  and  that  the  drugs  are  neither  safe  nor  effective  for  the  use  for 
which  they  are  intended.185 

The  injunction  was  denied.  Dr.  Wolfe  finally  received  a  response  to 
hi-  letter  from  the  Agency  on  May  6,  1976.  denying  his  request  that 
it  order  a  recall  of  all  marketed  products  containing  chloroform.1  v'' 
Kogarding  the  XCI  chloroform  report  findings,  J.  Richard  Crout, 
the  Director  of  the  Bureau  of  Drugs,  told  the  Subcommittee: 

The  first  I  knew  of  its  coming  was  through  the  announcement  from  the  Health 
Research  Group.  Now  that  is  merely  because  I  want  to  receive  reports  like  the 
Commissioner  does  in  a  formal  way  and  ire  don't  want  to  iyitrude  upon  the 
wancer  Institute?*  right  to  finish  up  a  report  and  put  it  out  be  demanding  it 
(  Bic  i  in  a  premature  fashion.187  (Emphasis  added.) 

However,  a  procedure  existed  in  HEW  to  provide  FDA  with  an 
early  warning  on  chloroform.  The  General  Accounting  Office  had 
indicated  that  "as  a  result  of  our  discussions  with  XCI  officials  in 
July  1974  concerning  dissemination  of  research  results  to  regulatory 
agencies,  XCI  developed  a  'memorandum  of  alert'  to  notify  the  ageri- 


n.  1  77.  *'/ 
:S1  See  n.  •  '..  supra  at  p.  537. 
™  Id. 
•*  Id. 
1S»  Sop  n.  17H.  xupra. 

MiC  Citizen  Health   Research  Group  v.  Alexander  M.  Schmidt.  Commissioner.  / 
'.'  Dm/7  Administration,  Complaint  for  Injunctive  Relief,  Civil  Action  No.  76-0405.  filed 
irch  11.  1076. 

1W  Letter  to  Sidney  Wolfe,  M.D.,  Director,  Public  Citizen  Health  Research  Group,  from 
exandor  M.  Schmidt,  M.D.,  Commissioner,  Food  and  Drug  Administration,  May  ».  l'.»7L', 

•  .  6,  supra  at  p.  820. 
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_         findings  2  the  conclusive  test  results 

''-    1 
In  addition,  in  December  I   ~  s  g  Cam- 

Pi  gi  un  was  chartered  to  assist  the 
5TCI  Di:  tor  in  coordir.  :::r.:r  Federal  cancer  research  programs  by. 
among  c  providing  for  information  e  J  -  eom- 

rs  ::    :..  -  Federal s  including 

the  N  ,:ional  Center  for  Toxieo- 
X ..:"..  :ute  of  Occupational  Safety  and 

ronmental  Protection  Agency,  and  nine  members*  from 
Agency's  tardiness  in  learn     g  about 
the  results     :    .  Study  and  impending  report  is  dif- 

ficult to  excuse  in  view  of  these  mechanisms  for  both  inter-agenc;- 
intra-department  communication. 

In  February!   ~  -  :.ncer  Cause  and  Preven- 

tion of  the  National  Cancer  Institute  made  available  evidence  of  kid- 
ney tumors  in  male  rats  and  liver  cancer  in  both  male  and  female 
mice.191  When  asked  at  the  Subcommitfl  M  irch  hearing  if  the  Na- 
tional Cancer  Institute  report  was  submitted  to  the  A  g  n  :y  for  review. 
Dr.  Schmidt  said : 

I  bad  one  member  of  tbe  Food  and  Dmg  Administration  wbo  was  a  member 
I  nd  be  iraa  nraftred  in  tbe  pscepaxmtkMi  if  the  report  He 

r  for  tbe  XCI  and  not  as  my  spy.  I  did  not  ask  him 

to  provide  ~r  with  i:..~  thing  he  could  Xerox  or  anything  Uke  that.  My  under- 
standing was  that  tbe  committee  wished  to  issue  tbe  report 

On  March  1.  1976.  the  Agency  formally  received  NCFs  study.  "Re- 
port on  the  3ai  mogenes >  1  i  fsay  of  Chloroform,"  confirming  that 
chloroform  induces  cancer  in  mice  and  rate.3 

ally,  on  June  _       1    '-'.  the  Agency  issued  final  regulations 
. d  -..  -.  to  be  implemented  July  '29.  1976.  regarding 

chloroform  as  an  ingredient  of  human  drug  and  cosmetic  products 
and  chloroform  in  contac:  with  rood.  Given  strong  evidence  of  chloro- 
form's carcinogenicity,  the  Agency  declared  that : 

.  .  .  any  human  drug  product  containing  chloroform  as  in  ingredient  active 
jrma  ■     mew     :_•::.-:  i  and  an y  product  containing 

chloroform  as  an  ingredient  is  adulterated.1^ 

Thus,  in  the  7  months  elapsed  since  November  1975.  known  chloro- 
form products  continued  to  be  marketed.  In  view  of  *  _ .  the  Sub- 
committee finds  that  the  intra-  _  :oordination  between  the  Agency 
and*  nal  Ins:  -  :' .."  e  alfh  failed  to  function  promptly  and 
diligently.  The  several  mon:  I  lapsed  while  XCI  prepared  its 
final  report,  prior  to  formal  notice  to  FDA.  represent  a  period  when 
the  public  was  need              z  posed  to  an  avoidable  carcinogen. 

-.-•..'   .ie  United  June 

'      - 

;    32. 
-■"Id. 

i    :"    r.-'z 

.         ■  .  29.  197 


311 

rkei   mi:\t  mrup 

In  the  coarse  of  its  study,  the  Subcommittee  found  * 
sometimes  frustrated  by  a  lack  of 
understanding  of  th 

•  ieal  where  pubb 
]      Subcommittee  belie vi  hare  responsibility  for  in- 

suring tnat  consumers  are  proti  m  contact  with 

dangerous  substances.  Congi  of  juris- 

diction to  facilitate  ag  i         operations,  not  to  preclude  them  fron. 
<1  efforts  in  the  public  interest 
In  the  case  of  ipronidazole,  a  drug  added  to  turkey  fe  d  to 
a  disease  known  as  "blackhead."  the  Food  and  Drug  Adminisl 
Bureau  of  Veterinary  Medicine  and  the  Department  of  Agriculture 
failed  to  communicate  effectively  when  illegal  residue?  of  the  drug, 
suspected  of  being  carcinogenic,  were  discovered  in  turl 

.  The  following  Memorandum  of  Conference  describes  ho 
Agriculture  Department's  Animal  and  Plant  Health  Inspection  Serv- 
ice inadvertently  impounded  acceptable  turkeys  while  turkeys  from 
the   dangerous   lots  were   combined   with   other  lots,   processed   into 
turkey  rolls,  and  sold.195 

Memorandum  of  Conference 

Between:  Dr.  C.  D.  Van  Houweling  (HFV-1),  Dr.  J.  Johnson  (HFV- 
P.  Casier   (HFV-4(X)».  Mr.  H.  Friedlander   (HTV-201),  Mr.  P.  Sh<       -      ilFV- 

Mr.  R.  Zenk   (HFV-220),  Mr.  J.  Evans   (HFV-220),  and  par:  time 
Dr.  II.  R.  Roberts  (  HFV-8). 

A  meeting  was  held  to  discuss  the  role  of  BVM  when  meat  and  meat  products 
were  found  upon  objective  sampling  by  APHIS  to  contain  tissue  residues  over 
tolerance.  Dr.  Cazier  advised  that  he  had  received  a  memorandum  from  Mr. 
Zenk.  which  outlined  recent  events  concerning  an  APHIS  report  of  Ipronidazole 
residue  in  turkeys  at  a  level  of  4S  ppm.  Follow-up  discussions  with  APHIS  dis- 
closed that  initially  they  had  inadvertently  obtained  the  wrong  grower  name  and 
that  the  lot  of  turkeys  which  they  were  holding  was  not  the  lot  sampled.  The 
lot  from  which  an  objective  sample  was  collected  was  combined  with  other  lots 
and  processed  into  turkey  rolls  and  shipped  out  from  the  establishment 

FDA  inspector  Mr.  Sitgo  thought  FDA  should  assume  responsibility  for  the 
lot  that  was  processed  and  shipped.  Mr.  Sheeler  tnought  the  Division  of  Com- 
pliance of  BVM  should  inform  Bureau  of  Foods  of  this  fact.  He  and  Mr.  Zenk 
spoke  with  Ralph  Strand  on  July  IS.  1975.  who  in  turn  asked  to  be  provided 
with  all  information  in  the  possession  of  DC  and  that  they  would  take  regula- 
tory action  if  it  was  necessary.  Dr.  Cazier  stated  that  in  a  similar  sin:  ' 
involving  sulfaquinoxaline  in  ducks  he  had  earlier  expressed  the  opinion  that 
should  not  press  APHIS  for  information  about  lots  passed  and  released  by 
them  with  the  possible  objective  of  product  seizure  by  FDA. 

It  was  pointed  out  by  Mr.  Friedlander  and  Mr.  Sheeler  that  since  the  dru? 
involved  is  a  suspect  carcinogen  and  we  were  not  certain  as  to  what  control 
USDA  still  maintained  in  the  matter,  or  whether  the  turkeys  should  be  retrieved, 
it  was  felt  that  BF  should  be  aware  of  the  situation  in  the  event  that  they 
thought  action  was  indicated  in  order  to  protect  the  consumer. 

Dr.  Van  Houweling  pointed  out  that  there  seems  to  be  a  misconception  that 
USDA  does  not  have  jurisdiction  over  meats  or  meat  products  once  they  leave 


1,8  Conference    Memorandum.   Bureau   of  Veterinary   Medicine.    Fo<->d   and   Drue   Admin- 
istration. Julv  22.  1975.  Present  :  Dr.  C  D.  Van  Houweling.  Dr.  K.  Johnson.  Dr.  P.  ( 
Mr.  H.  Friedlander.  Mr.  P.  Sheeler.  Mr.  R,  Zenk.  Mr.  J.  Evans,  and  part  time  with  Dr.  H.  R. 
Roberts, 
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the  inspection  plants.  He  referred  those  present  to  the  Wholesome  Meat  Act 
of  1!)07  which  provided  USDA  with  the  authority  to  institute  detention,  seizure, 
or  condemnation  Of  meats  or  meat  products  should  they  find  them  adulterated. 
He  did  not  helieve  that  it  was  the  Bureau's  obligation  to  seek  regulatory  action 
on  products  which  were  the  responsibility  of  USDA.  lie  stressed  that  if  the 
Bureau  of  Foods  wished  to  institute  action,  they,  of  course,  could  do  so.  Or  if 
USDA  asked  for  FOA's  assistance  that  we  should  surely  assist.  He  did  not 
feel  that  BVM  should  initiate  such  action  and  provide  such  information  to 
BF  from  USDA  unless  we  were  requested  to.  HF  can  communicate  directly 
with  USDA  on  such  matters  if  BF  wishes  to  pursue  them.  Dr.  Van  Houweling 
instructed  Mr.  Wheeler  not  to  solicit  further  information  from  USDA  at  this 
time  or  transmit  information  to  BF  on  this  incident  until  he  talked  to  Dr. 
Roberts  to  ascertain  his  views  regarding  BF  participation. 

Following  this  meeting.  Dr.  Van  Houweling  did  speak  with  Dr.  Roberts  who 
essentially  concurred  with  the  BVM  position.  Dr.  Roberts  agreed  that  meat 
was  amenable  to  the  FDC  Act  as  well  as  the  Meat  Inspection  Act.  However, 
he  agreed  USDA  had  primary  responsibility  and  that  BF  would  not  pursue 
any  matters  involving  adulterated  meat  unless  asked  to  by  USDA  or  with 
their  concurrence. 

It  was  also  pointed  out  by  Mr.  Evans  that  we  must  realize  that  as  the  drug 
residue  program  is  now  being  carried  out  by  FDA  and  USDA,  there  is  the 
additional  possibility  that  USDA,  or  for  that  matter  FDA,  may  be  embarrassed. 
That  is,  FDA  is  basing  their  criminal  cases  against  growers  found  culpable 
for  illegal  drug  residues  reported  by  USDA  through  their  objective  sampling 
program.  The  food  (meat)  upon  which  we  charge  the  grower  as  having  caused 
a  violation  of  the  FD&C  Act,  in  most  cases  is  usually  allowed  to  continue  into 
commerce  channels.  Undoubtedly  this  will  be  brought  out  some  time  during  a 
case  and  it  could  be  difficult  to  explain  why  FDA  is  bringing  criminal  charges 
against  an  individual  when  USDA  had  allowed  the  adulterated  food  (meat) 
itself  (upon  which  the  charge  is  based)  to  enter  the  channels  of  commerce  for 
human  consumption.  Dr.  Van  Houweling  admitted  that  this  might  happen  but 
that  there  was  no  practical  way  for  APHIS  to  collect  objective  samples  and 
retain  several  thousand  birds  until  the  assay  results  were  returned  a  couple 
of  weeks  after  the  slaughter.  Furthermore,  the  objective  sampling  program 
is  not  designed  to  prevent  the  distribution  of  adulterated  food  but  to  give  an 
objective  report  of  violative  residues  detected. 

<  me  additional  point  was  brought  up  by  Mr.  Evans  that  USDA  also  operates 
under  the  Wholesome  Poultry  Products  Act  of  1968,  and  that  both  the  meat 
and  the  poultry  Acts  may  be  in  need  of  amendment  since  they  do  not  define 
a  "new  animal  drug"  as  an  adulterant,  as  in  the  FD&C  Act  (402(a)  (2)  (D) ). 

Since  the  Act  defines  the  term  "food  additive"  as  having  the  same  meaning 
as  under  the  FD&C  Act,  then  New  Animal  Drugs  are  exempted  and  may  have 
to  be  considered  to  be  a  poisonous  or  deleterious  substance.  Dr.  Johnson  made 
note  of  this. 

C.  D.  Van  Houweling,  D.V.M. 

ADDENDUM 

After  consideration  of  all  of  the  facts  brought  out  during  the  meeting  of 
7/22/75  and  the  subsequent  telecon  with  BF,  it  was  the  conclusion  of  Dr. 
C.  D.  Van  Houweling  that  BVM  would  initiate  no  action  against  meat  or  meat 
products  because  of  residues  unless  requested  to  do  so  by  APHIS.  There  would 
be  no  bar  in  the  future,  however,  to  an  exchange  of  information  concerning 
residues  with  BF  whenever  in  the  opinion  of  Division  of  Compliance  this  would 
be  desirable  since  BF  has  the  primary  responsibility  for  human  food  in  FDA. 

It  is  clear  from  this  memorandum  that  the  Food  and  Drug  Admin- 
istration  inspector196  discovered  a  report  of  ipronidazole  residues  in 
turkeya  at  a  level  of  48  parts  per  million.  According  to  this  mem- 
orandum, Air.  Sit  go  contended  that  FDA  should  assume  responsibility 
for  the  tin  keys  that  wore  processed  and  shipped;  Bureau  of  Veter- 
inary Medicine  Director  C.  D.  Van  Houweling,  however,  maintained 


'?8  hi.  Identified  in  July  22,  1975  memorandum  as  Mr.  Sitpo. 
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that  primary  responsibility  rested  with  the  Agriculture  Department, 
and  thai  the  Food  and  Drug  Administration  Bhould  only  have  ini- 
tiated a.  tion  when  specifically  requested  to  do  so  by  the  Department 
of  Agriculture.19'  Another  Food  and  Drug  Administration  official 
said:1M 

.  .  .  we  must  realize  t har  :is  the  drug  residue  program  is  now  \>r\\ij:  carried 
out  !>y  FDA  and  USD  A,  there  is  the  additional  possibility  that  USD  A,  or  for 
thai  matter  fda.  may  be  embarrasse 

During  Subcommittee  hearings.  Commissioner  Alexander  M. 
Schmidt  admitted  there  have  been  communication  problems  among 

Bureaus  within  the  Agency.  \h\  Schmidt  testified: 

I  have  never  seen  this  memorandum,  ...  I  can  say  very  clearly  that  I  h.'ive 
been  seeking  mechanisms  to  try  to  insure  close  communicatiooo  between  BVM 
and  the  Bureau  of  Foods.  This  has  been  a  problem  in  the  past  and  I  am  trying 

to  he  positive  and  insure  that  the  people  working  together  know  what  each 
other  knows.*'0 

ond  that,  a  statement  submitted  to  the  Subcommittee  \>y  the  Food 

and  Drue:  Administration  indicates  that  the  Agency  and  the  Depart- 
ment of  Agriculture  have  "'concurrent  jurisdiction  over  misbranding 
ami  adulteration  of  meat  products  after  inspection,''201  a  provision 
the  Subcommittee  sees  as  making  both  Agencies  as  equally  responsi- 
ble in  this  case.  In  the  addendum  to  the  July  22,  1(.)7('>  memorandum, 
Dr.  Van  Ilouweline;  concluded: 

.  .  .  that  BVM  would  initiate  no  action  against  meat  or  meat  products 
because  of  residues  unless  requested  to  do  so  by  APHIS.  There  would  be  no 
har  in  the  future,  however,  to  an  exchange  of  information  concerning  residues 
with  BF  whenever  in  the  opinion  of  Division  of  Compliance  this  would  he 
desirahle  since  BF  has  the  primary  responsihility  for  human  food  in  FDA."" 

At  hearings  held  by  the  U.S.  Senate  in  July  of  1976,  this  memoran- 
dum of  conference  was  discussed  in  the  following  manner: 

Mr.  Evans  There  were  certain  items  in  the  memorandum  that  had  been 
deleted  or  changed  around  to  other  thoughts. 

Senator  Schweiker.  What  parts  were  they? 

What   specifically   was  the  problem   that  initiated   drafting  of 

Mr.  Evans.  When  the  memorandum  was  initially  drafted,  Mr.  Scheeler 
wanted  to  specifically  in  the  memorandum  to  show  that  Dr.  Van  Ilouweling 
had  given  him  instructions  not  to  contact  the  Bureau  of  Foods.  There  were 
a  couple  other  items  in  there  dealing  with  the  fact  that 

Senator  Schweiker.  The  initial  draft  said  you  should  contact  the  Bureau 
of  Foods? 

Mr.   Evans.    Should  not. 

Senator   Schweikkr.    Should  not. 

Mr.  Evans.   Should  not  contact  the  Bureau  of  Foods. 

Senator  Schweiker.  Some  people  did  not  want  to  sign  that,  is  that  correct? 

Mr.  Evans.  Right. 

After  Mr.  Sheeler  and  Mr.  Zenk  and  I  had  initiated  off  on  the  original  draft, 
it  was  sent  up  to  other  participants  at  the  meeting  for  their  review.  A  third 
draft  came  down  to  us  with  those  items  deleted. 

At  that  time,  Mr.  Zenk  and  I  refused  to  sign  it. 

Senator  Schweiker.  Did  that  not  seem  strange  to  you.  this  matter  of  whether 
to  put  or  not  to  put  the  subject  of  whether  to  contact  the  Bureau  of  Foods  in 


107  Id.   at  pp.   1-2.   Food  and  Drue:  Administration  regulations   rroulre  that  nnv  animal 
drur  residue  In  meat,   milk,  or  ejjzs  be  proven  safe  nnd   that   the   Aeeney   ?ct  a   11 
tolerance  level,  on  the  amount  of  the  druj?  allowable  In  food.    (21  C.F.R.  514.1  et  §eq.) 

188  Id.  Identified  in  July  22,  107."  memorandum  as  Mr.  Evans. 

1B»  Id.  at  p.  2. 

2"°  See  n.  6  mipra  at  p.  628. 

"■  Jd.   at  626. 

M  sop  n.  19.-..  supra  at  p.  3. 
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a  memorandum  where  you  had  a  known  contamination  of  a  product  that  some- 
body was  going  to  consume? 

Let  me  put  it  this  way. 

If  you  were  on  the  receiving  end  eating  this  product,  how  would  you  feel 
about  it? 

Mr.  Evans.  I  would  want  all  the  facts  stated. 

The  thing  that  was  strange  was  that  there  were  certain  items  trying  to 
be  deleted  for  no  reason  that  I  could  see  at  the  time. 

Senator  Schweikeb.  Finally  in  the  drafting  process,  an  addendum  was  added 
to  it.  I  am  sorry,  after  the  memo  was  drafted,  an  addendum  was  added  to  it. 

What  did  that  addendum  say? 

Mr.  Evans.  That  addendum  was  added,  I  assume,  by  Dr.  Van  Houweling. 
I  do  not  know  for  a  fact  that  he  himself  added  it,  but  I  assume  that  he  did. 
And  it  stated,  in  fact,  that  he  had  contacted — been  in  contact  with  the  Bureau 
of  Foods  and  that  the  Bureau  of  Foods  concurred  with  his  thought  on  it,  but 
we  would  in  the  future  contact  the  Bureau  of  Foods. 

Mr.  Sheeler.  I  would  like  to  add  one  thing  to  what  Mr.  Evans  said.  It  may 
not  come  across  too  directly,  but  very  specifically,  during  the  meeting,  Dr.  Van 
Houweling  gave  specific  orders  to  contact  neither  the  Bureau  of  Foods  or  the 
USD  A  to  solicit  additional  information. 

When  the  first  memo  was  written  by  Mr.  Evans,  this  paragraph  was  present 
in  the  draft.  Subsequent  revisions  removed  those  instructions  on  the  draft. 

I  would  not  sign  off  on  the  memo  unless  that  paragraph  was  in  the  draft, 
which  instructed  us  specifically  not  to  contact  the  Bureau  of  Foods  because  the 
Bureau  of  Foods  subsequently  did  contact  us  for  additional  information.  And 
in  accordance  with  the  instructions  that  had  been  given  to  us.  I  could  not  give 
them  additional  information. 

Upon  receiving  that  draft  with  this  deletion,  I  spoke  to  my  Division  Director, 
Mr.  Leon  Brunk  and  voiced  by  objection  to  that  particular  paragraph  being 
deleted. 

He  said  he  would  talk  to  Dr.  Van  Houweling  in  an  effort  to  have  that  put 
back  and  possibly  rescind  the  instruction  that  had  been  given  to  us.  Subsequent 
to  that  conversation  with  Mr.  Brunk,  an  additional  paragraph  was  put  into 
the  memo  stating  that  we  could  now  talk  to  either  USDA  or  the  Bureau  of 
Foods  in  this  particular  matter.208 

It  is  essential  that  Agency  officials  maintain  a  sense  of  their  common 
responsibility  so  that  their  prompt  reactions  may  anticipate  poten- 
tially dangerous  situations.  The  Subcommittee  is  distressed  by 
indications  that  Food  and  Drug  Administration  officials  were  more 
concerned  with  possible  public  embarrassment  than  with  the  mainte- 
nance of  public  health.  The  Subcommittee  believes  that  the  initial  fail- 
ure of  the  Bureau  of  Veterinary  Medicine  to  communicate  on  the  life- 
threatening  situation  of  Ipronidazole  was  improper.  The  Subcommit- 
tee believes  FDA  should  publish  regulations  on  the  exchange  of  in- 
formation on  matters  of  joint  responsibility. 

G.    CONFLICT   OF   INTEREST 

Because  the  maintenance  of  the  public's  health  hinges  significantly 
on  the  effective  implementation  of  the  Food  and  Drug  Administra- 
tion's mandate,  Agency  officials  are  expected  to  conduct  themselves 
with  the  highest  degree  of  integrity  and  competence.  In  order  to  carry 
out  their  designated  tasks  effectively,  these  officials  must  give  the 
public  confidence  that  they  are  indeed  acting  in  the  public  interest, 
Unfortunately,  past  experience  has  shown  that  on  some  occasions  FDA 
officials  have  placed  themselves  in  positions  where  their  personal 
interests  potentially  conflicted  with  their  Agency's  responsibilities. 

103  Transcript  of  Joint  Hearings  of  the  Senate  Subcommittee  on  TIenlth  of  the  Committee 
on  Labor  and  Public  Welfare,  and  the  Subcommittee  on  Administrative  Practice  and 
Procedure,  Committee  on  the  Judiciary,  July  20,  1976,  pp.  10-13. 
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Food  and  Drug  Administration  provisions  for  personal  standards  of 

conduct  assert — 

To  assure  that  the  business  of  the  Pood  and  Drug  Administration  Is  con- 
ducted effectively,  objectively,  and  without  improper  Influence  or  appearance 
thereof  all  employees  must  be  persons  of  the  highest  standards  of  conduct.  Be- 
cause of  FDA's  special  regulatory  responsibilities  to  the  consumer  and  Industry, 
its  employees  must  be  especially  alerl  to  avoid  any  real  or  appearance  of  conflict 

Of  their  private  interests  with  their  puhlic  duties.  Their  actions  must  !><•  un- 
questionatde  and  free  from  suspicion  or  partiality,  favoritism,  or  any  hint,  of  con- 
flicting interest."1 

The  Subcommittee  has  examined  the  Food  and  Drug  Administration's 
guidelines  for  employee  standards  of  conducl  20B  to  determine  if  there 
'are  sufficient  safeguards  against  potential  conflicts  of  interest  that 
could  hinder  the  Agency's  regulatory  responsibilities.  In  addition,  the 

Subcommittee  has  taken  note  of  the  propensity  of  high  level  Food 
and  Drug  Administration  officials  to  seek  employment  with  regulated 
industries  after  the  completion  of  their  tenure  with  the  Government,  to 
ascertain  the  eil'eet  this  trend  has  had  upon  the  Agency's  operation-. 
In  Looking  into  this  phenomenon,  the  Subcommittee  found  that — be- 
tween November,  1071  and  June  107:)— of  the  88  senior  officials  who 
Left  the  Agency,  0  were  employed  by  regulated  firms  immediately  after 
terminating  their  employment  with  the  Agency,  10  percent  of  the 
total  leaving.206 

Employees  of  the  Food  and  Drug  Administration  who  are  not 
classified  as  being  involved  in  "control  activities'" — those  below  GS-16 
and  those  also  considered  by  the  Agency  not  to  be  in  a  position  to 
create  an  economic  advantage  or  handicap  to  a  non-Federal  enter- 
prise 207 — may  have  financial  interests  in  organizations  only  if  (a)  the 
organization's  Food  and  Drug  Administration-regulated  activities 
constitute  less  than  10  percent  of  its  yearly  gross  sales,  (6)  the  em- 
ployee holds  less  than  $5,000  in  organizations  with  Food  and  Drug 
Administration  regulated  business  activities,  (c)  their  holdings  con- 
stitute less  than  one  percent  of  the  company's  outstanding  stock, 
(  d)  less  than  one-half  of  their  interests  are  concentrated  in  controlled 
firms,  or  (e)  the  employee  is  granted  a  waiver  by  his  supervisor  where 
the  interest  is  "not  likely  to  affect  the  integrity  of  his  services  to  the 
government."  20S  In  1974,  of  the  61  employees  with  directly  prohibited 
interests,  30  took  divestiture  actions,  14  applied  for  waivers,  and  18 
did  not  even  respond  to  Agency  divestiture  letters.209 

Provisions  of  the  Food  and  Drug  Administration's  employee  regu- 
lations also  state  that  within  30  days  of  their  appointment  to  control 
positions  employees  are  required  to  submit  to  the  Associate  and 
Deputy  Associate  Commissioner  for  Administration  and  the  Director. 
Division  of  Personnel  Management,  a  detailed  financial  disclosure 
statement;  this  statement  is  updated  annually  on  June  30.210  In  1074, 

**45  C.F.R.  73a.735-101(a). 

206  45  C.F.R.  73a. 735.  This  section,  "Standards  of  Conduct:  Food  and  Drucr  Administra- 
tion Supplement. "  servos  as  an  addition  to  personnel  standards  of  conduct  for  the  Depart- 
ment of  Health.  Education,  and  Welfare,  45  C.F.R.  73.735. 

209  "Extent  of  Deficiencies  in  the  Financial  Disclosure  System  for  Employees, "  Suh- 
committoe  on  Oversight  and  Investigations  Staff  Study,  March  12,  1976. 

*»45  C.F.R.  73a. 735-502(1)  (i)  (11), 
C.P.R.  73a.736-501. 

208  "Financial  Disclosure  System  for  Employees  of  the  Food  and  Drup  Administration 
Needs  Tiphtenine,"  Report  of  the  Comptroller  General  of  the  United  States,  PPCD  76  21, 
January  19.  1976.  p.  11. 

™45  C.F.R.   73a.735-201. 
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about  2,500  Food  and  Drug  Administration  employees  and  about  000 
consultants  were  required  to  file  financial   disclosure  statements.211 

In  light  of  a  1974  Food  and  Drug  Administration  internal  audit 
which  revealed  that  134  employees  owned  181  interests  which  the 
regulations  specifically  prohibited,  a  January  19,  1976  General 
Accounting  Office  report  concluded  that  the  Agency  had  been  lax  in 
its  administration  of  employee  standards  of  conduct.212  Sixty  of  the 
employees  had  73  prohibited  interests  which  related  directly  to  their 
responsibilities,  according  to  the  Agency;  the  General  Accounting 
Office  audit  turned  up  25  additional  employees  with  27  prohibited 
interests  that  the  Agency  had  overlooked  in  its  investigation.213 

The  Subcommittee  subsequently  undertook  an  independent  invest  i- 
gat  ion  to  ascertain  the  exact  nature  of  some  of  the  most  obvious  exam- 
ples of  noncompliance  with  established  Agency  procedure.214  One  em- 
ployee held  interests  totaling  $26,340  in  three  corporations  (Pepsico, 
McCormick  &  Co.,  and  CPC  International)  that  are  subject  to  sub- 
stantial regulation  by  the  Agency.  On  October  17, 1973,  the  individual 
reported  these  holdings  and  requested  that  he  be  permitted  to  retain 
them ;  as  of  January  21,  1976  more  than  27  months  later,  he  still  had 
not  disposed  of  the  stock.215  Employees  of  the  Agency  have  also  held 
stock  in  the  General  Electric  Company  (makers  of  cardiac  pacemakers 
and  other  devices),  American  Brands  Corp.  (producers  of  distilled 
beverages,  food  products  and  toiletries).  International  Protein  Corp 
(distributors  of  fishmeal,  shrimp  and  soybean  meal),  and  numerous 
other  firms  with  Agency-related  affairs.216 

Since  the  Agency's  regulations  do  not  specify  a  timetable  for  de- 
ciding on  exemption  requests,  it  is  conceivable  that  deliberations  on 
this  subject  could  continue  indefinitely.  Although  there  has  been  no 
evidence  to  suggest  that  the  employees  holding  these  and  other  inter- 
ests actually  influenced  decisions  prejudiced  in  their  own  favor,  the 
mere  appearance  of  a  conflict  of  interest  constitutes  sufficient  grounds 
for  strict  enforcement  of  the  current  FDA  provisions. 

This  view  conforms  with  the  regulations  which  state  that  employee 
actions  ".  .  .  must  be  unquestionable  and  free  from  suspicion  of  par- 
tiality, favoritism,  or  any  hint  of  conflicting  interest".217  FDA  also 
should  define  conditions  whereby  employees  are  exempted  from  the 
Agency's  conflict  of  interest  provisions,  if  exemptions  are  allowed. 

Title  18  of  the  United  States  Code  218  provides  for  a  $10,000  fine 
or  imprisonment  of  not  more  than  2  years  for  employees  who  conceal 
conflicts  of  interest  that  may  influence  their  activities  relating  to 
government  decisionmaking.  Although  Food  and  Drug  Administra- 
tion Commissioner  Alexander  M.  Schmidt  told  the  Subcommittee 
during  its  March  hearings  that  he  did  not  believe  that  conflicts  of 
interest  have  hindered  the  Agency's  regulatory  responsibilities,  he 
did  admit,  in  response  to  a  question  from  Lowell  Dodge,  Subcom- 

211  See  n.  210,  supra  at  p.  0. 

21*  Id. 

™  Id.  at  p.  8. 

-1*  Sop  li.  6.  supra  at  pp.  007-610. 

*»  Id.  at  p.  608. 

™  Id.  at  pp.  607-610. 

»Mo  C.F.R.  73a. 735-101  (a). 

*818  U.S.C.  208(a). 
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mittee  Counsel,  on  time  lag  in  enforcement  of  financial  disclosure 

regulations : 

Dp.  Schmidt.  We  were  tax,  it  la  true,  and  w<>  were  deficient,  it  la  true,  during 
this  period  and  I  am  sorry.  Particularly  In  view  of  the  tad  thai  if  was  thai 
period  when  the  0A0  came  Ln  and  "caught  oa  with  our  pants  <imvn."n* 

The  Subcommittee  has  also  considered  how  FDA  is  affected  by  the 
tendency  of  former  employees  to  work  for  Agency-regulated  enter- 
prises or  interests.  A  Subcommittee  study  of  88  Benior  Food  and  Drug 
Administration  officials"0  who  loft  the  Agency  between  November, 

1971  and  June,  1075,  revealed  that  only  6  went  to  work  directly  for 
regulated  firms:  3  others  were  employed  subsequently  as  part-time 

consultants  to  regulated  firms.'"'1  At  the  same  time,  in  reviewing  the 
employment  data  for  399  senior  employees  (GS  15  and  up)  at  the 
agency  as  of  June.  1975,  the  Subcommittee  found  that  38  had  been 
appointed  directly  from  regulated  industries,  almost  10  percent.  Sev- 
enty-six other  employees  had  experience  in  a  regulated  firm  at  some 
point,  in  their  careers,  but  were  no  longer  working  for  a  regulated  firm 
when  appointed.  The  remaining  285  of  the  Agency's  senior  employees 
had  no  prior  experience  with  regulated  industry.2*8 

Of  the  four  Agency  Commissioners  who  proceeded  the  present  Com- 
missioner, Dr.  Schmidt,  two  left  the  Department  of  Health,  Educa- 
tion, and  Welfare  to  work  directly  for  regulated  firms.223 

There  are  currently  no  provisions  for  the  Food  and  Drue:  Adminis- 
tration to  control  the  employment  of  personnel  after  they  leave  the 
Agency  or  require  them  to  provide  the  Agency  with  information  about 
their  present  occupation. 

The  Subcommittee  recognizes  that  personnel  with  first-hand  knowl- 
edge of  industry  operations — both  scientific  and  administrative — pro- 
vide invaluable  assistance  for  the  Agency's  regulatory  role;  similarly, 
persons  with  internal  Agency  experience  who  are  hired  by  regulated 
firms  give  the  firms  an  advantage  in  dealing  with  the  agency.  These 
former  employees  may  help  the  companies  to  anticipate  agency  ac- 
tions. Acquaintance  with  agency  employees  may  also  provide  means 
of  unorthodox  access  to  agency  deliberations. 

In  the  course  of  its  investigation  of  conflicts  of  interest  within  the 
Agency,  the  Subcommittee  found  that  officials  have  effectively  cir- 
cumvented the  spirit  of  the  published  standards  of  conduct  by  request- 
ing exemptions  that  the  Agency  takes  a  great  deal  of  time  to  consider. 
While  certain  other  government  agencies — the  Interstate  Commerce 
Commission,  the  Federal  Communications  Commission,  the  Federal 
Power  Commission,  and  the  Civil  Aeronautics  Board — prohibit  any 
employee  financial  interests  in  regulated  business,'-4  the  Food  and 
Drug  Administration's  regulations  which  should  be  at  least  as  stringent 


«w  gee  n.  6.  *upra  at  p.  Gil. 

■•All  of  these  positions  were  filled  competitively  ln  accordance  with  Civil  Service  Com- 
mission rules  and  reflations. 

771  Item  12,  Regulatory  Reform  Questionnaire.  Subcommittee  on  Oversight  and  Inves- 
tigations. Committee  on  Interstate  and  Foreign  Commerce,  U.S.  House  of  Representatives. 

a2*  All  of  these  positions  were  filled  competitively  ln  accordance  with  Civil  Service 
Commission  rules  and  regulations. 

MS  Regulatory  Reform  Questionnaire.  Subcommittee  on  Oversight  and  Investigations, 
Committee  on  Interstate  and  Forelen  Commerce,  U.S.  House  of  Representatives.  See  re- 
sponses to  questionnaire  Item  No.  10.  The  Food  and  Drug  Administration  Commissioner 
and  Deputy  Commissioner  are  Schedule  C  employees — they  are  appointed  by  the  President 

'-'-'  See  d.  6,  *upra  at  p.  nil. 
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are  indeed  loss  so.  Further,  the  Agency  has  been  lax  in  its  enforcement 
of  its  current  regulations. 

The  Subcommittee  concludes  that,  because  of  the  importance  of  t lie 
Food  and  Drug  Administration's  regulatory  responsibilities,  the 
Agency's  financial  interest  regulations  should  be  strengthened  to  in- 
clude, at  a  minimum  a  total  prohibition  on  ownership  by  regulatory 
employees  of  securities  in  industries  directly  subject  to  Agency  regu- 
lation, without  regard  to  the  Food  and  Drug  Administration's  regu- 
lated percentage  of  the  sales  of  individual  corporations.  Such  a  blanket 
prohibition  with  regard  to  FDA-regulated  securities  would  help  in- 
sure the  integrity  of  the  Agency's  decisionmaking  and  would  facilitate 
enforcement  of  the  regulations  by  eliminating  borderline  cases  (e.g., 
firms  with  eight  to  ten  percent  regulated  sales).  In  response  to  this 
recommendation,  the  Agency  has  contended — 

From  the  standpoint  of  employee  equity,  we  are  concerned  that  a  total  prohi- 
bition rule  would  lead  to  justifiable  employee  grievances  on  the  premise  that  such 
restrictions  far  exceed  the  need  to  protect  against  potential  conflicts  of  interest. 
Unlike  other  agencies,  this  point  is  especially  germane  in  FDA's  situation  be- 
cause the  Agency's  regulations  already  prohibit  participation  in  any  FDA  matter 
relating  to  an  employee's  financial  interests,  regardless  of  the  amount,  value,  10 
percent  criterion  or  circumstances  of  retention.  However  18  U.S.C.  208  does  per- 
mit such  latitude  where  an  employee  interest  is  too  remote  and  inconsequential.225 

The  Subcommittee  remains  convinced,  however,  that  a  blanket  pro- 
hibition on  financial  interest  in  regulated  companies  would  completely 
eliminate  the  potential  for  abuse  that  the  current  regulations  permit 
and  improve  public  confidence  in  FDA. 

The  Subcommittee  also  recommends  Agency  action  to  minimize 
the  adverse  effects  of  interchanges  of  employees  with  regulated  in- 
dustries. While  the  Subcommittee  has  found  no  evidence  that  this 
interchange  has  actually  affected  the  Agency's  rulemaking  and  en- 
forcement responsibilities,  it  is  our  strong  view  that  serious  abuse  is 
a  potential  threat.  Persons  who  leave  the  Agency  for  employment 
with  regulated  firms  should  be  required  to  inform  the  Agency  of 
their  subsequent  employment,  to  assist  the  Agency's  monitoring  of 
their  later  dealings  with  regulatory  officials.  The  Subcommittee  be- 
lieves the  Agency  should  make  the  importance  of  such  information 
clear  to  all  employees. 

V.  Agency  Coordination 

This  report  is  not  the  first  to  deal  with  FDA.  Examinations  of  the 
Agency  have  been  frequent,  and  their  conclusions  consistent.  They 
have  focused  on,  among  other  things,  FDA's  enforcement  capabilities, 
the  merit  of  its  scientific  judgments,  its  internal  administration,  and 
its  coordination  with  other  agencies. 

The  studies  conducted  concerning  the  FDA  have  included  17  re- 
ports prepared  by  the  General  Accounting  Oflice  from  1969  through 
1975.  They  have  included  numerous  Congressional  hearings  and  re- 
ports, most  notably  those  by  the  Senate  Subcommittee  on  Adminis- 
trative Practice  and  Procedure  of  the  Committee  on  the  Judiciary 
and  the  House  Subcommittee  on  Intergovernmental  Relations  of  the 
Committee  on  Government  Operations. 

125  Id.  at  p.  613. 
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FDA's  own  Division  of  Management  Systems  and  Policj  bas  con- 
ducted some  147  studies  and  surveys  between  L966and  L975.  The  FDA 
has  also  been  the  subject  of  at  Least  25  studies  conducted  by  other  in- 
dependent groups  outside  the  Administration. 

Over  the  years,  the  conclusions  reached  and  the  recommendations 
made  by  the  many  people  who  have  examined  the  activities  of  the 
FI  )A.  have  been  consistent  and  recurrent. 

In  December,  1969,  a  report  known  as. the "Jialek  Report"2*6  recom- 
mended the  streamlining  of  many  FDA  review  proa  sses,  the  creation 
of  a  committee  to  be  responsive  to  consumer  interests,  and  other  re- 
organization efforts.  Five  months  later,  the  "Kinslow  Report"  --■  criti- 
cized the  Administration's  inability  to  respond  to  consumer  concerns 
and  recommended  the  development  of  programs  that  would  inform  the 
consumer  and  provide  for  more  consumer  influence  on  FI  >A  acti\  ities. 
The  "Ritts  Report"228  issued  in  li>71  again  questioned  FDA's  respon- 
siveness as  well  as  the  quality  of  its  scientific  data. 

The  list  of  studies  includes  similar  conclusions  reached  by  GAO  and 
various  Congressional  committees.  Had  these  criticisms  been  recent, 
it  would  be  Logical  to  allow  the  FDA  sufficient  time  to  alleviate  its  own 
problems.  They  are  not  recent,  but  have  spanned  many  years.  FDA 
has  not  conspicuously  reacted.  In  view  of  past  inaction,  it  would 
Ik1  illogical  to  think  that  another  report  with  critical  conclusions  and 
recommendations  would  stimulate  FDA  to  undertake  broad-scale 
actions  to  improve  its  enforcement,  science,  administration,  and. 
coordination. 

A  different  course  of  action  must  now  be  proposed.  The  first  st4  pis  to 
take  the  FDA  out  of  the  niultii'aceted  Department  of  Health,  Educa- 
tion, and  Welfare  and  to  consolidate  it  in  one  coordinated  independent 
agency  with  regulatory  responsibilities  over  all  consumer  health  and 
safety  matters. 

This  suggested  reorganization  is  not  novel.  It  was  the  subject  of 
extensive  debate  during  the  consideration  of  the  Consumer  Product 
v  Act.229  A  brief  review  of  that  debate  is  necessary  as  a  founda- 
tion for  this  Subcommittee's  recommendations. 

Much  of  the  substance  of  the  ultimate  Consumer  Product  Safety 
Act,  and  its  rationale,  was  based  on  the  work  of  the  National  ( Jommis- 
sion  on  Product  Safety.  The  Commission  recommended  the  creation 
of  an  independent  Consumer  Product  Safety  Commission  giving  it 
jurisdiction  over  all  products  used  by  the  consumer  including  those 
which  were  under  the  jurisdiction  of  the  Food  and  Drug  Ad- 
ministration, except  to  the  extent  that  they  were  regulated  by  "duly 
promulgated  regulations."-"  The  Commission  based  much  of  the  rec- 
ommendation upon  the  findings  of  a  stud}'  it  had  commissioned  known 
as  the  k'IIeiTron  Report.''231  Central   to  the  recommendation  of  the 

iv.  "Thp  Food  and  Drue  Administration  Organizational  Review,"  Frederick  V.  Malek. 
Deputy  Undersecretary,  Department  of  Health,  Education,  and  Welfare,  December  10,  1968. 

127  "Report  From  the  Study  Group  on  Food  and  Drue  Administration  Consumer  Protec- 
tion Ojectlves  and  Program's,"  Department  of  Health,  Education,  and  Welfare,  May  1. 
1000. 

^  "Report  to  the  Commissioner  of  Food  and  Drups  From  the  FDA  Ad  Hoc  Science 
Advisory  Committee.   May   1071. 

1=0  Puhlic  Law  02-573. 

230  Consumer  Product  Safety  Bill  Proposed  by  National  Commission  on  Product  Safety. 
Section  33(b),  June  1070. 

231  "Federal  Consumer  Safety  Legislation,  A  Special  Report  Report  Prepared  for  the 
Commission  on  Product  Safety!"  June  1970. 
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"Heffron  Report",  released  in  1970,  was  thai  one  independent  agency 
have  jurisdiction  over  all  consumer  safety  activities.  The  report  con- 
cluded that: 

The  Federal  role  is  to  encourage  movement  and  active  concern  with  respect  to 
safety,  to  promulgate  and  oversee  compliance  with  safety  standards,  and  to 
regulate  those  who  unreasonably  violate  their  duty  to  produce  safe  products — 
all  this  without  upsetting  the  creative  and  innovative  forces  of  the  free  enter- 
prise system. 

The  proposed  Commission  should  have  an  independent  status,  concerned  ex- 
clusively with  the  safety  of  consumer  products.  If  it  is  subordinated  to  a  larger 
agency  administering  other  equally  comprehensive  programs,  the  emphasis  on 
consumer  safety  is  certain  to  suffer. 

Protection  of  the  public  interest  will  be  strengthened  if  the  agency  has  author- 
ity to  make  its  own  final  decision,  free  of  restriction  by  a  parent  agency,  and  if 
its  funds  are  sufficient  and  its  activities  highly  visible.238 

After  much  consideration,  the  Senate  passed  a  bill 233  creating  an 
independent  food,  drug  and  consumer  product  safety  agency  which 
would  have  jurisdiction  over  food  and  drugs  as  defined  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

In  its  report  on  S.  3419,  the  Senate  Committee  on  Labor  and  Public 
Welfare  stated  that : 

The  primary  components  of  the  new  agency  would  come  from  the  Food  and 
Drug  Administration,  currently  in  the  Department  of  Health,  Education,  and  Wel- 
fare. Since  its  creation  in  1906,  FDA  has  functioned  under  several  larger  agencies 
and  undergone  many  reorganizations.  In  none  of  these  organizational  structures 
and  in  none  of  these  departments  has  the  FDA  been  able  to  achieve  optimum 
results.  Repeated  GAO  reports  and  the  work  of  Congressman  Fountain's  Subcom- 
mittee and  others  have  brought  many  of  these  failures  to  light. 

FDA's  shortcomings  have  not  been  a  matter  of  partisan  politics  ;  the  same  kinds 
of  problems  have  plagued  the  FDA  in  Democratic  as  well  as  Republican  admin- 
istrations. Under  all  administrations,  the  agency  has  failed  either  to  provide  full 
protection  to  consumers  against  unsafe  products  or  to  articulate  clear  regulatory 
policies  to  industry.234 

The  rationale  for  the  placing  of  the  Food  and  Drug  Administration 
in  the  Department  of  Health,  Education,  and  Welfare  initially  was  not 
well  founded.  Except  for  FDA,  the  basic  health  programs  of  DHEW 
are  directed  toward,  research  and  delivery  systems,  rather  than  regula- 
tory work.  The  regulatory  functions  of  FDA  are  so  small  a  part  of 
HEW's  total  responsibility,  they  cannot  receive  the  attention  from  that 
Department  that  they  deserve. 

The  Food  and  Drug  Administration  must  always  act  through  the 
Assistant  Secretary  for  Health,  the  Undersecretary,  and  then  the  Sec- 
retary of  Health,  Education,  and  Welfare.  To  be  effective,  the  agency 
must  be  free  from  the  restraints  of  competing  policies,  priorities,  and 
objectives. 

Even  the  Department  of  Health,  Education,  and  Welfare  was 
strong  in  its  support  of  the  proposal  to  have  all  consumer  protection 
efforts  consolidated  in  a  single  agency,  though  it  recommended  that 
agency  should  be  in  the  Department.  In  testimony  before  the  Senate 
Commerce  Committee,  Secretary  Richardson  stated  that: 

Centralizing  these  responsibilities  will  give  Federal  consumer  protection  ef- 
forts a  single  direction  ;  that  is,  a  more  rational  ordering  of  regulatory  priorities 


»a  Id. 

888  S.   3410,  "Fond,  Drug,  and  Consumer  Product  Safety  Act  of  1072."  June  21,  1072. 
2n*  "Report  of  the   Senate  Committee  on   Lahor  and   Public   Welfare,  on   the  Fond,  Drug. 
and  Consumer  Troduct  Safety  Act  of  1072,"  02d  Cong.,  2d  sess.,  June  5,  1072. 
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than    is    now    possible,    as    well    as    coordinated,    and    therefore,    enhanced, 
enforcement."" 

The  most  common  argumenl  advanced  against  removal  of  FDA 
from  HEW  Is  FDA's  ability  to  communicate  with  oilier  agencies 
within  the  Department  for  scientific  and  technical  research  and  advice. 
Such  an  argument  docs  not  appear  valid.  First,  it  is  dear,  as  shown  in 
the  chloroform  case  in  (his  report,  thai  coordination  is  often  haphazard 
at  best. 

Second,  new  legislation  could,  and  should,  establish  government- 
wide  cooperation  in  scientific  exchange  and  research,  as  in  the  Senate 

bill  On  the  Consumer  Product  Safety  A.ct.83€ 

Perhaps  the  most  succinct  justification  for  the  proposed  agency  is 
found  in  the  report  of  the  1  louse  Committee  on  interstate  and  Foreign 
Commerce  concerning  the  Consumer  Product  Safety  Act  and  its  rec- 
ommendation  for  a   consolidated   independent  agency.  The  report 

stated : 

.  .  .  This  decision  reflects  the  committee's  belief  that  an  independent  agency 
can  better  carry  out  the  Legislative  and  .judicial  functions  contained  in  this  bill 
with  the  cold  neutrality  that  the  public  has  a  ri^iit  to  expect  of  regulatory  agen- 
cies formed  for  its  protection.  Independent  status,  and  hi-partisan  commissioners 
with  Btaggered  and  fixed  terms,  will  tend  to  provide  greater  insulation  from 
political  and  economic  pressures  than  is  possible  or  likely  in  a  cabinet-level 
department.  The  Commission's  decisions  under  this  Legislation  will  necessarily 
involve  a  careful  meld  of  safety  and  economic  considerations.  This  delicate  bal- 
ance, the  committee  believes,  should  he  struck  in  a  setting  as  far  removed  as 
possible  from  partisan  Influence.  Also,  the  creation  of  a  new  independent  agency, 
it  is  thought,  will  assure  that  the  regulatory  program  contained  in  this  hill  will 
he  highly  visible  to  get  off  to  a  firm  and  vigorous  start. ^7 

IV.  Conclusions  and  Recommendations 

The  Subcommittee  believes  that  a  number  of  deficiencies  cited  in 
this  chapter  must  be  ended  if  FDA  is  to  protect  the  public  health 
with  diligence.  During  the  course  of  its  investigation,  the  Subcom- 
mittee found — 

A.  Enforcement  powers  provided  by  Congress  were  frequently 
underutilized. 

(1)  The  agency  failed  in  the  case  of  nitrofurans  to  determine 
whether  manufacturers  and  distributors  were  obeying  provisions  of 
new  drug  approvals. 

(2)  The  agency  neglected,  in  the  case  of  cardiac  pacemakers,  to 
verify  manufacturers'  claims  that  they  were  eliminating  defects  in 
medical  devices  and  also  failed  to  determine  that  companies  had 
alerted  all  users  of  defective  instruments  of  the  operating  defects. 

(3)  The  agency's  narrow  definition  of  situations  warranting  invo- 
cation of  its  imminent  hazard  powers  denied  the  public  prompt  pro- 
tection from  the  nitrofurans  hazard. 

B.  Several  problems  adversely  affecting  the  Agency's  adminis- 
tration— 


836  Hearings  Before  the  Senate  Committee  on  Commerce,  on  the  Consumer  Product  Safety 
Act  of  1971,  92d  Cong.,  1st  sess.,  July  19,  1971,  p.  100. 

230  S.  3419,  Section  114. 

237  Report  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  on  the  Consumer 
Product  Safety  Act,  92d  Cong.,  2d  sess.,  p.  24. 
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(1)  Inordinate  delays  in  processing  evidence  of  drug  hazards  pre- 
vented the  agency  from  acting  expeditiously  to  avert  further  exposure 
of  the  public  to  potential  harm. 

(2)  The  agency  learned  of  some  product  failurs  only  secondhand 
and  failed  to  follow  up  the  manufacturers'  recalls  when  it  should 
have  been  leading  efforts  to  recall  defective  products. 

(3)  The  agency  neglected  to  insure  that  employees  observed  its 
conflict  of  interest  regulations. 

a.  The  employment  of  former  agency  officials  by  regulated  com- 
panies has  tarnished  the  agency's  public  image,  possibly  compromised 
the  agency's  objectivity,  and  eroded  confidence  in  successful  execution 
of  FDA  responsibilities. 

b.  The  review  and  divestiture  process  generally  has  been  too  lenient 
and  time-consuming;  exemptions  should  be  processed  expeditiously. 
The  agency  has  failed  also  to  follow  up  on  holdings  reported  by  em- 
ployees and  seems  reluctant  to  take  definitive  action  to  rectify  ques- 
tionable situations. 

(4)  The  agency  has  misused  its  powers  to  constitute  and  operate 
advisory  committees,  despite  the  availability  of  governmentwide 
guidelines  in  the  Federal  Advisory  Committee  Act. 

a.  The  administrative  practice  of  closing  meetings  weakens  the 
credibility  of  and  denies  the  public  an  opportunity  to  appraise  com- 
mittee findings. 

b.  At  least  one  Advisor}7  Committee  appears  to  have  been  subject 
to  manipulation  by  the  agency. 

(5)  The  agency's  bureaus  failed  to  meet  their  responsibility  to  the 
public  by  not  communicating  effectively  among  themselves  regarding 
recall  of  dangerous  products  while  the  Food  and  Drug  Administra- 
tion itself  did  not  furnish  pertinent  information  on  its  activities  to 
other  government  entities. 

(6)  The  agency  failed  to  utilize  its  resources  correctly  in  order  to 
determine,  with  respect  to  cardiac  pacemakers,  if  legal  action  was 
needed  to  penalize  failure  to  correct  defects.  The  agency's  laxness 
encourages  the  flouting  of  its  regulations  by  regulated  entities  and  its 
own  employees. 

(7)  The  agency  continues  to  be  restrained  in  its  regulatory  focus  by 
competing  policies  and  objectives  within  the  Department  of  Health, 
Education,  and  Welfare.  This  leads  to  a  lack  of  a  centralized  consumer 
protection  effort  and  to  Departmental  neglect  of  FDA  needs  and 
deficiencies. 

C.  The  agency  suffers  from  a  number  of  inadequacies  in  its  use  of 
scientific  data. 

(1)  Some  protocols  for  research  by  manufacturers  yield  data  that 
are  insufficient  and  inadequate  to  allow  FDA  to  judge  safety  and 
efficacy  of  drugs. 

(2)  The  agency  failed  to  verify  scientific  data  submitted  by 
industry. 

The  Subcommittee's  recommendations  are  as  follows : 

A.  The  agency  must,  if  it  is  to  act  effectively,  utilize  the  total  range 

of  powers  that  Congress  has  established.  If  the  agency  feels  that  it 

lacks   sufficient   authority,   it  should  either  establish  new  rules  or 

request  new  statutory  authority  to  protect  consumers  and  monitor 


industry.  !"  particular,  the  agency  should  revise  its  definition  of  its 
"imminent  hazard"  authority  and  Buspend  drugs  when  there  is  a 
substantial  likelihood  that  exposure,  e.g.,  continuing  use  of  the  drug 
in  the  course  of  the  procedures  to  withdraw  the  product  *  ill  cause  fur- 
ther harm  to  the  public,  even  though  the  final  results  of  thai  exposure 
will  not  be  evident  unmediately. 

B.  Tin'  agency,  in  its  annual  report  to  Congress,  should  include 
b  thorough  description  of  action  on  NTew  Drug  Applications,  [nvesti- 
gational  New  Drug  Applications,  New  Animal  Drug  Applications, 
ami  Investigational  New  Animal  Drugs.  In  this  regard,  the  agency 
should  require  comprehensive  data  on  safety  and  efficacy  for  new 
drugs. 

C.  The  agency  should  take  steps  to  insure  that  it  is  kept  abreast 
of  the  performance  of  all  drugs,  devices,  and  other  products  that  it 
approves  for  marketing.  It  should  also  monitor  closely  the  activities 
of  industry  to  ensure  maintenance  of  proper  manufacturing  and  re- 
search standards. 

D.  The  agency  should  tighten  its  regulations  on  security  holdings 
by  employees  by  prohibiting  the  holding  of  securities  in  industries 
subject  to  agency  regulation.  This  should  accompany  complete  moni- 
toring of  the  FDA-related  activities  of  former  employees  on  behalf  of 
regulated  firms. 

K.  The  agency  should  insure  that  all  advisory  committees  are  con- 
stituted and  proceed  according  to  the  guidelines  established  for  open- 
by  the  Federal  Advisory  Committee  Act.  With  regard  to  closed 
meeting-,  the  agency  should  be  sure  that  the  closure  of  any  meeting 
is  accompanied  by  a  clear  explanation  why  it  should  not  be  open.  In 
addition,  verbatim  transcripts  for  all  meetings — closed  and  open — 
should  be  maintained. 

F.  The  agency  should  participate  in  inter-agency  committees  and 
other  systems  of  exchanging  information  with  other  departments, 
agencies,  and  bureaus,  to  assure  that,  where  necessary,  they  may  act  in 
concert  to  carry  out  the  common  purpose. 

G.  The  agency  should  take  steps  to  establish  acceptable  scientific 
protocols  and  to  monitor  effectively  the  scientific  competence  of  in- 
dustry and  other  entities  to  insure  that  data  is  accurate  and  complete. 
The  Subcommittee  also  recommends  that  Congress  consider  legislation, 
such  as  would  empower  FDA  to  arrange  with  university  hospitals  for 
controlled  trials  or  with  scientists  engaged  in  animal  studies,  to  enable 
the  agency  to  strengthen  the  scientific  basis  for  its  regulations. 

PI.  Congress  should  establish  a  single  consumer  safety  and  health 
agency  that  would  bring  about  consolidation  and  coordination  of 
regulatory  responsibilities  over  all  health  and  safety  matters  currently 
vested  in  the  Food  and  Drug  Administration,  the  Consumer  Product 
Safety  Commission  and  the  National  Highway  Traffic  Safety 
Administration. 
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CHAPTEB  9 

I  NTER8TATE    (  lOMMERCE    (  'n.M  MISSION' 

/.  Summary 

The  Interstate  Commerce  Commission  (ICC)  is  the  oldest  of  the 
independent  Federal  regulatory  agencies.  Originally  designed  to  pro- 
tect the  public  from  monopolistic  practices  by  the  railroads,  the  Com- 
mission's jurisdiction  has  been  extended  to  trucks,  barges,  freight 
forwarders,  and  oil  pipelines.  Today  the  Commission's  mandate  in- 
cludes both  regulating  and  promoting  the  inherent  advantages  of  each 
mode  of  surface  transportation.  The  Subcommittee  questions  the  Com- 
mission's success  in  attempting  to  harmonize  its  promotional  and 
regulatory  functions. 

The  Interstate  Commerce  Commission  was  the  first  major  experi- 
ment in  economic  regulation  on  a  national  scale.  The  Commission's 
quasi-legislative,  quasi-judicial,  and  administrative  responsibilities 
and  powers  emerged  from  specific  policies  of  the  Congress  written  in 
reaction  to  major  problems  in  the  Nation's  transportation  system. 

The  administration  of  the  Commission's  compliance  program  as  now 
organized,  contains  many  serious  shortcomings  which  frustrate  the 
aims  of  national  transportation  policy.  The  compliance  program 
suffers  from  a  lack  of  policy  direction  and  guidance;  excessive  atten- 
tion to  economically  insignificant  cases:  discrimination  against  small 
carriers:  insufficient  penalties  to  deter  illegal  activity:  and  a  seeming 
incapacity  to  coordinate  actions  and  to  use  resources  efficiently. 

A  positive  aspect  of  the  Commission's  regulatory  program  is  the 
development  of  the  Office  of  Public  Counsel.  Under  the  direction  of 
the  Rail  Services  Planning  Office,  the  Commission  fathered  the  first 
Federal  Office  of  Public  Counsel  to  assist  and  represent  the  public  in 
the  complicated  process  of  reaching  decisions  on  railroad  reorganiza- 
tion. The  Office  of  Public  Counsel  proved  to  be  a  successful  experiment 
in  increasing  public  access  to  the  Federal  decisionmaking  processes. 
Its  contribution  has  been  constructive.  The  newly  expanded  and  more 
powerful  statutory  Office  of  Pail  Public  Counsel  unfortunately  has 
been  blocked  by  the  President's  refusal  to  perform  his  legal  duty 
to  till  the  vacant  office  of  the  director. 

The  need  for  an  integrated  policy  planning  program  at  the  Commis- 
sion is  still  evident,  although  the  Commission's  planning  capabilities 
have  improved.  It  is  widely  agreed  that  policy  planning  is  essential  to 
meet  the  goals  of  national  transportation  policy  and  other  Con- 
gressional mandates.  The  Commission  has  taken  constructive  steps  to 
improve  its  capabilities  to  plan  and  set  policies  but  the  Commission's 
Policy  and  Planning  Committee  has  failed  to  function  for  lack  of  a 
clear  set  of  priorities. 
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A  few  of  the  major  obstacles  faced  by  the  Commission  are  illustrated 
by  its  relations  with  the  Office  of  Management  and  Budget,  the  De- 
partment of  Transportation,  and  the  Congress.  It  is  clear  that  these 
difficulties  have  hampered  the  Commission  in  its  attempts  to  achieve 
the  goals  of  national  transportation  policy  swiftly  and  efficiently. 

The  Subcommittee  recommends  fundamental  changes  in  the  Com- 
mission's structure  and  mandate.  The  Commission's  compliance  pro- 
gram should  be  reorganized  completely.  The  Congress  should  clarify 
the  Commission's  vague  and  contradictory  mandate.  Law  moderniza- 
tion and  codification  of  the  relevant  transportation  statutes  and  of  the 
Commission's  own  proceedings  should  be  brought  about  as  swiftly  as 
possible. 

The  Office  of  Kail  Public  Counsel  should  be  expanded  to  include  all 
modes  of  transportation  covered  by  ICC.  The  Commission  should  also 
develop  a  national  surface  transportation  plan  and  a  mechanism  to 
assure  that  criteria  established  in  the  plan  are  reflected  in  all  Commis- 
sion decision-making  processes. 

Promotional  aspects  of  the  Commission's  mandate  should  be  re- 
moved and  the  Commission's  support  of  entry  barriers  should  be  ter- 
minated. The  Congress  should  also  review  Commission  experience 
with  the  new  provisions  for  flexible  rail  rates  contained  in  the  Rail- 
road Revitalization  and  Regulatory  Reform  Act  of  1976  and  consider 
whether  comparable  authority  should  be  provided  for  motor  carriers. 

The  Subcommittee  suggests  also  that  the  newly  created  Transporta- 
tion Policy  Study  Commission  and  the  Congress  carefully  examine 
the  Commission  as  it  is  now  constituted  to  determine  whether  it  is 
the  best  organizational  form  through  which  to  regulate  surface 
transportation. 

//.  History  and  Mandate 

The  Interstate  Commerce  Commission,  created  by  Act  of  Congress 
in  1887,1  was  the  first  independent  regulatory  commission.  It  is  re- 
sponsible for  promoting  "safe,  adequate,  economical,  and  efficient 
service"  in  surface  transportation.2  Moreover,  the  Commission  is  re- 
sponsible for  "fostering"  a  healthy  economic  environment  for  carrier 
operations  while  "encouraging"  the  creation  of  "reasonable  charges 
for  transportation  services  without  uniust  discriminations,  undue 
preferences  or  advantages,  or  unfair  or  destructive  competitive  prac- 
tices." 3  At  the  same  time,  the  Commission  is  responsible  for  develop- 
ing the  inherent  advantages  of  each  mode  of  transportation  in  an 
effort  to  insure  sufficient  service  to  all  parts  of  the  Nation.4  The  Inter- 
state Commerce  Commission's  mandate,  as  it  lias  itself  stated,  is  to 
insure  that  the  American  public  has  an  adequate  and  efficient  surface 
transportation  system  under  private  ownership,  one  that  gives  equal 
treatment  to  all.5 

One  of  the  largest  independent  agencies  examined  in  this  renort.  the 
Interstate  Commerce  Commission's  budget  now  stands  at  $54.6  mil- 
lion,6 with  more  than  2,100  employees.7  In  recent  years,  the  Commis- 
sion has  grown  significantly  as  indicated  on  the  chart  below: 


124    Stat.    370. 

3  10  u.s.C.  1 1. 

»  Tri 

<  Td. 

5  Tn  response  to  Subcommittee  0"estlonna1re.  Tune  1975.  ouestlnn  1. 

•Authorisation  for   1077.  The  Federal   Budcret  of  the  United   States  Government.   flse.il 
year  1077.  U.S.  Government  Printing  Office.  1070. 
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1972 

1973 

1974 

1975 

1976 

Appropriation: 

Amount 

Positions 

$30,640,000 

1,865 

$33,720,000 
1,865 

$37,190,000 
1,960 

$44,470,000 
2,067 

$CA  755  000 
2,122 

A.  LEGISLATIVE  BISTORT  OF  THE  l  NTER8TATE  COM  HERCE  A.<  T 

1.  The  basis  for  regulation, — As  the  historical  development  of  the 
Interstate  Commerce  Commission  and  its  major  governing  statutes 
demonstrates,  the  ( Commission's  mandate  has  been  revised  so  frequent  ly 
that  it  is  neither  consistent  nor  clear-.  A  review  of  the  successive  statu- 
tory additions  is  necessary  to  understand  the  present  status  of  that 
mandate.  The  Legislat Lve  development  is  also  worth  recount  ing  in  some 
detail  since  the  Interstate  Commerce  Commission  was  this  country's 
first  major  venture  into  Federal  regulation  by  commission. 

The  constitutional  basis  for  Federal  regulation  of  interstate  com- 
merce is  rooted  in  Article  I  of  the  Constitution.  Section  8  of  that  Ar- 
ticle authorizes  Congress — 

to  regulate  commerce  with  foreign  nations,  and  among  the  several  states  .  .  . 
and  also 

to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  Execution 
the  foregoing  Powers  .  .  . 

This  power  was  not  fully  exercised,  however,  until  1887,  a  decade 
after  the  Supreme  Court,  in  Mvm/n  v.  Illinois?  upheld  the  State  of 
Illinois'  right  to  regulate  grain  elevators.  The  decision  stimulated  the 
long  series  of  government  regulatory  actions,  culminating  in  the 
formation  of  numerous  independent  and  executive  branch  regulatory 
agencies. 

The  decision  stated  that  State  regulation  of  the  grain  elevators  in 
question  was  not  a  violation  of  "the  exclusive  domain  with  the  Con- 
gress in  respect  to  interstate  commerce."9  Rather,  the  Court  viewed 
this  type  of  regulation  as  merely  a  ''domestic  concern"  and  ruled: 

until  Congress  acts  in  reference  to  their  interstate  relations,  the  state  may  exer- 
cise all  powers  of  government  over  them,  even  though  in  so  doing  it  may  indirectly 
operate  upon  commerce  outside  its  immediate  jurisdiction.10 

By  the  time  the  Congress  voted  to  exercise  Federal  power  to  regulate 
interstate  rail  commerce  through  the  creation  of  the  Interstate  Com- 
merce Commission,  some  w25  State  railroad  regulatory  bodies  had  been 
created.  The  power  and  aggressiveness  of  the  regulatory  bodies 
varied.  In  the  Midwest,  they  tended  to  be  more  powerful  and  even 
"'belligerent.''  Those  in  the  Northwest  tended  to  be  weak  and  merely 
advisory.11  Their  structure  was  nevertheless  similar:  for  the  most 
part  they  consisted  of  three  or  more  members  organized  in  a  collegia! 
way,  forming  a  commission. 

.'.  The  railroad  problem. — State  regulatory  programs  were,  how- 
ever, unable  to  cope  with  difficulties  besetting  the  railroads  and  their 
clients.  Abuses  by  the  railroads  developed  most  directly  from  "State 


•  iffinn  v.  Illinois,  94  U.S.  113  (1877). 
8  Id.  at  135. 

11  Robert  Cushman.  The  Independent  Regulatory  Commissions.  (1941)    (hereinafter  rltfd 
as  Cushman)    at  26-28. 
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and  Federal  generosity,  unaccompanied  by  any  effective  disciplinary 

restrictions/' 12  Vigorous  Federal  and  State  promotion  of  railroad  con- 
st rucl  ion,  through  loans,  land  grants,  and  liberal  charters,  had  created 
powerful  oligopolies  in  the  preceding  half  century  of  railway  growth. 
Promotion  of  the  railroads  was  considered  essential  to  national 
commerce. 

By  the  1860s,  there  were  too  many  criss-crossing  lines  and  too  little 
traffic  to  support  them.  As  a  result,  cutthroat  competition  for  traffic 
became  prevalent.  The  railroads  engaged  in  such  activities  as  charging 
more  for  the  short  haul  than  the  long  haul,  establishing  discrimina- 
tory rates,  and  granting  rebates  to  large  shippers.  They  tended  also 
to  seek  control  of  the  economies  of  large  areas  through  such  devices 
as  pooling  and  monopolization  of  other  nontransportation  industries. 
The  organization  of  the  Grange  was  in  large  part  the  farm  popula- 
tion's response  to  this  exploitation.13 

The  final  blow  to  State  regulation  of  the  rails  came  in  1886  with 
the  Supreme  Court's  decision  in  Wabash,  St.  Louis  ana1  R.R.  v.  Illi- 
nois.1* Although  not  ruling  against  the  ability  of  the  State  to  regu- 
late the  fares  and  charges  of  the  railroads,  the  Court  drew  a  clear 
distinction  between  the  broader  and  more  inclusive  interstate  and 
the  more  restricted  intrastate  regulation.  The  States  could  not,  the 
Court  decided,  "attempt  to  apply  to  transportation  through  the  entire 
series  of  States  ...  its  own  methods  to  prevent  discrimination  in 
rates."  The  Court  held  that  this  type  of  "regulation  of  commerce," 
was  "national  in  character"  and  therefore  the  responsibility  of  the 
Congress  of  the  United  States.15  The  Wabash  decision  came  at  a 
fortuitous  moment  for  the  proponents  of  Federal  regulation  by 
Commission. 

The  Interstate  Commerce  Act  of  1887  may  be  traced  to  the  passage 
by  the  House  of  Representatives  of  a  bill  9  years  earlier  sponsored  by 
Representative  John  Reagan  of  Texas.  Although  the  first  Reagan 
bill  died  in  a  Senate  committee,  Representative  Reagan  continued 
to  introduce  bills  to  regulate  the  railroads  until  he  was  successful. 

The  Reagan  bill  which  went  to  the  Conference  Committee  in  1886 
was  broader  in  scope  than  the  final  1887  Act  to  Regulate  Commerce 
and,  provided  for  judicial  enforcement  and  included  stronger  sanc- 
tion provisions. 


12  Id.  at  37. 

1S  Id.  at  38,  41. 

"118  U.S.  557  (1886). 

15  Id.  at  .r>77.  Mr.  Justice  Miller  delivering  the  opinion  for  the  court  stated:  "We 
must,  therefore,  hold  that  it  is  not.  and  never  has  been,  the  deliberate  opinion  of  a 
majority  of  tills  court  that  a  statute  of  a  State  which  attempts  to  regulate  the  fares 
and  charges  by  railroad  companies  within  its  limits,  for  a  transportation  which  con- 
stitutes a  part  of  commerce  among  the  States,  is  a  valid  law.  Of  the  justice  or 
propriety  of  the  principle  which  lies  at  the  foundation  of  the  Illinois  statute  it  is  not  the 
province  of  tbis  court  to  speak.  As  restricted  to  a  transportation  which  bepins  and  ends 
within  the  limits  of  the  State  it  may  be  very  just  and  equitable,  and  it  certainly  is  the 
province  of  the  State  legislature  to  determine  that  question.  But  when  it  is  attempted  to 
apply  to  transportation  through  an  entire  series  of  States  a  principle  of  this  kind,  and 
each  one  of  the  States  shall  attempt  to  establish  its  own  rates  of  transportation,  its  own 
metborJs  to  prevent  discrimination  in  rates,  or  to  permit  it,  the  deleterious  influence  upon 
the  freedom  of  commerce  among  the  States  and  upon  the  transit  of  poods  through  those 
States  cannot  be  overestimated.  That  this  species  of  regulation  is  one  which  must  be.  if 
established  at  all,  of  a  general  and  national  character,  and  cannot  be  safely  and  wisely  re- 
mitted to  local  rules  and  local  regulations,  we  think  is  clear  from  what  has  already  been 
said.  And  if  it  be  a  regulation  of  commerce,  as  we  think  we  have  demonstrated  it  is.  and  as 
the  Illinois  court  concedes  it  to  be.  it  must  he  of  that  national  character,  and  the  regulation 
can  only  appropriately  exist  by  general  rules  and  principles,  which  demand  that  it  should 
be  done  by  the  Congress  of  the  United  States  under  the  commerce  clause  of  the  Constitution. 
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On   the  other  side  of  the  Capitol,  Senator  Shelby   M.   Cul 
(R-UD  proposed  much  less  severe  regulation.  His  bill  creating  a 
national   regulatory  commission   passed  the  Senate   in  January  of 
L885.ia 

Since  the  Senate  consistently  favored  limited  regulation  by  com 
mission  while  the  House  favored  strong  regulation   with    judicial 
enforcement,  a  deadlock  ensued  in  the  conference  committee.  A  select 
Senate  committee  appointed  to  study  the  issue  recommended 
lation  akin  to  the  Cullom  bill.11  The  House  held  to  it-  own  position. 

The  deadlock  persisted  until  the  Wabash  decision  and  the  Rail 
Commission  Cam  8  ]"  intensified  public  pressure  foi  ( Jongn  ssional 
»n.  The  conference  committee  and  finally  the  entire  Congress  ap- 
proved the  Cullom  bill.19  In  the  rush  t<>  pass  the  legislation,  the  Con- 
-  failed  to  address  many  of  the  politically  sensil  ive  issues  concern- 
ing the  Government's  role  in  regulating  the  railroad  industry. 

To  many,  the  measure  finally  agreed  upon  did  little  more  than  shift 
the  debate  from  the  floor  of  the  Congress  to  the  hearing  rooms  of 
the  Commission  where  the  railroad  industry  could  more  readily  exert 
its  influence . 

(a)  The  act  to  regvlati  commerce. — The  A<  t  to  Regulate  Commerce 
i  Interstate  Commerce  Act)  created,  for  the  first  time  in  American 
history,  a  bipartisan  regulatory  commission  charged  with  regulating  a 
domestic  industry.  Tin1  Commission  was  composed  of  five  individuals 
appointed  by  the  President  for  a  6-year  term  and  confirmed  by  the 
Senate.21 

In  the  years  immediately  preceding  enactment  of  the  Interstate 
Commerce  Act.  a  battle  raged  on  the  pros  and  cons  of  regulation  by 
a  commission  structure.  Those  arguing  against  a  commission  pointed 
to  the  State  commissions'  failures.  They  argued  that  a  commission 
could  easily  become  a  "political  footbalP'  and  a  "captive"  of  the  regu- 
lated railroads,  incapable  of  delivering  regulatory  action  when  and 

16  This  historv  is  described  in  Cushman.  supra  note  11.  nt  42-43. 

»8.  Rep.  No.*4f>.  40th  Cong.,  1st  Sess..  p.  1  (1886).  The  Cullom  Report  concludes  that: 
(1)  The  public  Interest  demands  regulation  of  transportation.  (2)  It  Is  the  duty  of  the 
Congress  to  undertake  the  regulation  of  the  business  of  transportation  ...  (3)  National 
legislation  is  necessary  to  remedy  the  evils  complained  of  .  .  .  (4)  National  legislation 
is  also  necessary,  because  the  business  of  transportation  is  essentially  of  a  nature  which 
requires  a  uniform  system  and  method  of  regulation  which  the  national  authority  alone 
can  prescribe.  (5)  The  failure  to  act  is  an  excuse  for  the  attempts  made  by  the  railroads 
to  regulate  the  commerce  of  the  country  in  their  own  way  and  in  their  interests.  .  .  ." 
Cullom  Report  cited  in  Bernnrd  Schwartz,  ed.,  The  Economic  Regulation  of  Business  and 
Industry.  Vol.  1.  59-61  (1973)   (hereinafter  cited  as  Schwartz.) 

"116  U.S.  307  (1886). 

18  Cushman  adds  that  combining  the  Wabash  decision  with  "the  decision  in  the  Railroad 
Commission  Cases,  which  upheld  the  legality  of  the  state  regulatory  Commission,  exerted 
a  profound  Influence  upon  the  conferees  struggling  to  effect  a  legislative  compromise 
between  the  Senate  and  House  bills."  (Cushman.  supra  note  11  at  44.) 

-n  Manver  Bernstein.  Rerulatim:  Business  by  Independent  Commission,  at  2."  (1955). 
( Hereinafter  referred  to  as  Bernstein.)  Bernstein  also  quotes  Judge  Reagan's  address  on  the 
House  floor  in  1886  in  which  he  expressed  his  belief  that  the  Commission  could  easily  become 
n  tool  of  the  railroad  Industry  through  influence  on  the  appointment  process.  Judge  Reagan 
statert  :  "I  shall  fear  that  the  railroad  Interests  will  combine  their  power  to  control  the  Ap- 
pointment of  the  commissioners  in  their  own  interest.  We  all  understand  bow  easy  it  is  for  a 
few  persons  controlling  larger  interests  to  unite  their  influence  to  carry  out  their  wishes.  .  .  . 
The  notorious  facts  as  to  how  railroad  managers  hnvo  corruptly  controlled  Legislatures, 
courts,  governors,  and  Congress  in  the  past  frive  us  sufficient  warnlnc  as  to  what  may  be  ex- 
pected of  them  in  the  future.  It  is  not  to  be  supposed  that  they  would  directly  anproaeh  anv 
President  of  the  United  States  and  corruptly  propose  to  secure  the  appointment  of  commis- 
sioners in  their  own  interests  ;  but  the  vast  resources  which  they  control,  with  the  power  of 
levyine  any  tribute  they  please  on  the  commerce  of  the  country  to  secure  means  for  the  em- 
plovment  of  men.  enables  them  to  control  the  best  lecral  and  business  talent  of  the  country, 
find  would  emble  them  to  procure  influential  men  in  their  interest  to  appeal  fo  the  President 
in  the  name  of  justice  and  on  account  of  capacity  to  appoint  such  men  as  would  -erve  their 
purposes." 

11  24    Stat.    370. 
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as  needed.  Moreover,  it  was  felt  that  a  single  commission  would  lack 
the  political  power  to  regulate  a  national  industry  and  could  through 
"exorcise  of  its  discretion''  seriously  "soften  the  force  of  the  regulatory 
statute."  Since  Congress  could  not  direct  the  commission  in  each  and 
every  instance  of  its  regulatory  responsibilities,  therefore,  the  oppo- 
nents of  the  commission  structure  argued,  any  ambiguities  in  the  law 
or  discretion  granted  the  commission  would  result  in  decisions  favor- 
able to  the  railroads.22 

Proponents  of  the  commission  system  stressed  its  flexibility.  They 
argued  that  a  flexible  administrative  body  was  a  more  appropriate 
instrument  for  developing  and  enforcing  regulatory  law  than  a  rigid 
court  process  and  stressed  the  Commission's  ability  to  defend  the  rights 
of  the  public  and  shippers  against  the  railroads,  a  function  the  courts 
could  not  assume,  The  expertise  developed  by  members  of  the  com- 
mission, it  was  argued,  could  be  utilized  to  create  future  policy,  another 
major  advantage.  The  commission  was  visualized  also  as  an  out-of- 
court  umpire  between  competing  and  conflicting  sides.23 

The  ultimate  triumph  of  proponents  of  the  commission  structure, 
however,  probably  was  due  more  to  congressional  desire  to  enact  some 
legislation  in  the  face  of  growing  public  dissatisfaction  than  to  the 
strength  of  their  arguments.24 

During  the  debate  on  the  Interstate  Commerce  Act,  no  mention  was 
made  of  the  independence  of  the  commission.25  The  1887  Act  placed 
the  commission  under  the  protective  wing  of  the  Department  of  the 
Interior.  At  that  time,  the  Congress  seemed  more  concerned  with  secur- 
ing a  bipartisan  commission  than  ensuring  its  independence.  Inde- 
pendence did  not  become  an  issue  until  2  years  later. 

Fearing  the  possible  adverse  effects  of  the  President's  power  to 
influence  the  commission,  Congressman  Eeagan  mustered  support  for 
a  bill  to  make  the  Interstate  Commerce  Commission  independent  of 
the  Executive.26  Reagan's  bill,  signed  in  1889,  established  the  first 
independent  regulatory  commission  in  the  United  States. 

Louis  Brownlow,  a  noted  scholar  of  regulation,  argues  that  the  crea- 
tion of  the  independent  commission  was  "an  historical  accident,"  27  In 
an  often  quoted  passage  from  his  testimony  before  the  Senate  in  1951. 
Brownlow  suggested  that  it  was  Representative  Reagan's  belief  that 
President  Harrison  should  not  be  allowed  directy  to  influence  railroad 
regulation  which  was  the  overriding  factor  in  the  creation  of  the 
independent  commission.  So  began  the  tradition  of  the  independent 
regulatory  agency.  Brownlow  testified  that  "thereafter  any  bill  or 
regulatory  matter  that  came  to  the  Interstate  and  Foreign  Commerce 
Committee  resulted  in  the  appointment  of  a  commission."  28 

(b)  The  judicialization  of  the  Commission. — With  the  appointment 
as  its  first  chairman  of  one  of  the  leading  constitutional  lawyers  of  the 


22  Bernstein,  supra  note  20,  at  25. 

»  Id.  at  29. 

"Cushman  writes  thnt  although  the  railroads  "brought  terrific  pressure  to  bear  to 
defeat  the  bill,"  it  passed  because  "public  opinion,  aroused  bv  the  crisis  created  by  the 
Wabash  derision,  demanded  action."  Cushman,  supra  note  11  at  44. 

25  Cushman  argues  that  the  question  of  independence  was  not  an  issue  in  the  creation  of 
tbe  Tnterstnto  Commerce  Commission  in  18S7.  He  writes:  "the  word  independence  does  not 
appear  in  the  legislation  debates  and  the  nroblem  itself  escaped  direct  consideration." 
Cushman  cited  in  Bernstein  supra  note  20  at  26. 

M  Borsteln  supra  note  20  at  23. 

27  Brownlow  cited  in  Bernstein  supra  note  20  at  23. 

»  Id.  at  23. 


day,  the  Commission  assumed  a  judicial  posture.  Thomas  M.  Cooley 
(chairman  from  1887  to  1891  >  conceived  of  the  Commission's  func- 
tion as  merely  to  "play  umpire  between  competing  int<  II*' 
employed  a  case  by  case  approach  to  regulation.  Believing  that  such 
an  approach  could*"*  *  *  overcome  the  disadvantages  of  the  legisla- 
tive and  judicial  processes,"  Cooley  operated  the  Commission  ae  a 
surrogate  court  dealing  exclusively  with  regulation  of  the  railroads.8' 
(  insistent  with  his  view  of  the  role  of  his  commission,  ( looley  fought 
hard,  but  without  success,  to  secure  Legislal  ion  which  would  make  K  ( ' 
decisions  final.81  Without  such  authority,  the  Commission  had  to  ap- 
peal continually  to  unsympathetic  courts  for  enforcement  of  its 
findings, 

►ley's  argument  that  "determining  a  reasonable  rate  was  an  ad- 
ministrative and  legislative,  not  judicial,  matter'1  was  rejected  by  the 
courts.88  His  suggestion  that  "due  process  of  law  did  uot  refer  exclu- 
sively to  judicial  procedure"  and,  more  importantly,  that  "due  pn 
could  also  be  secured  for  administrative  agencies  without  violating  the 
Constitution,"*  did  not  move  the  Congress  to  enact  amendments 
necessary  to  make  the  Commission  effective.  Congress  left  the  Com- 
mission clearly  dependent  upon  the  courts.  As  the  Commission's  orders 
were  effective  only  if  obeyed  voluntarily,  its  proceedings  became  little 
more  than  "preliminary  hearings,  the  real  contest  taking  place  in 
the  Courts."84 

Two  Supreme  Court  decisions  in  1897  decimated  what  remained 
of  the  Commission's  limited  authority.  Although  the  Commission's 
ability  to  regulate  the  railroads  previous  to  1807  was  characterized 
as  nominal,  the  Supreme  Court's  decisions  in  the  Interstate  Commerce 
Commission  v.  Alabama  Midland  Rail/road  Co.35  and  the  Maxvmwm 
Rate  Case  36  reduced  the  Commission  to  little  more  than  an  advisory 
body.37 

In  Alabama  Midland  Railroad  Co.,  the  court  determined  that  there 
were  indeed  circumstances  under  which  more  could  be  charged  for  the 
short  haul  than  the  lone:  haul  and  that  the  Commission  did  not  have  the 
power  to  forbid  these  practices  pending  its  review  of  the  fads."  The 


*  Bernstein  writes  that  under  Cooley's  leadership  the  Commission  "•  *  *  regarded  Itself 
as  a  tribunal  for  the  adjudication  of  disputes  between  private  parties,  rather  than  an 
aerirrcssive  promoter  of  the  public  interest  in  railroad  transportation."  Bernstein  supra 
note  20.  at  20. 

M  Id.  Bernstein  adds,  however,  that  the  Commission  "failed  to  develop  techniques  required 
for  administering  novel,  experimental,  and  complex  regulatory  policies." 
■  ri  and  i  Hive  Hoogenboom,  A  History  of  the  ICC,  at  30  (1976). 

"Id. 

33  Bernstein  supra  note  20  at  35. 
hwart*.  supra  note  17,  at  503. 

■  168  U.S.  144   (1897). 
167  U.S.  470  (1897). 

"  Rebwarti  nuprn  note  17  at  593. 

-a  Tl'p  serJ'"isness  of  the  Court's  actions  to  restrict  the  Commission's  power  was  expressed 
by  Justice  John  Marshall  Harlan  1n  1887.  Justice  Harlan,  believincr  that  the  court's  deci- 
sion in  the  Interstate  Commerce  Commission  v.  Alabama  Midland  Railroad  Co.,  was  con- 
trary to  the  will  of  Concress  in  creatin?  the  Commission,  wrote  in  his  dissentlnp  opinion  : 
"Taken  in  connection  with  other  decisions  defining  the  powers  of  the  Interstate  Commerce 
Commission,  the  present  decision,  it  seems  to  me.  jroes  far  to  make  the  Commission  a  useless 
body  for  all  practical  purposes,  and  to  defeat  many  of  the  important  objects  designed  to  be 
accomplished  bv  the  various  enactments  of  Congress  relating  to  the  Interstate  Commerce 
Commission.  The  Commission  was  established  to  protect  the  public  acrainst  the  improper 
nrnctlecs  of  transportation  companies  encraeed  in  commerce  alone  the  several  States.  Tt 
has  been  left,  it  is  true,  with  power  to  make  reports,  and  to  issue  protests.  But  it  hns  been 
shorn  hv  Judicial  interpretation,  of  authorltv  to  do  anvthine  of  an  effective  character." 
Interstate  Commerce  Commission  v.  Alabama  Midland  Railroad  Co.,  IRS  C.S.  144  (1897) 
cited  in  Schwartz  supra  note  17  at  589-590. 
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court  hold  also  that  decisions  made  by  the  Commission  were  not  bind- 
ing on  the  courts  and  that  the  courts  could  consider  information  not 
supplied  the  Commission.  The  court's  decision  "virtually  emasculated 
the  long-short  haul  clause''  of  the  1887  Act.39 

In  the  Maximum  Rate  Case,  the  Commission's  power  to  fix  rates  was 
challenged.  Justice  Brewer,  writing  for  the  court  in  1897  declared : 

There  is  nothing  in  the  Act  fixing  rates.  Congress  did  not  attempt  to  exercise 
that  power,  and  if  we  examine  the  legislative  history  of  the  day,  it  is  apparent 
that  there  was  no  serious  thought  of  doing  so  *  *  *.  The  grant  of  such  power 
is  never  to  be  implied  *  *  *.  It  is  one  thing  to  inquire  whether  the  rates  which 
have  been  charged  and  collected  are  reasonable — that  is  a  judicial  act ;  but  an 
entirely  different  thing  to  prescribe  rates  which  shall  be  charged  in  the  future — 
that  is  a  legislative  act  *  *  *.  The  power  given  (to  the  Commission)  is  the  power 
to  execute  and  enforce,  not  to  legislate.  The  power  given  is  partly  judicial,  partly 
executive  and  administrative,  but  not  legislative  *  *  *.40 

The  Court's  decision  precluded  the  Commission  from  setting  rates 
or  functioning  as  a  policymaking  body.  Further,  it  challenged  the  Con- 
gress to  define  more  clearly  the  powers  of  this  regulatory  commission. 

(c)  The  Hepburn  Act. — Congress  met  this  challenge  in  190G  when  it 
enacted  the  Hepburn  Act,  strengthening  the  Commission's  regulatory 
powers  and  affirming  that  the  Commission  did  indeed  have  important 
"quasi-legislative"   as   well   as   "quasi-judicial"   and   administrative 
responsibilities. 

Under  that  Act : 

1.  The  ICC  was  expressly  given  authority  to  prescribe  maximum 
rates  for  the  future ; 

2.  The  commission's  orders  were  to  be  effective  immediately  and  to 
remain  so  unless  set  aside  by  the  courts ; 

3.  The  ICC  was  given  the  express  power  to  issue  reparation  orders; 

4.  The  scope  of  the  Interstate  Commerce  Act  was  extended  to  include 
express  companies,  sleeping  car  companies,  and  pipe  line  companies 
transporting  oil ; 

5.  The  so-called  Commodities  Clause  was  established  prohibiting 
railroads  from  transporting  commodities  (other  than  timber)  which 
t  hey  themselves  produced  or  owned ; 

6.  The  ICC  was  enlarged  from  five  to  seven  members,  with  higher 
salaries,  and  its  power  to  obtain  information  was  substantially 
increased.41 

Professor  Bernard  Schwartz,  an  expert  on  the  legislative  history 
of  the  regulatory  commissions,  has  written  that,  after  the  Hepburn 
Act  extended  the  powers  of  the  Commission,  only  the  Commission's 
own  inertia  can  explain  its  failure  to  vigorously  enforce  the  Inter- 
state Commerce  Act.42 

The  Hepburn  Act  opened  a  new  era  in  the  Commission's  history.43 
From  1906  on,  it  was  able  to  regulate  the  railroad  industry  directly. 


»  M  at  579. 

4n  Maximum  Rate  Case,  cited  In  Schwartz  supra  note  17  at  580. 

41  Schwartz  supra  note  17  at  594-595. 

42  Schwartz  states  :  "[The  Hepburn  Act]  *  *  *  endowed  the  Commission  with  the  essen- 
tial powers  needed  for  effective  regulation.  If.  even  since  the  1906  Act.  the  ICC  has  too 
often  seemed  ineffective  in  protecting  the  public  Interest,  that  has  been  due  not  to  the  lack 
of  the  necessary  authority,  but  to  the  lack  of  will  to  use  it  effectively  to  restrain  those  being 
regulated  in  the  public  interest."  Schwartz,  supra  note  17  at  504. 

■  Id.  at  593.  Additionally.  Sharfman  states  that  the  Hepburn  Act  provided  "for  the 
first  time  a  reasonably  adequate  basis  *  *  *  for  effective  government  control  of  railroad 
transportation,  and  •  *  *  endowed  [the  Commission]  with  authority  to  exercise  a 
dominant  influence  in  the  system  of  regulation  thus  established."  Quoted  in  Schwartz 
supra  note  17  at  594. 
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As  a  result,  the  decade  following  the  passage  of  this  A.d  «e*a  "the  peak 
of  the  Commission's  power  and  prest  ige."  ll 

(d)   The  Transportation  Act  of  19£0.-    Fourteen  ifter  the 

enactment  of  the  Hepburn  An.  the  K  W  5'a  mandate  shifted  again  with 
the  enactment  of  the  Transportation  An  of  L920.  The  A.-t  called  upon 
the  Commission  to  promote  the  establishment  of  ;i  triable  and  efficient 
railroad  •  Tne  oew  powers  granted  the  Commission  closely 

reflected  changes  that  had  taken  place  in  the  Congress1  perception  of 
'railroad  problem"  since  L906.  Congress  gave  the  Commission 
authority  to  fix  minimum  as  well  as  maximum  rates  and  made  the 
Commission  responsible  for  establishing  rates  which  -would  allow  the 
railroads  a  fair  return  on  investment," 

This  increase  in  responsibility  was  not  without  drawbacks.  Profes- 
sor Theodore  Lowi  asserts  that  after  the  Commission  was  authorized 
•  minimum  rates.  "*  *  •  the  ICC  fell  into  a  bargaining  relation 
to  rail  and  trucking  companies  that  produced  most  of  the  deleterious 
cffectsnow  regularly  identified  by  ICC  critics."  ifl 

The  Commission  was  directed  also  to  "approve  consolidation  of 
existing  "..  ".  In  an  effort  to  insure  satisfactory  service  and  to  de- 
velop a  rational  railway  system  plan.  The  plan  was  developed  but 
never  adopted.  This  assignment  strengthened  the  Commission's  plan- 
ning authority  and  gave  express  recognition  to  planning  as  an  essential 
element  of  regulation. 

The  192  I  Act's  emphasis  on  promotion  of  the  railroad  industry  sig- 
naled  yet  another  trend  in  regulation:  "anticompetitive  rather  than 
antimonopoly"  mandates.48  Many  of  the  provisions  in  the  1920  Act  were 
designed  to  insulate  a  faltering  railroad  industry  from  potential  com- 
petition. The  legislative  designation  of  service  rather  than  competition 
as  an  objective  of  regulation  obliged  the  Commission  and  the  regulated 
industry  to  share  tasks  with  a  common  objective.  The  railroads 
cooperated  with  the  Commission  and  often  praised  the  Commission's 
regulatory  efforts. 

Wil  ie  ( Jommission  acting  both  as  collaborator  in  promoting  and 
as  adversary  in  regulatings  internal  conflicts  and  contradictions  were 
unavoidable.  In  1906,  the  Congress  had  directed  the  Commission  vig- 
orously to  enforce  laws  which  imposed  severe  penalties  on  railroads 
guilty  of  abusive  monopolistic  practices.  In  1920,  the  Congress  called 
upon  the  Commission  to  help  the  railroads  to  provide  service,  achieve 

"Samuel  P.  Huntington,  "The  Marasmus  of  the  ICC,"  61  Yale  L.J.,  467,  471  (1952) 
(hereinafter  cited  as  Huntington). 

♦Ml   Stat.  474. 

••Theodore  J.  Lowi,  "The  End  of  Liberalism,"  at  149  (1969)   (hereinafter  cited  as  Lowi). 

«41    Stat.    474. 

**  Roger  Noll  wrote  about  the  1920  Art  :  "The  Transportation  Act  of  1920  was  the  first 
of  a  series  of  laws  passed  over  the  course  of  two  decades  that  embodied  an  entirely  new 
type  of  mandate.  First,  the  laws  were  often  distinctly  anticompetition  ratber  than  anti- 
monopoly.  The  power  to  set  minimum  rates  and  the  duty  to  oversee  the  orderly  development 
Of  an  industry— the  principal  additions  of  the  1920  act  to  the  ICC's  responsibilities — have 
■  distinctly  different  philosophy  than  did  the  maximum-rate  regulation  and  the  clear 
bition  against  the  short-haul,  long-haul  rate  differentials  which  were  established  in  1887. 
Second,  the  delegation  of  responsibility  to  the  regulatory  agency  ceased  being  specific.  No 
longer  was  the  mandate  simply  to  prevent  certain  reasonably  well  understood  (if  not  well 
defined)  practices.  Agencies  were  now  given  very  general,  unspecified  authority  to  manage 
an  Industry  in  the  "public  interest."  The  thrust  of  the>e  two  additions  to  the  responslbil- 
;  ilation  was  to  make  regulatory  agencies  a  form  of  legal  cartel  fur  the  regul  ited 
firms.  that  would  be  clear  violations  of  antitrust  statutes  If  practiced  by  trade 

tions  or  Informal  meetings  of  Industry  executives  were  permitted  and  even  condoned 
tors."  Roger  Noll.  Reforming  Regulation,  pp.  37—38  (1971).  > 
Henry  J.  Friendly,  The  Administrative  Agencies  (1962),  Bernstein  supra  note  20  and  Low! 
supra  note  4u. 
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financial  stability,  and  improve  efficiency.  The  Commission  and  the 
rail  load  industry  had  become  partners  in  the  delicate  task  of  balanc- 
ing regulation  of  the  industry  with  its  promotion. 

3.  The  truck  'problem 

As  shipper's  turned  more  and  more  to  trucks  during  the  Depression 
and  away  from  railroads  which  refused  to  lower  their  rates,  a  move- 
ment developed  to  extend  the  Commissions  regulatory  authority  to 
motor  carriers.49  The  Congress  in  the  late  1920's  and  early  1930's 
became  aware  of  numerous  incidents  of  rate  juggling,  cut-throat  com- 
petition, and  defective  service,  as  reported  by  shippers  dependent  on 
truckers.  The  railroad  companies  also  urged  the  Congress  to  regulate 
the  trucks.  They  complained  that  the  trucking  industry  had  a  major 
competitive  advantage  in  being  unregulated.  Further  expansion  of 
truck  carriage,  the  railroads  contended,  would  seriously  threaten  rail 
service. 

In  1935,  influenced  by  a  desire  to  restrain  freight  rates  for  agricul- 
tural products,50  Congress  created  limited  regulation  of  the  trucking 
industry  with  the  enactment  of  the  Motor  Carrier  Act  of  1935.51 

The  Act  divided  the  trucking  industry  into  three  classes  of  carriers : 
common,  contract,  and  exempt. 

It  defined  common  carriers  as  those  available  to  the  public  to  carry 
all  persons  or  goods.  The  Commission  was  directed  to  regulate  these 
carriers  by: 

— requiring  them  to  obtain  certificates  of  convenience  and  necessity  which  specify 
the  service  to  be  rendered  and  the  routes  over  which  the  carrier  is  authorized 
to  operate. 
— requiring  that  all  rates  must  be  reasonable  and  not  discriminatory.5* 

The  Commission  was  also  authorized  to  prescribe  maximum,  mini- 
mum, and  actual  rates  for  these  carriers  and  was  allowed  to  suspend 
rates  for  up  to  7  months. 

Contract  carriers  were  defined  as  those  offering  specialized  service 
for  particular  shippers  and  deal  with  only  a  few  shippers.  These  car- 
riers : 

Must  obtain  a  permit,  providing  that  they  are  fit,  willing  and  able  to  perform 
the  contract  service  consistent  with  public  interest  and  the  national  transporta- 
tion policy.53 

The  Act  defined  exempt  carriers  as  those  "hauling  their  owner's 
goods  (private  carriers)  ;  motor  vehicles  owned  by  railroads,  water 
carriers  or  freight  forwarders  incidental  to  their  business;  local  car- 
riage; vehicles  carrying  fish,  livestock,  or  agricultural  commodities; 


48  Ann  Friedlaender,  The  Dilemma  of  Freight  Transportation  Regulation,  at  20  (19G9) 
hereinafter  cited  as  Friedlaender).  Transportation  economist,  George  W.  Wilson  observed  : 
"The  ostensible  purpose  of  regulating  trucking  was  to  (a)  enhance  stability  in  the  industry, 
(b)  make  its  operating  milieu  more  comparable  to  that  of  the  railways  in  part  to  equalize 
competitive  (i.e.,  regulatory)  conditions,  and  (c)  broaden  the  range  of  common  carrier 
alternatives  to  shippers."  Wilson  in  "Transportation  Policy  Options:  A  Political  Economy 
of  Regulatory  Reform"  edited  by  Allen  R.  Ferguson  and  Leonard  Lee  Lane  (1976)  at  20 
(1970)   (hereinafter  cited  as  Ferguson). 

60  Friedlaender  supra  note  49  at  21. 

61  49  Stat.  643. 

62  Staff  Paper  Prepared  by  the  General  Accounting  Office  in  Hearings  on  the  Interstate 
Commerce  Commission  Before  the  Subcommittee  on  Oversight  and  Investigations  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2d  Sess.,  Ser.  No  82  at 
70S.  (1970)  (hereinafter  cited  as  GAO  Report). 

M  Id. 
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trucks  exclusively  carrying  newspapers,  and  trucks  owned  and  oper- 
ated by  agricultural  cooperatives.'5 

4.  Transportation  Act  of  Wlfl.  Regulation  of  the  trucking  indus- 
try did  not  restore  the  railroads  to  health.  By  vx\^.  their  financial 
condition  had  deteriorated  to  the  point  where  President  Franklin 
Roosevelt  appointed  two  committees  to  undertake  a  comprehensive 
study  of  the  railroad  problem.  Their  reports  formed  the  basis  for  the 
Transportation  Act  of  1940." 

By  1940  the  duties  of  the  ICC  had  become  so  broad  and  confusing 

that  the  Congress  thought  it  necessary  to  establish  a  national  trans- 
portation policy.  Its  intent  was  to  clarify  tin"  purpose  of  surface 
transportation  regulation  and  to  define  the  I('('  mandate.  The  pre- 
amble to  the  Transportation  Act  of  into  states: 

It  is  hereby  declared  to  be  the  national  transportation  policy  of  tbe  Congress 
to  provide  for  fair  and  impartial  regulation  of  all  modes  of  transportation  sub- 
ject to  the  provision  of  this  Act,  so  administered  as  to  recognize  and  preserve 
the  inherent  advantages  of  each;  to  promote  safe,  adequate,  economical,  and 
efficient  service  and  foster  sound  economic  conditions  in  transportation  and 
among  the  several  carriers;  to  encourage  the  establishment  and  maintenance 
of  reasonable  charges  for  transportation  services  without  unjust  discriminations, 
undue  preferences  or  advantages,  or  unfair  or  destructive  competitive  practices; 
to  cooperate  with  the  several  States  and  the  duly  authorized  officials  thereof; 
and  to  encourage  fair  wages  and  equitable  working  conditions;  all  to  tbe  end 
of  developing,  coordinating,  and  preserving  a  national  transportation  system  by 
water,  highway,  and  rail,  as  well  as  other  means,  adequate  to  meet  the  needs 
of  the  commerce  of  the  United  States,  of  the  Postal  Service,  and  of  the  national 
defense.  All  of  the  provisions  of  this  Act  shall  be  administered  and  enforced  with 
a  view  to  carrying  out  the  above  declaration  of  policy.66 

The  preamble  is  still  cited  by  the  Commission  as  justification  for 
particular  regulatory  actions  pursued. 

Some  supporters  of  the  Commission  claim  that  this  broad  statement 
has  strengthened  regulation  by  making  it  possible  for  the  Commission 
to  use  its  authority  to  take  a  wide  range  of  enforcement  actions.  Others 
believe  the  statement  has  confused  rather  than  clarified  its  mandate.57 

Professor  Theodore  J.  Lowi  writes : 

*  *  *  Congress  in  the  Transportation  Act  of  1940  created  as  many  contradictions 
as  were  dissipated  *  *  *  ■ 

One  of  the  other  major  provisions  of  the  1940  Act  "relieved  [the 
Commission]  of  its  duty  [under  the  1020  Act]  to  promulgate  a  national 
consolidation  plan,  and  the  power  to  instigate  mergers  and  consolida- 
tions was  left  completely  in  the  hands  of  the  carriers."  5U 

The  1940  Act  also  extended  Commission  authority  to  the  regulation 
of  water  carriers,  in  a  further  attempt  to  improve  the  competitive 
position  of  the  railroads,  although  few  water  carriers  were  actually 

<"  Id. 

"National    Transportation    Policy,    S.    Rept.    No.    445,    87th    Cong.,    1st    Scss.,    Vol.    10 
at  241   (1961). 
w49  U.S.C.  §  1. 

67  Some  students  of  regulatory  law  see  the  1940  Act  as  a  prime  example  of  Judge  Henry  J. 
Frlendly's  criticism  that  In  the  area  of  regulation  Congress  has  often  created  problematic, 
too  broadly  drawn  law.  Friendly  writes:  "The  Statutes  from  which  they  [the  regulatory 
asronciesl  derive  their  authority  are  so  often  couched  In  broad  general  terms  as  to  endow 
them  with  a  discretion  so  wide  that  they  can  offer  a  more  or  less  plausible  explanation  for 
any  conclusion  they  choose  to  reach  with  respect  to  many,  perhaps  the  great  majority,  of 
matters  comlnc  before  them." 

Henry  J.  Friendly.  The  Federal  Administrative  Agencies  (1962)  at  129. 
■  Lowi,  supra  note  46  at  151. 

68  National  Transportation  Policy,  supra  note  55  at  241  (1961). 
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affected  because  of  previously  established  exemptions  in  the  Interstate 
Commerce  Act.60 

5.  The  Transportation  Act  of  1958. — The  Transportation  Act  of 
1958,G1  another  Congressional  attempt  to  save  the  railroads  from  im- 
pending financial  disaster,  also  tried  to  direct  the  Commission's  in- 
terpretation of  the  Transportation  Act  of  1940.  One  student  of  regula- 
tion wrote  about  the  1958  Act  that : 

*  *  *  following  still  another  18  years  (after  the  1940  Transportation  Act)  in 
which  the  Commission  made  decisions  'without  reference  to  any  *  *  *  general 
objective,'  Congress  in  the  Transportation  Act  of  1058  gave  back  to  the  Commis- 
sion with  one  hand  the  ambiguities  it  had  tried  to  remove  with  the  o-ther.1" 

Thc  Act  provided  guaranteed  loans  to  the  ailing  railroads  and  once 
again  attempted  to  improve  their  competitive  position  in  the  face  of 
a  continuing  loss  of  traffic  to  motor  carriers. 

6.  Railroad  legislation  of  the  1960s  and  1970s. — During  the  1960s 
and  1970s  some  regulatory  functions  were  removed  from  the  Commis- 
sion in  the  area  of  rail  regulation.  It  did  retain  authority  to  study  and 
assist  in  the  reorganization  of  the  ailing  rail  system.  Direct  responsi- 
bility for  carrying  out  the  reorganization,  however,  was  entrusted  to 
other  government  agencies. 

Most  Northeast  roads,  with  two  notable  exceptions,  had  been  in 
serious  trouble  for  many  years.  When  finally  they  went  into  bank- 
ruptcy. Congress  acted  to  assure  service  and  to  restore  service  on 
some  discontinued  lines.  Congress  sought  to  save  some  intercity  pas- 
senger train  service  through  the  1970  Passenger  Service  Act,63  creat- 
ing a  fully  independent  quasi-governmental  company.  National  Kail- 
road  Passenger  Corporation  (AMTRAK)  to  take  over  bankrupt  rail 
passenger  transportation  lines.  This  Act  also  made  the  Commission 
responsible  for  establishing  and  enforcing  standards  of  adequate 
service  by  railroads  operating  intercity  passenger  trains.  The  Com- 
mission was  directed  to  report  annually  to  the  Congress  and  the  Presi- 
dent on  the  effectiveness  of  the  Passenger  Service  Act. 

The  Eegional  Rail  Reorganization  Act  of  1973  64  was  the  govern- 
ment's most  determined  effort  to  keep  the  railroads  in  service  and, 
among  other  things,  "restore,  support  and  maintain  modern,  efficient 
rail  service  in  the  Northeast  region  of  the  United  States :  to  designate 
a  system  of  essential  rail  lines  in  the  northeastern  region ;  to  provide 
financial  assistance  to  certain  rail  carriers."  65 

It  created  the  United  States  Railway  Association  and  established 
another  quasi-governmental  corporation,  Consolidated  Rail  Cor- 
poration (Conrail)  to  take  over  selected  northeastern  and  midwest- 
ern  railroads  upon  completion  of  the  final  system  plan.  The  Act  di- 
rected the  United  States  Railway  Association  to  develop  a  final  plan 
to  reorganize  the  railroads  of  the  northeastern-midwestern  regions. 
The  Commission  was  directed  to  establish  a  Rail  Services  Planning 
Office  to  evaluate  and  assist  in  preparation  of  the  plan. 

7.  Railroad  Revitalization  and  Regulatory  Reform  Act  of  1976. — 
The  latest  Congressional  effort  to  clarify  the  Commission's  public  pro- 

«o  GAO  Report  supra  note  52  at  709. 

61  72  Stat.  568. 

6aLo\vi.  supra  note  40,  at  151. 

M84  Stat.  1328. 

w  87  Stat.  984. 

«  S.  Rep.  No.  06,  93rd  Cong.,  1st  Sess.,  1  (1973). 
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tection  mission  and  redirect  regulation  of  the  railroads  is  coni 
in  tin*  recently  passed  Railroad  Revitalization  and  Regulatory  Re- 
form Act  of  L976.  |  RRRRA  |  M  The  Ad  calls  for  the  "elimination  of 
needless  or  harmful   regulatory  constraints  on  railroads,  and 
scribes  ratemaking  practices  which  will  encourage  effective  competi- 
tion and  protect  consumers.'5 
The  Act  calls  upon  the  Commission  to  promote  a  more  flexible  rate 
ture  for  railroads,  and  to  modernize  the  rate  bureaus.  Mon 
the  tablishes  that  it  is  the  policy  of  the  Congress  to: 

Balance  the  needs  of  carriers,  shippers,  and  the  public; 

(2)  Foster  competition  among  all  carriers  by  railroad  and  other 
modes  of  t  ransportat  ion,  to  promote  more  adequate  and  efficient  I 
portation  services,  and  to  increase  the  attractiveness  of  investing  in 
railroadf  and  rail-service-related  enterprise 

(3)  Permit  railroads  greater  freedom  to  raise  or  lower  rates  for  rail 
services  in  competitive  markets; 

(4)  Promote  the  establishment  of  railroad  rate  structures  which  are 
more  sensil  ive  to  changes  in  the  level  of  seasonal,  regional,  and  shipper 
demand; 

(5)  Promote  separate  pricing  of  distinct  rail  and  rail-related  serv- 

(6)  Formulate  standards  and  guidelines  for  determining  adequate 
revenue  levels  for  railroads  :  and 

(7)  Modernize  and  clarify  the  functions  of  railroad  rate  bureaus.08 
The  Act  also  contains  provisions  designed  to  make  the  Interstate 

Commerce  Commission  more  responsive  to  the  public  and  the  needs 
of  the  shipping  and  transportation  community.  Title  III  of  the  Act 
contains  provisions  to  reform  and  improve  the  Commission's  regula- 
tion of  the  railroads.69 

8.  Summary  of  legislative  mandate, — Since  1887,  Congress  has 
charged  the  Interstate  Commerce  Commission  with  a  series  of  regula- 
tory responsibilities  which  have  made  its  mission  broad  and  complex. 

Regulation  of  the  railroads  in  the  Commission's  early  days,  was 
tantamount  to  regulating  national  economic  development.  Har- 
assed by  the  railroads  and  hounded  by  the  courts,  the  Commission 
was  almost  powerless  until  1006.  After  1006,  the  Commission  became 
the  dominant  factor  in  railroad  regulation  and  one  of  the  most  power- 
ful agencies  in  government.  Until  the  late  twenties,  the  Commission 
was  respected  and  highly  visible.  As  the  Commission  grew  older,  how- 
ever, its  prestige  decreased  though  its  responsibilities  increased.70  By 

«90  Stat.  31. 

^  II. R.  Rep.  No.  94-7S1,  94th  Cong.,  2d  Sess.,  134  (1976.) 

«P.L.  No.  94-210. 

80  Title  III  contains  provisions  which  required  the  Commission  to  (1)  provide  promptly 
documents  related  to  railroad  regulation  to  appropriate  House  and  Senate  Committees 
upon  request.  49  U.S.C.  17  as  amended;  (2)  cut  delay  In  the  Issuance  of  the  orders  of  the 
Commission.  -19  U.S.C.  15(2)  as  amended;  f8)  streamline  Commission  hearing  and 
late  procedure,  49  D.8.C  17  as  amended;  (4)  establish  a  permanent  Office  of  Rnil  Public 
Counsel.  Pub.  L.  No.  94-210  Sec.  304;  (5)  reform  the  Rules  of  Practice  before  the 
Commission.  Pub.  L.  9-1-210  Sec.  305;  (6)  prohibit  discriminatory  tax  treatment  of  trans- 
portation property.  49  U.S.C.  et  son.  as  amended;  (7)  develop  a  uniform  co<t  and  revenue 
accounting  system.  49  U.S.C.  20(3)  ns  amended;  (S)  extend  protection  of  securities  laws 
to  transportation  stockholders,  in  U.S.C.  77(c)  (f>)  ns  amended  ;  (9)  make  the  Rail  Services 
Plannlner  Office  permanent.  45  U.S.C.  7ir>  ns  amended:  (10)  ensure  equitable  distribution 
of  cnrs  for  unit  train  service.  49  U.S.C.  1(12)  ns  amended;  (11)  concurrently  submit 
budgets  to  the  Congress  and  the  Executive.  81  U.S.C.  11  as  amended  :  and  (12)  conduct  a 
modernization  and  revision  of  the  Interstate  Commerce  Act.  Pub.  L.  94-210  Sec.  312. 

70  Huntington,  xupra  note  44  at  468-9. 
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the  1930s,  the  Commission  was  no  longer  an  enemy  of  the  railroads  but 
a  friend,  and  by  the  late  1950s,  regulated  truckers  also  were  strong 
supporters  of  the  Commission. 

In  recent  years,  some  of  the  Commission's  responsibilities  have  been 
removed.  The  act  creating  the  Department  of  Transportation  in  1967, 
for  example,  was  an  attempt  to  coordinate  national  transportation 
policy  and  encourage  planning,  as  these  functions  had  not  been  per- 
formed adequately  by  the  Commission.  From  the  Commission^  per- 
spective, however,  the  Act  did  little  more  than  remove  its  authority 
over  carrier  safety. 

In  1973,  when  the  Congress  was  attempting  to  reorganize  the  col- 
lapsed Northeast  railroad  system,  it  gave  the  Commission  only  a 
supporting  role.  The  Commission  was  not  asked  to  produce  the  plan 
to  reorganize  the  rail  system,  although  the  Congress  did.  create  with- 
in the  Commission  the  Rail  Services  Planning  Office  (ESPO)  to: 

1.  Provide  for  public  participation  throughout  the  reorganization 
process. 

2.  Make  its  own  analysis  of  two  of  the  major  documents  required 
under  the  statutory  scheme :  the  Report  of  the  Secretary  of  Transpor- 
tation on  "Rail  Service  in  the  Midwest  and  Northeast  Region"  (the 
DOT  Report),  and  the  Preliminarv  System  Plan  issued  on  Febru- 
ary 26,  1975,  by  the  United  States  Railway  Association  (USRA).71 

The  central  planning  for  the  reorganization  of  the  railroads  was 
carried  out  by  two  other  agencies,  the  Department  of  Transportation; 
and  a  new  independent  agency,  the  United  States  Railway 
Association. 

9.  The  Cow/miss torts  mandate  today. — With  more  than  150  amend- 
ments to  the  Interstate  Commerce  Act  now  on  the  books  72  a  clear  and 
concrete  definition  of  the  Commission's  public  protection  mission  has 
not  been  forthcoming. 

The  Commission  at  the  Subcommittee's  February  23,  1976,  hearing 
offered  the  following : 

.  .  .  the  Commission's  public  protection  mission  is  to  ensure  that  all  shippers 
and  communities — large  and  small,  urban  and  rural — have  available  to  them 
an  adequate  level  of  transportation  service  offered  at  reasonable,  nondiscrimi- 
natory rates.  Moreover,  the  maintenance  of  this  system  must  be  consistent  with 
other  major  national  goals  such  as  energy  conservation  and  environmental 
protection.73 

In  a  recently  published  booklet  entitled  "A  Look  at  the  Interstate 
Commerce  Commission  in  the  Bicentennial  Year",  the  Commission 
explains  that  regulation  is  "needed  today  for  dual  reasons": 

1.  To  provide  industry  stability  so  that  shippers  and  the  general 
public  can  have  a  dependable  transport  system. 

2.  To  provide  consumer  protection  that  is  more  practical  than  court 
litigation.74 

Critics  of  the  Commission  assert  that  its  emphasis  on  industry  sta- 
bility has  discouraged  competition,  encouraged  economic  ineiheicncy. 


71  Pail  Services  Planning  Office  Evaluation  of  the  U.S.  Railway  Association's  Preliminary 
System  Plan,  ICC,  Washington.  D.C.,  at  1.  April  2S.  107."). 

73  Response  to  Subcommittees  Juno  i07."i  Questionnaire,  question  2. 

"Hearings  on  the  Interstate  Commerce  Commission  Before  the  Subcomm.  on  Oversight 
and  Investigations  of  the  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2d  Sess., 
Ser.  Xo.  82.  at  10  (hereinafter  cited  as  Hearings). 

74  A  Look  at  the  Interstate  Commerce  Commission  in  the  Bicentennial  Year,  Interstate 
Commerce  Commission,  at  19  (1976)   (hereinafter  cited  as  A  Look  at  the  ICC). 
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sulates  the  status  qu  competitive  mai  iritics 

y  ,,!'  the  Commission's  econ<  mic  regulatory  functions 

should  b  •  elimiru  te  1. 

Two  i'  i  :plain  the  lack  of  I  on  a  mission. 

First,  during  the  x'.>  year  history  of  the  ( Jommission,  the  ;  Jongra 
amended  ana  extended  tli    I  on's  mission  to  include  new  social, 

political  and  economic  goals  based  on  ;  m  perception  oi 

surface  transportation  problem.  At  I  e  time,  I  ha    uot 

removed    pasl    directives.    Second,    the    Congress    has    assigned    to 
the  Commission  responsibility   for  difficull   decisions  o 
Oongi  »1  to  as  ->  ss  in  the  turbulence  of  the  political  arena.  In 

doing  so,  it  never  told  the  Commission  "how"  to  solve  the  issues  but 
wrote  genera]  instructions  to  enforce  the  law  in  such  a  v.  i  guar- 

antee the  "public  convenience  and  necessity."  The  effect  was  to  trans- 
fer conflicts  among  contending  interests  from  the  Congress  to  the 
Commission. 


Mooi  rulating  Surface  Freight  Transportation,"  In  Almarln 

Phillips    ed.,  "Pr  '    impetition  in  Regulated  Markets,"  1975.  Moon  Be  that 

domestic  surface  transportation  regulation  costs  the  American  public  >4  to  S'.t  billion 
annua  ■  ■•  Wilson  observ< 

"From  the  beginning  the  Commission  lias  interpreted  Its  mandate  mainly  in  terms  of 
the  preservation  and  protection  of  "common"  carriage  by  truck  and  under  this  interpreta- 
tion has  logically  soughl  to  restrict  contract  private  and  exempt  carriage  often  with 
ludicrous  results.  The  attempt  to  protect  common  carriage  has  also  led  the  Commission  to 
seek  more  and   more  authority  and   restrictions   upon   other  forms   of  transport    •  *  • 

"In  short  econ  g   lation  as  Implemented  by  the  [CC  has  encouragi  g     wth  of 

private  and  exempt  truck  carriage  to  the  detriment  of  both  rail  and  trick  common  carriage. 
Since  the  original  purposes  of  the  motor  carriage  regulation  appear  to  have  been  gen- 
erally accomplished,  and  since  the  circumstances  within  both  the  trucking  Industry  am! 
the  general  economy  have  changed  radii  ally,  the  continuing  need  for  the  kinds  of  regula- 
tion that  seemed  to  make  Bense  in  the  early  1930'a  is  open  to  considerable  question.  In- 
deed in  the  alternative  environments,  it  may  well  be  the  case  that  perpetuation  of  the 
former  patterns  of  regulation  will  have  increasingly  unfavorable  effects  which  were  origi- 
nallv  unanticipated  and  unintended." 

.  ison,  supra  note  49  at  20-21.  Ferguson  and  T  ane  further  question  the  need  f   - 
econ  >mic  regulation.  They  observe  thai  :  "*  *  *  the  available  evidence  suggests  that  the 
g  ilatory  cross  subsidies  are  largely  mythical   *   *   *" 
"Any  case  based   on  these  benefits  of  regulation  is.  upon  even  superficial  examination, 
extremely  there  is    no   evidence   of   larg  sidles,    and 

analysis  sugg  les  In  the  theory  o  sidlzation.  Second,  the  cr 

theory  that   transportation   costs  are  more  important  to  the  economics  of  small 

In    fact    the   case.    Third,   the   regulatory  :iy   In- 

capable of   determining  the  correct  extent  and  direction  lization.   Fourth, 

the  alleged  pattern  ol  seem,  In  fact,  to  Is  tent  with 

I    Interest    Fifth,   a   direct   subsidy  would  be  both 
ren  if  the  need  for  some  kind  of  subsidy  were  granted.   *   *   •" 
"These  weaknesses  might  be   l<  "uctive  if  the  policy 

mandates    were   more   adequate,    rnstead,    they    are   incoherent    catalogs 
lictory  platitudes.  Th<  i    from  the      -  erbated 

by  the  nearly  total  absence  of  the  effective  congressional  oversight.  The  net  result  has 
been  the  equivalent  of  a  blank  check  todies  whos  -  and  vii  n 

r  --dated  industrit  <«**•• 
"The   cross   sul  -    not   appear  to  represent  a  valid  objection   against 

curtailing  I  -  do  not  plish  much,  and 

what    they   do   probably   no   longer   enjoys   widespread   political    support    Most    important. 

-,  be  found  to  "buy  out"  any  local  Inl 
actually  benefiting  from  cr  .  lie  political  task  will  not  be  overcoming  resist- 

rather  it  will  be  dispelling  the  wid< 
tlcians   that  the  Income  transfers  are  much   more  extensive  than  they     r 
:  note  40.  at  177—78  and  185. 
See.    also,    Ann    F.    Friedlaender,    supra   note   49,    Chapter   4.    and    Friedlaender    "The 
Special    Costa    of    Regulating   the    Railroads"    The   American   Economic    Review;    I 
and   Pi  g      May   1071  :   George   W.    Wilson.   "Transportation   and   Price  Stability," 

The    American    Economic    Review:    Papers    and    Proceed! 

Hon  :    A    Quanl  Itative    i  :■■ 
B.J.E.M.S.,    luti  •  Larry  Darby    An  Evaluation  of  Federal  Regul 

Motor    Carrl   g  ed    Ph.    1 ».    Dissertation,    Indiana    I 

W.   liar;  •  -"ii.  "Toward  Better  Resource  Allocation  in  Ti  f 

Law  and    I'  r.  1968,  ]  p.   321    338  :  and   T 

la  ting    Sui  sp  irtatlon"    in    Surfaci     '! 

Hearings   Before   the   Sul  comm.  -    -  erce. 

U.S.  Senate,  926  <'■  Qg.,  2d  S     -.,  May  12  and  19,  1972,  pp.  1082    11 
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Few  have  proposed  the  means  to  assure  that  the  responsibilities 
given  the  Commission  are  harmonized  in  one  organizational  regula- 
tory structure.  Moreover,  little  has  been  done  to  reassess  the  continu- 
ing need  for  sections  of  the  Interstate  Commerce  Act  which  economists 
have  suggested  are  unnecessary  and  in  some  cases  costly. 

In  President  Kennedy's  words,  the  history  of  the  ICC  shows  that 
government  regulation  of  transportation  has  been  "A  chaotic 
patchwork  of  inconsistent  and  often  obsolete  legislation  and  regula- 
tion," which  developed  as  a  result  of  "*  *  *  a  history  of  specific  ac- 
tions addressed  to  specific  problems  of  specific  industries  at  specific 
times."  76  Section  312  of  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  directs  the  Commission  to  u*  *  *  cause  to  be 
prepared,  in  whole  or  in  part  by  consultants,  a  proposed  moderniza- 
tion and  revision  of  the  Interstate  Commerce  Act,  and  a  proposed 
codification  of  all  Acts  supplementary  to  the  Interstate  Commerce 
Act."  77  This  can  be  the  most  constructive  step  toward  clarifying  the 
Commission's  mission  ever  attempted.  If  the  Commission  or  some 
other  body  charged  with  regulating  surface  transportation  is  to  suc- 
ceed its  mission  must  be  more  clearly  defined  and  periodically  reviewed 
to  incorporate  new  national  goals  and  eliminate  outdated  and  costly 
regulation.  The  future  of  the  Commission  therefore  may  depend  on 
its  execution  of  the  above  section  of  the  law.  Upon  completion  of  this 
modernization  and  recodification  process  which  should  include  codifi- 
cation of  the  Commission's  own  cases,  the  Congress  must  act  swiftly  to 
insure  that  the  Commission  or  any  other  body  charged  with  regulation 
of  surface  transportation  clearly  understands  both  the  "why"  and 
"how"  of  regulation. 

III.  Implementation  of  Mandate 

Procedures  of  the  Interstate  Commerce  Commission  may  be  formal 
or  informal ;  its  actions  prospective  or  retrospective.  As  noted  above, 
the  scope  of  the  Commission's  regulation  is  broad ;  its  organization  is 
cumbersome;  its  workload  heavy;  and  the  time  taken  to  complete  the 
regulatory  actions  prolonged. 

A.   THE   SCOPE  OF  THE  ICC'S  REGULATION 

The  Commission  regulates  all  forms  of  surface  transportation  in- 
cluding railroads,  trucks,  barges,  oil  pipelines,  freight  forwarders, 
transportation  brokers  and  express  agencies.  The  Commission,  how- 
ever, does  not  regulate  agricultural  commodity  shipping,  bulk  com- 
modity shipping,  or  private  carriers.78  The  firms  regulated  by  the  Com- 
mission number  at  least  17,000  with  total  operating  revenues  of  more 
than  $40  billion.79  Since  1960,  total  operating  revenues  of  the  regu- 

78  Special  Message  to  Congress  on  Transportation,  April  5,  1962,  In  Public  Papers  of  the 
President  at  293. 

■•  Pub.  L.  No.  94-210,  Sec.  312. 

re  GAO  Report  supra  note  52  at  669-670. 

TO  ICC  figures  for  calendar  year  1973.  In  response  to  the  Subcommittee's  June  1975 
questionnaire,  question  3. 
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Lated  industry  have  continued  to  increase,  though  the  number  of  firms 
regulated  has  continued  to  decrease. 

B  ause  of  the  evolution  of  the  law,  it  is  estimated  thai  the  Com* 
mission  regulates  LOO  percent  of  the  railroads,  50  to  60  percent  of 
the  motor  carriers,  and  only  L0  percent  of  the  water  carriers.80 

Table  l  presents  data  on  volume  of  business  of  industry  regulated 
for  calendar  years  L960,  L965,  L970andl978. 

TABLE  1.-V0LUME  OF  BUSINESS  OF  INDUSTRY  REGULATED  BY  ICC,  I960,  1965,  1970  AND  1973 


Year 


Intercity 

Net  invest- 

ton-miles. 

ment  plus 

Net  income 

Total 

ICC 

working 

industry 

operating 

Number  of 

regulated 

Number  of 

capital 

average 

revenue 

companies 

(billions) 

employees 

(millions) 

(millions) 

(millions) 

(3) 

(b) 

(c) 

(d) 

(e) 

1960 

19,603 

945.8 

1,  354,  265 

$31,588 

$733 

$18,018 

1965 

18,168 

1,172.3 

1,241,728 

32, 

123 

1,415 

22,657 

1970 

17,542 

1,  346.  1 

1,258,581 

37, 

140 

709 

29,  865 

1973 

17,076 

1,  549.  5 

1,318,371 

39, 

176 

1,496 

40,425 

For  all  regulated  carriers,  the  Commission  is  responsible  for: 
approving  or  denying  maximum,  minimum  or  exact  rates;  controlling 

entry  into  service  through  permits  or  requirements  for  certificates  of 
public  convenience  and  necessity  :  controlling  abandonment  of  service; 
controlling  mergers;  and  controlling  certain  financial  transactions.81 

B.    ORGANIZATION 

The  Commission  is  composed  of  11  members,  appointed  by  the 
President  and  confirmed  by  the  Senate.82  The  Chairman  serves  at 
the  President's  pleasure.83  The  Commissioners  serve  staggered  7-year 
terms.  One  is  elected  annually  by  the  members  of  the  Commission  to 
serve  as  Vice  Chairman.  Each  Commissioner,  with  the  exception  of  the 
Chairman,  is  assigned  to  one  of  the  Commission's  three  working  divi- 
sions; Operating  Rights  (Division  I),  Rates  and  Practices  (Divi- 
sion II),  and  Finance  and  Service  (Division  III).  Each  Commissioner 
has  his  own  personal  staff.  (See  Figure  1.) 

The  Commission  staff  is  organized  into  five  major  bureaus:  Enforce- 
ment, Operations,  Traffic,  Accounts,  and  Economics.  The  remainder 
of  the  Washington  staff  is  divided  among  the  offices  of  Proceedings, 
General  Counsel,  Secretary,  Hearings,  the  Office  of  the  Managing 

80  GAO  Report  supra  note  52  at  670. 

81  Id.  at  669. 

82  The  number  of  Commissioners  serving  has  Increased  from  five  In  1887  to  the  present 
11.  Originally  there  were  just  five  Commissioners,  24  Stat.  383;  In  1906  the  number  was 
enlarged  to  seven,  49  Stat.  595  ;  in  1917  the  number  was  enlarged  to  nine,  49  Stat.  270  ; 
and.  in  1920  it  was  finallv  enlarged  to  11.  49  Stat.  497. 

83  49  U.S.C.  11,  Reorg.  Plan  No.  1  of  1969  1  (1970). 


34G 

Director,  and  the  Rail  Services  Planning  Office.84  In  each  Regional 
Office,  a  Regional  Auditor  reports  to  the  Bureau  of  Accounts;  a  Re- 
gional Counsel  reports  to  the  Bureau  of  Enforce  ment;  and  a  Regional 

Manager  reports  to  the  Managing  Director.  Each  of  these  individuals 
lias  general  supervisory  powers  over  Regional  Office  staff. 


INTERSTATE  COMMERCE  COMMISSION 
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Figure  1. — Organization  Chart 

WORKLOAD    AND    AVERAGE    TIME    NEEDED    TO    COMPLETE 
SELECTED   PROCEEDINGS 


The  Commission's  workload  has  continued  to  increase  while  its 
ability  to  dispose  of  cases  in  a  timely  fashion  has  declined.85  The 
number  of  formal  cases  opened  and  closed  for  fiscal  years  1968,  1970, 
and  1975  indicate  that  the  Commission  had  more  cases  pending  at  the 
beginning  of  the  year,  opened  more  cases,  closed  more  cases  and  had 


84  "Bureau  of  Enforcement — the  agency's  prosecutor,  charged  with  enforcing  civil  and 
penal  provisions  of  the  Act  and  related  statutes.  The  Bureau  also  takes  part  in  specific 
ICC  proceedings,  to  assist  in  developing  facts  and  issues  in  the  public  interest." 

"Bureau  of  Operations — maintains  close  liaison  with  the  activities  of  railroads,  motor 
carriers,  water  carriers,  freight  forwarders  and  rate  bureaus  to  ensure  that  these  Indus- 
tries operate  in  compliance  with  ICC  policies." 

"Bureau  of  Traffic — is  concerned  with  the  publication,  filing  and  interpretation  of 
tariffs,  and  their  suspension  before  they  become  effective  if  they  appear  unreasonable  or 
unlawful." 

"Bureau  of  Accounts — is  concerned  with  the  accounting  phases  of  effective  economic 
regulation — prescribing  uniform  accounting  rules,  auditing  carriers'  books  and  reviewing 
financial  reports." 

"Bureau  of  Economics — performs  transportation  research  and  conducts  economic  and 
statistical  analyses  relating  to  regulation  and  to  specific  proceedings  before  the  agency." 

"Office  of  Proceedings — processes  formal  cases  pertaining  to  operating  rights,  finan- 
cial matters,  rates  and  competitive  practices." 

"Office  of  the  General  Counsel — defends  Commission  orders  if  challenged  in  court. 
As   'house  counsel1   tho  General   Counsel  also  renders  leral  opinions  to  the  Commission." 

"Office  of  the  Secretary/Congressional  Relations— the  issuance  and  documentation 
center  of  the  ICC.  The  Secretary  is  custodian  of  the  Commission's  seal  and  records  and 
Is  responsible  for  issuing  ICC  decisions  and  orders." 

"office  of  Hearings — staff  of  Administrative  Law  Judges  responsible  for  conducting 
Commission  hearings." 

"Office  of  the  Managing  Director — directs  Commission  activities  in  respect  to  money, 
manpower,   materials  and   methods." 

"Rail  Services  Planning  Office — was  created  to  assure  that  the  public  Interest  was 
represented  in  the  restructuring  of  railroads  in  the  Northeast.  Tt  now  provides  long-range 
planning  support  for  the  Commission."  A  look  at  the  ICC.  Fripra  note  74.  at  1S-20. 

85  Information  supplied  the  Subcommittee  by  the  ICC  in  response  to  Subcommittee 
June   1975   questionnaire. 
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ling  more  cases  at  the  end  of  the  year  in  L975  than  in  either  L968  or 
197  . 

Moreover,  the  average  time  for  disposition  of  selected  cases  has 
increased  in  all  but  one  category  between  fiscal  years  L071  and  1975. 
The  Commission  explains  that  this  inci  owing  to  its 

in  resolving  "many  older  proceedings."   During  Fiscal   Year   L975, 
8,315  proceedings  were  closed,  \24  more  than  the  7,891  closed  the  pre- 
vious year.  B  so  many  Long-standing  cases  were  closed  in  I 
Year  1975.  the  Commission  explains,  the  average  time  from  initia 

osing  increased.  The  average  age  of  the  cases  pending  was  red 
from  12.1  months  on  June  30,  L974,  to  9.7  months  on  June  30,  1975.  " 

D.    COMPLIANCE 

In  order  to  carry  out  its  law  enforci  menl  responsibilities  the  [nter- 

Commerce  Commission  employs  both  formal  and  informal 
moth' 

Formal  administrative  proceedings  include:  rulemaking;  review 
of  fitness;  review  of  applications:  and  investigations,  sometimes  lead- 
ing to  cease  and  desist  orders.87* 

The  Commission  "makes  referrals  to  the  Department  of  Justice  <<>v 
the  filing  of  criminal  prosecutions,  suits  for  forfeitures,  and  certain 
civil  injunctive  suits." 

Civil  claims  settlements  occur  when  "The  Director  of  the  Bureau  of 
Enforcement  is  authorized,  within  the  framework  of  the  Federal 
Claims  Collection  Act  of  1906,  to  settle  enforcement  claims  arising 
under  the  civil  penalty  or  forfeiture  provisions  of  the  Interstate  Com- 
merce Act.  El  kins  Act.  and  other  amendatory  and  supplemental 
legislation."  S9 

In  all  major  categories,  the  total  penalties  imposed  on  carriers  in 
violation  was  larger  in  fiscal  year  1070  than  in  fiscal  year  1975.  The 
total  number  of  tines  or  forfeitures  in  all  major  regulated  fields  was 
also  higher  in  1970.  (Table  2.) 

TABLE   2.— NUMBER   AND   DOLLAR  VALUE   OF   ICC   FINES  AND   SETTLEMENTS,    BY   CARRIER,    1970-75 


Rail 

l\'otor,  water,  and  forwarder 

Fiscal  year         Fiscal  year 
1970                   1375 

Total 

Fiscal  year 
1970 

Fiscal  year 
1975 

Fiscal  year 
1370 

Fiscal  year 
1975 

Cases  concluded  in 
court. 

Amount  imposed 

Civil  claims  settlements.. 
Amount  imposed 

14 
255,105 

36 
966, 165 

9 

116,000 

34 

886,878 

248                    200 
359,498               90,450 

385                     334 
561,667             641,855 

262 

614,703 

421 

1,527,832 

209 

206,450 

368 

1,528,733 

Total  fines  and 
forfeitures 

Total  amount  im- 
posed  

50 
1,221,270 

43 
1,002,878 

633                    534 
921,155             732,305 

683 
2,142,435 

577 
1,735,183 

Source:  ICC. 

*4th  and  sflrh  Annua]  Roport?  of  tho  Intrrstatp  Commerce  Commission. 
87 Information  supplied  the  Subcommittee  by  the  [CC  updating  the  Com 
to  tiio  Subcommittee's  Jane  107.")  nnestlonnalre. 

ipra  note  73.  at  40. 
88  Id. 
»/d.  at  39. 
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IV.  Case  Studies 

A.    THE   ENFORCEMENT   PROGRAM 

The  Interstate  Commerce  Commission  is  charged  with  administer- 
ing and  enforcing  the  Interstate  Commerce  Act  "with  a  view  to  carry 
out"  the  national  transportation  policy.  The  Act  directs  the  Commis- 
sion to  provide  "fair  and  impartial  regulation  of  all  modes  .  .  ." 
designed  to  "recognize  and  preserve  the  inherent  advantages  of  each."  90 
It  also  calls  upon  the  Commission  to  ensure  that  service  is  provided 
at  a  "reasonable  charge"  and  that  "unjust  discrimination,  undue 
preferences  or  advantages,  or  unfair  or  distinctive  competitive  prac- 
tices" are  eliminated. 

The  Commission  concentrates  its  enforcement  efforts  in  its  compli- 
ance program.  It  is  largely  carried  out  by  the  Bureaus  of  Enforcement 
and  Operations,  and  mostly  involves  enforcing  Commission  rules  and 
regulations. 

The  Subcommittee  conducted  a  major  review  of  the  Commission's 
compliance  program.  The  Subcommittee  closely  studied  three  internal 
reports  and  one  external  report  which  found  major  deficiencies  in  the 
administration  of  the  compliance  program.  The  deficiencies  include 
lack  of  policy  guidance  and  direction;  concentration  on  eco- 
nomically insignificant  cases;  discrimination  against  small  carriers; 
failure  to  impose  penalties  strong  enough  to  deter  future  violations; 
and  lack  of  coordination  and  inefficient  utilization  of  resources. 

1.  Lack  of  policy  guidance  and  direction. — The  Commission  has 
failed  to  provide  its  field  staff  with  sufficient  direction  to  enforce  the 
"fair  and  impartial  regulation  of  all  modes"  aspect  of  the  national 
transportation  policy.  It  has  failed  to  issue  policy  directives  which 
establish  priorities  for  regulation  based  on  the  volume  of  traffic  moved 
by  each  mode  and  the  economic  importance  of  each  type  of  violation. 
Its  enforcement  activities  have  tended  to  concentrate  on  carriers 
threatening  the  status  quo  rather  than  to  attack  serious  offenses  which 
cause  the  greatest  harm  to  the  economy.  The  Commission's  present 
guidelines,  by  stressing  "equal  priorities,"  91  leave  critical  enforcement 
policy  choices  to  lower  level  employees. 

Three  recent  internal  reports  have  cited  this  lack  of  guidance.  In  the 
first,  dated  July  1975,  entitled  "A  Report  About  the  Commission's  Com- 
pliance Program"  (hereinafter  referred  to  as  the  Smith  report)  ,91a  a 
panel  examined  the  Bureau  of  Operations  and  Bureau  of  Enforcement 
actions  for  fiscal  year  1972  at  the  suggestion  of  Chairman  George  M. 
Stafford.  It  concluded  that  "despite  allusions  to  Commission  policy  in 
writings  of  both  Bureaus  (Enforcement  and  Operations)  ...  its 
presence  seems  amorphous  and  difficult  to  pin  down."  It  recom- 
mended that  "a  more  detailed,  formalized  pronouncement  of  Commis- 
sion compliance  objectives  vis-a-vis  its  organic  statutes  and  resources" 
was  necessary  in  order  to  "provide  greater  program  illumination  and 
impact  while  at  the  same  time,  better  shape  and  guide  its  course."  92 

A  second  panel  was  asked  to  "review  the  Commission's  organiza- 
tion, operations,  and  procedures  as  they  relate  to  the  compliance  pro- 

00  49  u.s.c.  §  1. 

01  ICC  Bureau  of  Operations  Field  Staff  Manual. 

C1»  A  Report  About  the  Compliance  Program,  Interstate  Commerce  Commission   (1975) 
in  TTcnrinirs.  supra  note  73,  at  143-270. 
"Id.  at  266-267. 
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gram."  (hereinafter  referred  to  as  the  Fitzwater  report),  the  report 
of  the  Staff  Study  Panel  on   Regulatory   Reform   found  a  major 

policy  vacuum  on  compliance.01  The  authors  of  the  Fit/water  report, 
presented  to  the  Commission  in  October  L976,  stated  that  the  compli- 
ance program  "has  no  overall  purpose",  its  policy  "is  reaction  rather 
than  action  oriented. "  They  quoted  one  employee  as  sa\  ing,  the  Com- 
mission operates  "like  a  ship  without  a  captain."'" 

The  Fitzwater  report  panel  found  that  this  lack  of  guidance  was 
among  the  "basic  weaknesses  identified  in  earlier  studies"  and  still 
remains  uncorrected*  The  Fitzwater  report  concluded  that  the  pro- 
gram suffered  most  from : 

An  almost  total  lack  of  central  i>olioy  development  and  coordination  with  re- 
spect to  the  compliance  program  resulting  in  a  de  facto  delegation  of  policy 
making  to  the  investigator  in  the  field.85 

A  third  report  by  the  Interstate  Commerce  Commission  Vice  Chair- 
man Charles  Clapp  (hereinafter  referred  to  as  the  Vice  (  hairman's  re- 
port), presented  August  11,  1976,  stated  that  "uncertain  as  to  the 
Commission  policy  anil  sometimes  receiving  contradictory  signals 
[field]  managers  may  become  increasingly  reluctant  to  step  out  front 
with  aggressive,  positive  programs  of  action."  ,J,;  The  Vice  Chairman's 
report  concluded  that  "while  there  is  criticism  that  certain  people  in 
managerial  positions  are  too  cautious  in  carrying  out  their  responsibili- 
ties, there  is  recognition,  too,  that  this  may  be  attributable,  in  port  at 
least,  to  our  (the  Commission's)  own  failure  to  provide  a  sense  of  direc- 
tion.'' 9r  The  Vice  Chairman's  report,  conducted  to  review  the  findings 
and  recommendations  in  the  Smith  and  Fitzwater  reports,  further  con- 
cluded that  "the  Commission  should  exercise  a  more  active  role  in 
developing  policy  in  the  compliance  area."  98 

Lack  of  Commission  guidance  has  left  it  up  to  investigators  in  the 
field  to  "decide  *  *  *  who,  what,  when,  and  where''99  to  investigate. 
Any  relation  between  the  choices  made  by  these  investigators  and  the 
Commission's  thinking  on  what  emphasis  should  be  placed  on  en- 
forcement activities  necessary  to  carry  out  the  national  transporta- 
tion policy  is  purely  coincidental. 

2.  Concentration  on  economically  insignificant  cases. — The  Commis- 
sion's compliance  staff,  directed  to  enforce  the  Interstate  Commerce 
Act  with  even-handedness  or  "a  balanced  approach,"  has  tended  to 
concentrate  on  economically  insignificant  cases,  especially  unauthor- 
ized motor  carrier  violations.  Concentration  on  such  petty  offenses  has 
resulted  from  an  undue  emphasis  on  the  number  of  violations  reported 
and  processed.  This  emphasis  on  "numbers"  has  distracted  the  staff 
from  its  responsibility  to  pursue  the  major  offenders.  The  Commission 
admits  that  its  staff  must  focus  on  eliminating  significant  violations. 
Nevertheless,  the  Fitzwater  report's  authors  found  that  although,  such 
violations  do  exist  in  quantity  u*  *  *  the  enforcement  effort  *  *  *  is 
simply    not    directed    toward    developing   them  *  *  *."     The    panel 

M  Rpport  on  the  Commission's  Compliance  Program  by  the  Staff  Study  Panel  on  Regu- 
lator Reform.  October  107.",  In  Hearing,  supra  note  73,  at  S3-139. 

•*  Id.  at  100-101. 

»7rf.  at  100. 

06  Report  of  the  Vice  Chairman  to  the  Commission  on  the  Compliancp  Program*  Au- 
gust 11,  1976,  at  3. 

98  M.  at  1. 

90  Hearings,  supra  note  73  at  100. 
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concluded  that  much  of  the  Commission's  compliance  resources  are  ex- 
pended on  "*  *  *  operating  rights  violations  against  extremely  small 
motor  carriers  which  have  little  economic  impact."  These  violations 
"are  easy  to  develop  and  are  made  to  satisfy  the  requirements  of  the 
numbers  game."  At  the  same  time,  economically  significant  viola- 
tions are  left  untouched  since  the  "numbers  game  *  *  *  precludes  inves- 
tigators from  devoting  the  time  necessary  for  their  development."  10° 

The  Smith  report  states  that  "Many  cases  seemed  to  have  dubious 
regulatory  value.  Few,  if  any,  concerned  inadequate  service  to  ship- 
pers— one  of  the  five  compliance  priorities."  101  The  Smith  report  in- 
cludes numerous  examples  of  cases  of  questionable  regulatory  value. 
The  following  case  is  one  of  them. 

An  investigation  began  when  a  complaint  was  filed  by  an  author- 
ized motor  carrier  alleging  that  the  respondent  was  serving  a  point 
200  feet  outside  the  12-mile  limit  authorized  by  the  Commission.102 
The  respondent's  gross  annual  revenues  were  reportedly  around  $63,- 
000,  placing  it  among  the  smallest  companies  regulated  by  the 
Commission. 

As  a  result  of  the  complaint,  cartographers  were  asked  to  measure 
and  remeasure  the  distance  from  the  point  of  origin  to  the  point  in 
question.  The  Commission's  investigative  report  stated  that  a  U.S. 
Geological  Survey  cartographer  in  Missouri,  using  U.S.  Geological 
Survey  maps,  had  found  the  point  in  dispute  to  be  200  to  250  feet 
beyond  the  12  mile  limit.  The  investigative  report  stated  that  the 
cartographer  believed,  however,  "that  the  maps  could  have  been  ex- 
panded at  the  time  of  measurement  due  to  heat  and  possibly  the  dis- 
tance may  be  12  miles  or  less  instead  of  more  than  12  miles  (by  200 
or  250  feet)."103 

After  thorough  investigation,  the  Bureau  decided  that: 

.  .  .  pursuant  to  its  interpretation  of  the  concerned  authority  the  boundary  line 
is  incorrect  and  such  service  is  beyond  the  scope  of  the  respondent's  territorial 
authority.  Consequently,  the  Bureau  is  of  the  view  that  an  appropriate  cease 
and  desist  order  should  be  entered.104 

The  respondent  decided  to  fight  the  Commission's  decision  and 
the  dispute  was  finally  resolved  not  by  Commission  action  but  when 
the  respondent  purchased  a  piece  of  land  which  was  then  annexed  by 
the  town  whose  border  was  the  base  point  of  the  measurements.  By 
extending  the  town  boundary,  the  distance  to  the  point  in  dispute  was 
brought  clearly  within  the  12  mile  limit.105  After  many  weeks  of 
investigation  involving  Washington  and  field  personnel,  the  case  was 
closed. 

According  to  a  draft  General  Accounting  Office  Report  completed 
in  the  spring  of  1975,  the  Commission's  compliance  program  also 
prosecutes  motor  carrier  violations  to  the  neglect  of  rail  violations.106 
This  finding  is  significant  since  much  more  freight  is  moved  by  regu- 
lated interstate  railroads  than  by  interstate  motor  carriers. 

100  7rf.  at  111. 

101  Td.  at  221. 
1027rf.  at  222-229. 
'n37W.  at  224. 

101  Id.  at  220. 

™Td.  at  228. 

100  Draft  General  Accounting  Office  Report.  Regulation  of  Rail  and  Motor  Carriers.  Com- 
pliance and  Enforcement  Need  Improvement  (1975)  (hereinafter  cited  as  Draft  GAO 
Report). 
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Moreover,  an  internal  Bureau  memorandum  also  BUggests  thai  the 

compliance  program  is  concentrating  too  much  effort  on  insignificant 

.  A  memorandum  from  former  Bureau  of  Operations  Director, 

R.  1).  Pfahler,  to  the  Chairman  of  the  Commission  tinted  December 

1975  states: 

...  to  this  date  tbe  Bureau  of  Enforcement  has  failed  t"  comply  with  our 
requesl  to  define  the  terms  »  onomic  significance  or  impact .  Although  cases  v.  Uich 
we  believe  significant   have  "died  on  the  vine"  within  the  Bureau  of  Enf< 

such  Bureau  continues  to  forward  routine  matters  to  us  for  Investigation 
such  as  unauthorized  operations  involving  local  transportation  of  Band.10' 

The  Vice  Chairman's  report  declared  that  staff  personnel   found 

that  one  of  tln>  most  serious  deficiencies  in  the  administration  of  the 
compliance  program  was  its  failure  "to  distinguish  hoi  ween  the  signifi- 
cant and  the  insignificant."108  Since  the  majority  of  insignificant 

cases  involve  very  small  motor  carriers,  the  program  has  concentrated 

on  them. 

J.  Discrimination  against  small  carriers 

The  Compliance  program  as  it  is  now  structured  places  its  major 
emphasis  on  small  carrier  violations  which  are  easy  to  develop,  Im- 
ports on  the  compliance  program  show  thai  it  discriminates  against 
".  .  .  small  motor  carriers,  ami  against  those  carriers  who  keep  good 
records."  l08 

The  Smith  report  found  that  "many  respondents  seemed  to  bo  ac- 
corded inconsistent  treatment."110  The  report  contains  a  number  of 
case-  in  which  large  companies,  including  those  with  a  record  of  pre- 
vious violations,  were  granted  more  favorable  treatment  than  small 
ones.1"  The  Smith  report  states  that : 

The  percentage  of  those  with  gross  revenues  exceeding  $1  million  who  were 
dropped  from  prosecution  for  unauthorized  transportation  violations  was  2Vi 
times  greater  than  for  those  with  gross  revenues  of  less  than  $50, 000  [emphasis 
added.]  "* 

Of  those  witli  prior  convictions  under  the  Interstate  Commerce  Act. 
violators  with  gross  revenues  exceeding  $250,000  were  relieved  from 
prosecution  in  04  percent  of  the  cases,  but  only  4  percent  of  those 
with  gross  revenues  below  $250,000  had  their  cases  dropped.  Only  23 
percent  of  those  with  prior  Interstate  Commerce  Act  convictions  had 
gross  revenues  of  less  than  $250,000.  The  77  percent  with  gross  reve- 
nues exceeding  $250,000.  the  large  majority  of  repeat  offenders, 
accounted  for  only  a  small  percentage  of  the  prosecutions.113 

The  Fitzwater  report  echoed  the  Smith  report  findings: 

.  .  .  the  large  majority  of  investigations  conducted  and  eases  concluded  involve 
operating  rights  violations  against  extremely  small  motor  carriers  (less  than 
$800,000  animal  revenues)  which  have  little  economic  impact.114 

_  Both  the  Smith  and  Fitzwater  reports  state  that  most  of  the  viola- 
tions investigated  involve  some  type  of  unauthorized  transportation, 
a  violation  typical  of  small  carriers. 


in"  Memorandum  fmm  Robert  L.  R'diein,  M^nnfrin-  Director,  to  Chairman  Georpe  Stafford, 
Subject:  Cnninlinnoo  Study  Materials,  Juno  7.  1070.  at  3. 
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The  GAO  report  stated  that  equal  treatment  of  violations  in  effect 
discriminated  against  small  operators. 

The  Bureau  of  Enforcement's  practices  resulted  in  all  motor  carrier  violators 
being  treated  alike — which  tended  to  favor  the  more  serious  violator.  Little  dis- 
tinction was  made  between  chronic  and  less  frequent  violators  and  between 
repeat  violators  and  first-offenders.  In  one  extreme  situation  two  motor  carriers 
were  each  fined  $1,500,  although  field  agents  had  discovered  17  violations  by  one 
and  2,000  violations  by  the  other.115 

The  Vice  Chairman's  report  concluded  the  staff  believes  the  com- 
pliance effort  has  a: 

*  *  *  tendency  to  go  after  "the  little  guy"  because  it  is  easier,  with  the  result 
that  we  tend  to  catch,  in  the  words  of  one  investigator,  "the  honest  and  the 
stupid" — the  honest  because  he  keeps  basic  records  which  demonstrate  his  viola- 
tion and  the  stupid  because  he  is  too  dumb  to  cover  up.uc 

The  Commission's  compliance  program  has  limited  value  because  it 
concentrates  on  trivial  cases.  By  devoting  a  majority  of  the  staff's  time 
and  resources  to  relatively  minor  violations,  it  allows  serious  viola- 
tions by  large  companies  to  prevail.  Lack  of  guidance  may  be  to  blame 
at  least  partially  but  the  resources  of  large  companies  may  have  enabled 
them  to  evade  or  resist  enforcement.  The  Commission's  investigators 
do  not  have  comparable  resources  to  deter  serious  and  complicated  vio- 
lations. In  this  trial  of  relative  strength,  the  Commission's  compliance 
program  has  not  succeeded  in  prosecuting  major  violations  of  the  law. 

4.  Failure  to  impose  penalties  strong  enough  to  deter  illegal  activ- 
ity.— Penalties  imposed  and  actions  taken  against  violators  of  the 
Commission's  rules  and  regulations  have  failed  to  prevent  reoccur- 
rence of  violations.  Monetary  fines  imposed  by  the  Interstate  Com- 
merce Commission  are  considered  by  most  carriers  as  simply  a  "cost 
of  doing  business."  m  This  fundamental  weakness  in  the  compliance 
program  encourages  rather  than  discourages  violation  of  the  law. 

The  Vice  Chairman's  report  indicates  that  "crime  does  pay  in  areas 
of  the  Commission's  jurisdiction  since  fines  and  penalties  imposed 
against  violators  of  our  regulations  do  not  cover  the  gain  received 
from  the  illegal  operations."  The  Vice  Chairman  observed  further: 

When  we  [the  Commission]  do  move  against  a  violator  we  do  so  in  such  a  mild 
way  that  it  amounts  to  little  more  than  a  slapping  of  the  wrist.118 

The  Smith  report  supports  this  analysis,  stating  "most  of  the  for- 
feitures and  fines  were  substantially  less  than  the  illegal  revenues 
received  by  violators  and  substantially  below  the  $500  per  count  statu- 
tory penalty  authorized  for  most  violators."  119  Moreover,  "over  one 
fourth"  of  the  documented  violations  were  not  prosecuted.120 

The  GAO  reported  that  out  of  the  106  average  violations  discovered 
per  case  only  19  were  reported  with  evidence  and  only  14  ultimately 
were  prosecuted. 121  The  average  settlement  was  $1,344  compared  with 
average  illegal  revenues  per  case  of  $5,304.  "The  amounts  received 
in  settlements  were  about  20  percent  of  the  maximum  fine  of  $500 

**»  Draft  GAO  Report,  supra  note  100  at  2. 

118  Vice  Chairman's  Report  supra  note  96  at  3. 

117  Id.  at  12. 

118  Id.  at  11-12. 

118  ITearines.  supra  note  73  at  214. 
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121  Draft  GAO  Report,  supra  note  100  at  21. 
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thai  could  have  been  imposed  for  the  violations  prosecuted."  The 

GAO  concluded  that : 

me  Bureau  of  Enforcement's  practices  resulted  In  all  violators  being  treated 
alike  which  tended  to  favor  the  more  serious  violator.  Little  distinction  was 
made  between  chronic  and  less  frequent  violations  or  between  report  violators 
and  first  offenders.1* 

Although  strong  action  is  necessary  to  deter  repeal  offenders,  the 
Fit/water  report  states  that  the  Commission  has  u.  .  .  no  recojgnizabte 
policy  for  dealing  with  repeal  offenders,  and  often  they  receive  more 

lenient  lines  than  first  time  offenders."  »■ 

The  Intefstnte  Commerce  Commission  has  never  revoked  a  motor 
carrier  cert  ificate  since  the  passage  of  the  Motor  ( 'tinier  Act  in  L936.121 
Refusal  to  take  such  action  or  to  levy  fines  to  the  maximum  renders 
the  compliance  program  incapable  of  reducing  illegal  practices.  Ac- 
cording to  Commission  statistics,  uof  those  prosecuted,  66%  had  a 
prior  record  of  at  least  one  similar  violation."  125  Violators  would 
rather  break  the  law  and  pay  a  small  fine  knowing  that  their  certificate 
will  not  be  threatened  than  refrain  from  potentially  profitable  vio- 
lations. 

5.  Lack  of  coordination  and  inefficient  utilization  of  resources. — The 
Commission's  compliance  program  fails  to  use  its  resources  well  and 
to  coordinate  fully  field  activities  with  headquarters.  Decisions  which 
could  be  made  by  the  field  staff  are  sent  to  Washington  for  action, 
an  unnecessary  delay  at  best.  Attorneys  in  headquarters  do  not  usually 
develop  cases  with  the  field  investigator  who  gathered  the  evidence. 
This  separation  has  led  to  further  delay,  confusion,  duplication,  and 
often  ineffective  prosecution. 

The  Vice  Chairman's  report  found  that  failure  to  coordinate  and 
unify  the  compliance  program  has  led  to  waste  of  resources  and  staff 
confusion.  The  report  states: 

Perhaps  the  most  common  comment  made  to  me  in  the  course  of  my  discussions 
was  to  the  effect,  that  one  person  should  be  in  charge  and  my  investigations  led 
me  to  that  conclusion.1^6 

The  Vice  Chairman  concluded  further  that  having  three  individ- 
uals in  each  regional  office  with  "overall  charge  and  with  each  report- 
ing back  to  his  own  unit  at  headquarters  creates  a  situation  which  is 
difficult  at  best  and  unlikely  to  be  conducive  to  efficient  and  effective 
operation.  '■  127 

The  Vice  Chairman  found  also  that  not  enough  routine  matters 
are  delegated  to  the  field.  According  to  Commission  personnel,  "too 
much  is  handled  in  Washington  and  too  little  at  the  regional 
offices.''  The  report  found  "statements  are  made  that  90%  or  so  of 
the  cases  or  proposed  action  items  that  are  forwarded  to  Washington 
are  of  a  routine  or  nonpolicy  nature  which  could  be  handled  readily  at 
the  source,  yet  the  Bureaus  insist  on  second  guessing  field  judgment 
with  a  resulting  drain  on  enthusiasm  and  initiative.'' 1M 
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The  Smith  panel  supports  the  Vice  Chairman's  findings,  and  states 
thai  kimost  of  the  principal  recommendations  of  field  attorneys  were 
agreed  to  by  headquarters  staif  to  whom  they  reported."  129  The  report 
*  es  further  that: 

Recommendations  of  liold  attorneys  concerning  the  nature  of  the  violations  to 
be  charged  and  the  type  of  enforcement  action  to  be  taken  wore  agreed  to  by 
Washington  reviewing  attorneys  90  percent  of  the  time  and  by  the  Director's 
Office  00  percent  of  the  time.1"0 

.The  Smith  panel  concluded  that  these  data  clearly  show  that  unneces- 
sary "duplication  of  effort*'131  is  taking  place.  The  Fitzwater  panel 
concluded  that  there  is: 

Insufficient  delegation  to  field  level  of  authority  to  perform  day-to-day  func- 
tions and  ineffective  supervision  and  inefficient  use  of  manpower  and  resources 
is  due  to  headquarters  involvement  in  day-to-day  operations.  *  *  *  13- 

The  Fitzwater  report  contains  numerous  examples  of  conflicts  be- 
tween the  Bureau  of  Enforcement  and  the  Bureau  of  Operations  "as 
to  the  type  of  case  to  be  developed  on  the  action  taken  as  a  result  of 
the  failure  of  those  two  bureaus  to  work  closely  together  from  the  very 
beginning  of  each  investigation."  133  These  conflicts  have  slowed  the 
enforcement  process  significantly. 

6.  Reorganization  and  redirection  needed 

In  summary,  the  Subcommittee  agrees  with  the  Vice  Chairman's 
analysis  that : 

The  existing  division  of  authority  and  responsibility  over  the  program  has 
resulted  in  ineffective  management  direction;  insufficient  coordination  of  activi- 
ties, particularly  in  the  field ;  inadequate  enforcement  measures  against  carriers 
in  violation  of  regulations;  and  wasteful  expenditures  of  resources  in  investi- 
gating relatively  insignificant  violations  that  are  frequently  not  prosecuted.13* 

The  subcommittee  supports  the  recommendations  in  the  Vice  Chair- 
man's report  that  the  ICC  must  totally  reorganize  and  unify  its  com- 
pliance program.  The  Subcommittee  agrees  with  the  Vice  Chairman's 
analysis  that  good  personnel  is  essential  to  the  success  of  a  newly 
organized  program,  and  that  the  Commission  must  place  in  the  top 
decisionmaking  positions  staff  capable  of  carrying  cut  the  new  plan. 

7.  Delays  in  correcting  the  reported  deficiencies. — Until  recently, 
the  Commission  has  refused  to  acknowledge  reported  deficiencies  in 
the  administration  of  its  compliance  program.  When  questioned  by  the 
Subcommitee  staff  on  February  23,  1976,  ICC  Chairman  George 
Stafford  refused  to  confirm  or  deny  the  truth  of  these  findings : 

Mr.  Brown.  As  you  know,  Mr.  Chairman,  central  to  this  Subcommittee's  in- 
,  vestigation  and  final  report  to  the  Congress  on  the  need  for  regulatory  reform 
is  the  careful  examination  of  each  agency's  enforcement  and  compliance  pro- 
gram. In  developing  the  public  record  therefore,  your  reaction  to  specific  findings 
and  recommendations  contained  in  this  report  is  essential. 

The  panel  found — and  this  is  included  in  the  Chairman's  letter  to  you  on 
January  26 — that : 

Our  field  interviews  revealed  wide  agreement  that  significant  tariff,  Elkins 
Act,  unlawful  control,  demurrage  and  detention,  and  Clayton  Act  violations  exist 


129  Hearings,  supra  note  73  at  263. 

i*>  Id. 

«'  hi.  at  147. 

«2  Td.  at  100-102. 

"»Id.  at  102. 
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i:i  Quantity.  The  Investigatory  effort,  however,  Is  simply  not  directed  toward 
developing  them,  and  In  many  Instances,  the  "numbers  game"  precludes  Investi- 
gators Prom  devoting  the  time  necessary  for  their  develop] 

Further : 

•  *  *  the  large  majority  of  Investigations  conducted  and  cases  concluded 
involve  operating  rights  violations  against  extremely  small  motor  carriers  (less 
than  $300,000  annual  revenues)  which  have  little  economic  Impact  Typically, 
they  are  easy  to  develop  and  are  made  to  BStisfy  the  requirements  of  the  "num- 
bers game." 

Ami.  more  generally  : 

"Major  areas  of  regulatory  concern  are  virtually  untouched  by  our  enforce- 
ment program.  Redirection  is  Imperatively  need'  d." 

Chairman  Stafford,  do  yon  have  any  reason  to  believe  that  the  findings  ami 
Conclusions  I  have  just  read  to  you  are  untrue? 

Mr.  Stafford.  No.  I  have  no  reason  to  believe  they  are  untrue  or  true.  I  have 

a^ked  the  best  people  we  have  on  staff  level  to  make  this  study.  .Inst  let  me  make 
one  little  caveat  there.  1  have  no  donht  that  a  majority  of  these  cases  dealt  with 
the  small  carriers,  as  yon  culled  it.  [of]  $300,006  and  under,  gross  [revenues] 
|  perl  carrier.  Part  of  this  can  come  ahont  hy  the  fact  that  by  far  and  large  the 
greatest  majority  of  carriers  we  have  are  in  that  category  so  there  is  some  basis 
for  percentage  being  in  that  way. 

The  following  chronology  of  tin1  action  taken  to  date  by  the  Com- 
mission to  investigate  and  correct  the  reported  deficiencies  illustrates 
its  failure  to  resolve  t  In  se  issues  quickly. 

The  Commission  began  its  most  recent  review  of  the  compliance 
program  in  February  1974  with  the  formation  of  t\iv  panel  that  wrote 
the  Smith  report,  which  was  completed  and  discussed  in  the  summer 
of  L975.  In  June  of  IDT.").  Chairman  Stafford  asked  a  panel  to  conduct 
an  additional  study,  which  produced  the  Fitzwater  report. 

In  July  197r>.  the  Smith  report  was  circulated  to  the  affected  bureaus 
and  members  of  the  Commission.  The  Commission  reported  that  "in- 
formal discussions  [were]  held  between  affected  parties  aimed  at 
identifying  needed  changes  and  strengthening  [the]  Commission's 
compliance  program/'  13G 

The  Fitzwater  report  was  transmitted  to  the  Commission  on  Octo- 
ber 8.  1975  and  was  reviewed  by  all  affected  parties.  Bureau  com- 
ments on  both  report-  were  received  by  the  Commission  in  December 
197.").  In  January  197G.  the  Commission  considered  the  reports  airain, 
along  with  comments  from  affected  bureaus.  At  this  time,  the  Com- 
mission referred  the  matter  to  the  Vice  ( lhairman  for  resolution.  Fur- 
ther bureau  comments  were  received  by  the  Vice  Chairman  in  January. 
Thereafter,  lie  began  ''his  discussion  with  agency  personnel,  study  of 
relevant  materials,  and  interviews  with  held  staff  personnel  during 
the  March- April  Regional  and  Headquarters  Management  Confer- 
ence.r  137 

On  January  26,  1070.  Subcommittee  Chairman  Moss  expressed  his 
concern  about  the  findings  in  the  Fitzwater  report  and  asked  the  Com- 
mission to  present  its  "action  program  for  'program  redirection,'  the 
Fitzwater  panel  found  to  be  'imperatively  needed.'  "  13S 

When  the  Commission  testified  before  the  Subcommittee  on  Feb- 
ruary 23,  1976,  it  did  not  present  an  u*  *  *  action  program  for  'pro- 

•'-"•  Hearings,  supra  note  73  at  275. 
•      72 

•7.  at  373. 
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gram  redirection'  *  *  *"  Chairman  Stafford  did,  however,  testify 
that  he  had  "*  *  *  asked  the  Vice  Chairman  and  he  thinks  he  can 
have  a  report  before  the  Commission  within  the  month  ready  for  our 
action  or  for  our  consideration."  139  However,  Chairman  Stafford 
declined  to  comment  on  specific  findings,  conclusions,  and  recommen- 
dations found  in  either  the  Smith  or  Fitzwater  reports.  He  merely 
observed  that  the  u*  *  *  Vice  Chairman  *  *  *  within  the  next  few 
weeks  [will]  be  making  a  final  report  to  the  full  Commission  as  to  what 
his  judgment  is  after  having  both  sides  sit  before  him"  and  "The  Com- 
mission itself  has  not  made  a  decision  and  will  not  until  the  Vice 
Chairman  comes  in  with  his  report  from  all  sources."  14° 

When  questioned  about  the  Fitzwater  report  at  the  Subcommittee's 
March  5,  1976  hearing,  Chairman  Stafford  reported  that  no  additional 
action  had  been  taken  by  the  Commission.  Chairman  Stafford  also* 
testified  he  had  not  finished  examining  the  materials. 

Mr.  Brown.  You  have  had  a  chance  to  review  both  the  Smith  and  Fitzwater 
reports.  Is  that  correct?  - 

Mr.  Stafford.  I  have  turned  them  over  to  my  staff  people  to  work  on  those  and 
we  have  turned  all  of  this  over  to  the  Vice  Chairman.  I  am  generally  aware  of 
most  of  it. 

Mr.  Brown.  Have  you  personally  read  these  materials? 

Mr.  Stafford.  I  have  not  personally  read  all  of  it ;  no. 

Mr.  Brown.  Do  you  think  it  is  worth  your  personal  attention? 

Mr.  Stafford,  Yes,  sir,  it  is  getting  our  personal  attention.  We  are  right  on 
top  of  it.  This  is  not  the  kind  of  decision  you  can  sit  down  and  say,  "This  is  what 
we  will  do"  when  you  are  affecting  some  departments. 

Mr.  Moss.  Mr.  Chairman,  I  must  confess  to  being  somewhat  puzzled.  I  have 
read  the  reports  in  order  to  be  prepared  for  these  hearings.  You  say  you  have 
not  read  the  reports?  Are  they  important? 

Mr.  Stafford.  I  have  not  made  it  clear  that  the  staff  has  been  in  to  discuss  this 
matter  with  me.  We  just  have,  as  I  am  sure  you  do  too,  many  reports  before  us 
every  day. 

Mr.  Moss.  That  is  the  thing  that  troubles  me. 

Mr.  Stafford.  And  many  votes  every  day. 

Mr.  Moss.  I  have  many  reports.  As  you  know,  there  is  never  a  hearing  that 
doesn't  cause  each  Member  to  have  a  hearing  folder  of  at  least  this  size  and 
where  it  touches  so  directly  upon  the  internal  organization  and  functions  of  the 
Commission,  it  would  seem  to  me  that  this  would  be  of  sufficient  significance  to 
require  not  only  a  referral  to  staff,  because  I  occasionally  refer  to  staff  for  analy- 
sis and  comment,  but  a  personal  reading  as  well,  as  I  have  done,  in  order  to  be 
prepared  for  the  hearings  we  are  having  today,  of  which  this  is  the  second  in 
the  series.141 

On  March  29,  1976,  Chairman  Moss  wrote  to  the  Commission  and 
once  again  asked  that  it  supply  "a  timetable  detailing  its  plan  and 
methodology  for  reviewing  the  serious  allegations  in  *  *  *"  the  Smith 
and  Fitzwater  reports.142  The  Commission's  April  9,  1976  reply  stated 
that  final  changes  in  the  organization  structure  of  the  Commission  "if 
neeeded"  could  be  expected  in  4  to  6  months.  The  Commission 
reported  that  the  Vice  Chairman's  recommendations  were  "expected 
to  be  submitted  by  the  end  of  April  1976."  On  May  4,  1976,  the  Com- 
mission was  scheduled  to  hold  a  conference  on  the  matter.143  Another 
Commission  conference  was  held  on  May  18, 1976. 

i»  Id.  at  278. 
i« Id.  at  2R0. 
i«  Td.  al  373  374. 
u2  Id.  at  370. 
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A.Miii.mal  comments  were  to  be  received  from  the  affected  Bureaus 
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within  a  few  weeks  after  &e  May  L8  conference  Another  conference 

w  '  t  u-n  to  be  beld  at  which,  the  Commission  stated,  "we  expect  to 

i    .     nnulat  ,l  a  position  on  the  matter.  *  *  •"  £  None  of  the  dead- 

Concerned  thai  an  expeditions  review  of  the  reports  wasnottakmg 
place  and  that  a  plan  for  action  was  not  being  developed,  on  May  25, 
L976  the  Subcommittee  wrote  the  Commission  to  ask  for  the  vice 
(lianinanV  report,  which  was  scheduled  to  Ik-  completed  by  the  end  ot 

ATlu-  Commission's  response  on  June  L,  1976  stated  that  the  Vice 
Chairman  had  reported  orally  on  May  13th  but  had  not  ye  submitted 
his  report  in  writing.  The  Commission  informed  the  Subcommittee 
that  -as  soon  as  he  [Vice  Chairman]  does  so  [completes  a  written 
report  L  a  copy  will  be  forwarded  to  the  Subcommittee.     "  , 

The  Commission  met  again  on  August  11, 1976,  when  the  \  ice  (hair- 
man's  report  was  presented  for  consideration.  A  copy  of  the  report 
was  transmitted  to  this  Subcommittee  on  the  same  day.  The  Commis- 
sion later  voted  to  approve  a  compromise  plan  based  on  the  \  ice  Chair- 
man's report  designed  to  reorganize  the  compliance  program. 

Although  the  Commission  agreed  with  most  of  the  findings  in  the 
Vice  Chairman's  report,  it  did  not  accept  fully  the  recommendations  to 
create  a  completely  unified  compliance  and  enforcement  program.  The 
compromise  arrived  at  retained  the  Bureau  of  Operations  "as  it  now 
exists"  except  for  its  investigative  functions  which  were  transferred 
to  the  newly-created  Bureau  of  Investigations  and  Enforcement. 

Thus,  the  Bureau  of  Operations  will  retain  the  responsibility  for 
carrying  out  inspections  and  service  activities.  The  Vice  Chairman's 
report  argues,  however,  that  combining  the  inspection  and  service 
activities  with  the  enforcement  and  investigation  activities  is 
essential.  This  Subcommittee's  own  review  of  the  compliance  program 
is  consistent  with  the  Vice  Chairman's  conclusions. 

8.  Conclusion. — The  Commission's  compliance  program  has  for 
many  years  been  labeled  inefficient,  ineffective,  discriminatory,  and 
uncoordinated.146  Problems  reported  as  long  ago  as  1052  remain 
unsolved. 

As  long  ago  as  1962.  Commissioner  Hutchinson  wrote  : 

The  field  organization  is  the  despair  of  all  who  have  studied  it.  Going  back  to 
the  Wolf  Report  in  1952,  all  the  experts  have  recommended  essentially  the  same 
type  of  realignment — a  single  field  force  under  one  manager  (rather  than  five) 
organized  into  appropriate  regions  with  responsibility  for  planning,  coordinating. 


144  Id.  at  395. 

145  Letter  from  George   M.   Stafford   to  Honorable  John  E.   Moss,  June  1.   1070,  at  1. 

146  Reports  on  the  ineffectiveness  and  unfair  nature  of  the  Commission  compliance  pro- 
pram  are  not  new.  As  the  Fitzwater  Report  points  out  some  criticisms  of  the  Commission's 
enforcement  program  which  are  still  valid  today  were  reported,  in  detail,  some  24  years 
ago.  The  Wolf  Management  Engineering  Company  report,  prepared  for  the  Senate  Com- 
mittee on  Interstate  and  Foreign  Commerce  in  19n2  was  the  first  report  critical  of  the 
laek  or  coordination  in  the  Commission's  field  operation.  Other  reports,  listed  below, 
recommended  chances  in  the  Commission's  compliance  organization  to  correct  deficiencies 
which  still  exist.  (1)  Booz,  Allen,  and  Hamilton  Management  Study.  19RO.  (2)  Study  by 
the  Special  Advisory  Committee  on  Interstate  Commerce  Commission  Practice  and  Pro- 
cedures. 190O.  (3)  Managing  Director's  Fielrt  Reorganization  Proposal  of  July  23.  1901. 
(4)  Commissioner  Hutchinson's  Field  Reorganization  Proposal  of  M.nv  31.  1P02.  I  B  I 
Pollcv  and  Planning  Committer  Project  19<M.  Headquarters  Office  and  Bureau  <■(  Relijrn- 
ment  <(\)  Pollry  and  Planning  Con>mitte»«  Pljoject  I9«6.  Proposed  Department  of  Trans- 
portation— Effect  on  Commission  Organization.  (7)  Landis  Report. 
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and  executing  Commission  field  ptogfams.  I  am  convinced  that  this  approach  is 
sound  and  1  believe  that  perhaps  a  majority  of  the  Commission  holds  uus  viewj*3 

The  Commission  has  reorganized  its  compliance  organization  many 
times  over  the  last  25  years;  nevertheless,  none  of  these  changes  have 
successfully  eliminated  the  program's  major  problems.  Although-  am- 
biguity in  the  Interstate  Commerce  Act  may  be  partially  to  blame 
for  the  Commission's  failure  properly  to  structure  its  compliance  pro- 
gram, the  Commission  has  failed  to  provide  its  field  organization  with 
the  necessary  policy  guidance  and  personal  attention  to  achieve  the 
most  fair  and  efficient  implementation  of  the  Interstate  Commerce  Act. 
The  Commission  has  placed  emphasis  on  industry  stability,  discourag- 
ing competition  and  restricting  entry.  The  Commission's  full  energies 
must  be  devoted  to  correcting  this  problem. 

The  Subcommittee  agrees  with  the  conclusion  in  the  Smith  Report 
that  "*  *  *  manuals  on  'how'  are  no  substitute  for  policies  on  'what', 
'why',  and  'who'."  The  Subcommittee  further  agrees  that  "a  more 
detailed,  formalized  pronouncement  of  Commission  compliance  objec- 
tives vis-a-vis  its  organic  statutes  and  resources  would  provide  greater 
program  illumination  and  impact,  while,  at  the  same  time,  better 
shape  and  guide  its  course."  148  The  Subcommittee  concludes  that  cor- 
rection of  the  problems  identified  in  this  section  is  critical  to  the 
proper  administration  of  the  Interstate  Commerce  Act.  The  Commis- 
sion's proposal  to  create  a  new  Bureau  of  Investigations  and  Enforce- 
ment does  not  go  far  enough.  A  conscientious  response  to  the  Vice 
Chairman's  report  as  amended  is  essential.  The  Subcommittee  will 
therefore  continue  to  monitor  closely  the  development  of  the  Commis- 
sion's new  compliance  policy  and  its  efforts  to  eliminate  the  deficiencies 
discussed  herein. 

B.    PUBLIC    PARTICIPATION 

Efforts  to  improve  public  access  to  the  Interstate  Commerce  Com- 
mission have  increased  in  the  last  few  years.  The  Commission's  ap- 
proach to  increasing  public  participation  is  unique.  Since  1974,  the 
Commission  has  had  a  Public  Counsel's  Office  designed  to  assist  citi- 
zens in  presenting  views  before  the  Commission  on  railroad  matters. 
On  February  5,  1976,  with  the  enactment  of  the  Railroad  Revitaliza- 
tion  and  Regulatory  Reform  Act  of  1976,  this  office  was  expanded 
and  made  independent  of  the  Commission.  This  independent  Office  of 
Rail  Public  Counsel  is  a  major  experiment  in  citizen  participation  in 
the  ICC  decision-making  processes.  Since  the  independent  Office  of 
Rail  Public  Counsel  and  its  precursor,  the  Office  of  Public  Counsel, 
under  the  Rail  Services  Planning  Office,  are  the  first  such  Offices  to 
be  created  on  a  Federal  level,  their  performance  and  experience  will 
strongly  influence  future  efforts  to  protect  public  interests  in  the 
workings  of  other  Federal  regulatory  bodies. 

1.  Rail  Services  Planning  Office — Office  of  Public  Counsel. — The 
Regional  Rail  Reorganization  Act  of  1973  was  the  largest  indus- 
trial reorganization  plan  in  history.  The  Act,  designed  to  reorganize 
the  bankrupt  railroads  of  the  northeastern  and  midwestern  regions 

117  Hearings,  supra  note  73,  at  137. 
1W  Id.  at  266-267. 
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...»'  fcne  N:ii km,  called  afcon  bfee  ( Jommigsion  to  establish  a  Hail  Services 
Planning  ( >ffi  :e  (  RSP< ))  to  ai  sis  i  m  I  In 

The  oli  step1  by  the  Congre  -  to  asi  lire  thai  I 

rail  users  were  considered  m  til*'  reorganization  proi  reinsure 

that  the  RSP( )  would  hare  the  resour*  i  rry  ou1  this  directive,  the 

Office  was  authorized  under  tli<i  Al<M  other 

consultants  necessary  to  perform  its  task  of  pro>  i  tin  h  n  cli- 

nical and  legal  assistance.151  Congress  did  not  elaborate  in  the  statute 

>.  or  in  any  of  the  committee  i   •  I      3  ing  1  be  A< 

how  the  Com]  1  t  should  organize  .the  employment  or  the  rvices 
bf  attorneys.  Nowhere  in  the  public  record  x...<-  the  estal  nt  of 

an  Office  of  Public  ( Jounsel  dis(  us  sed, 

:.  Establishment  of  the  Of)  *ublie  Counsel.*    The  Director  of 

RSP(  >.  ut  ilizing  the  discretion  granted  him  under  the  stal  ute  to  0 
nize  tin1  employment  of  attorneys,  established  within  iii>v  RSPO  an 
Office  of  Public  ( Jounsel  to  coordinate  these  activit  ies.  On  I;i  bi  iiary  L6, 
1974,  the  Director  of  RSPO  issued  an  organize  ion  memorandum 
ing  the  Director. of  the  Office  of  Public  Counsel  Authority  to"<  perate 
independently  6f  the  administrative  control  of  the  Director  \\[-  PO) 
in  the  sense  that  he  is  free  to  develop  for  the  record  :::  :i:  :;:  any  \  iev  - 
and  data  which  he  deems  pertinent."  '"'-  This  memorandum  created  the 
first  Office  of  Public  Counsel  in  the  Federal  government. 

S.  Duti  of  the  Ojjhe  of  Public  Counsel. — The  Office  of  Public 
Counsel  was  assigned  first  to  assist  RSP< )  in  coordinai  ing  public  hear- 
ings on  the  reorganization.  According  to  the  Office's  first  report,  the 
duties  of  the  permanent  stall'  in  Washington  were  to  coordinate  the 
"outreach  attorneys""8  activities  in  the  field,  analyze  their  reports, 
and  provide  additional  legal  and  technical  advice.  The  report  states: 

The  permanent  staff  will  be  primarily  responsible  for  providing  the  outreach 
attorneys  with  information  for  evaluating  and  analyzing  legal  problems  with 

respect  to  The  Act,  and  for  formulating  legal  strategics  and  Other  methods  of 
assuring  adequate  representation  of  the  diverse  interests  of  the  public.1^ 

The  Office  of  Public  Counsel  developed  an  attorney  "outreach 
program"  initially  to  help  prepare  testimony  for  rail  users,  including 
private  individuals,  environmental  groups,  and  communities  sched- 
uled to  appear  at  the  Commission's  hearings.  Twenty  five  out  reach 
attorneys  were  hired  to  assist  in  the  presentation  and  repn-.  ntation 


149  The  Office  was  directed  by  the  Congress  to,  among  other  tilings:  "Solicit,  study  and 
evaluate  the  views  .  .  .  [of]  Governors  .  .  .  ;  mayors  and  chief  executives  of  political 
subdivisions  .  .  .:  shippers:  the  Secretary  of  Defense;  manufacturers,  wholesalers,  and 
retailers  .  .  .  ;  consumers  of  goods  and  products  shipped  by  rail ;  and  other  Interested 
persons."  »■">  D.S.C.  715(d)   (Supn.  1975.) 

To  carry  out  this  responsibility  Congress  directed  the  Commission  to  :  "employ  and 
utilize  the  services  of  attorneys  and  such  other  personnel  as  may  be  required  in  order  to 
properly  protect  the  interests  of  those  communities  and  users  of  rail  service  which,  for 
whatever  reason,  such  as  their  size  or  location,  might  not  otherwise  be  adequately 
represented  *   *   *"  45  U.S.C.  715(d)  (2)  (Supp,  L975.) 

151  .  .  .  employ  and  utilize  the  service  of  attorneys  and  such  other  personnel  .is  may 
be  required  in  order  properly  to  protect  the  interests  of  those  communities  and  users 
of  rail  service  which  for  whatever  reason,  such  as  their  size  or  location,  might  not  other- 
wise he  adequately  represented  in  the  course  of  the  reorganization  process  as  provided 
by  this  Act."  Sec  205(d)(2),  Pub.  L.  93-280. 

152  Report  of   the  Office  of  Public  Counsel.   RSPO,   ICC,  July   12,   1074,  at   1. 

153  For  a  more  thorough  examination  of  the  outreach  attorney  concept  and  Its  use  bv 
the  Office  of  Public  Counsel,  see  Theodore  S.  Bloch  and  Robert  .Tav  Stein.  "The  Public 
Counsel  Concept  in  Practice,"  10  Wm.  d  Mary  L.  Rev.  215  (Winter,  1974)  (hereinafter 
cited  ns  Bloch  and  Stein). 

164  Report  of  the  Office  of  Public  Counsel,  RSPO.  ICC,  July  12,  1974,  at  3. 
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of  the  views  of  the  users  in  the  17  States  covered  by  the  reorganization. 
These  attorneys  were  responsible  for : 

*  *  *  direct  dissemination  of  reorganization  news  emerging  from  Washington, 
for  alerating  various  interest  groups  of  developments  which  might  particularly 
affect  them,  for  rendering  legal  and  technical  assistance  to  members  of  the  pub- 
lic regarding  all  aspects  of  the  reorganization  process.1" 

The  Regional  Rail  Reorganization  Act  of  1073  called  upon  the 
RSPO  to  conduct  two  sets  of  public  hearings,  the  first  to  obtain  public 
comment  on  a  preliminary  Department  of  Transportation  report  on 
the  reorganization,  and  the  second  to  obtain  public  reaction  to  the 
United  States  Railway  Association's  156  Preliminary  System  Plan.157 
The  Office  of  Public  Counsel  provided  technical  and  legal  assistance 
to  all  rail  users  for  both  sets  of  hearings. 

To  help  stimulate  participation  in  the  first  set  of  hearings,  outreach 
attorneys  worked  in  the  regions  where  the  hearings  were  to  be  held. 
During  the  week  before  the  hearings,  they  sought  out  rail  users  who 
might  be  affected  by  the  reorganization  plan.  Some  attorneys  tele- 
phoned all  potentially  interested  parties  in  their  area  to  ensure  that 
they  were  aware  of  the  hearing  dates  and  of  the  Public  Counsel's  re- 
sources available  to  assist  them  in  preparing  testimony. 

The  25  outreach  attorneys  in  the  first  series  of  hearings  were  con- 
gratulated by  all.  The  hearings  showed  deep  public  concern  about  the 
reorganization,  as  was  evident  in  50,000  pages  of  testimony.158  The 
Administrative  Law  Judges  presiding  over  these  hearings  reported 
that  the  outreach  attorneys  had  performed  their  tasks  admirably.  The 
Commission's  Chief  Administrative  Law  Judge  informed  the  Director 
of  the  Rail  Services  Planning  Office  that :  "The  performance  of  the 
public  counsel  engaged  on  this  project  was  most  gratifying.  *  *  *"  159 

Moreover,  the  testimony  supplied  the  Rail  Services  Planning  Office 
by  the  public  wTith  the  assistance  of  the  Public  Counsel's  Office  was  of 
such  high  quality  that  RSPO  Director  George  Chandler,  in  his  trans- 
mittal letter  for  the  May  2  Report  to  the  United  States  Railway  As- 
sociation, wrote : 

*  *  *  the  public  has  demonstrated  not  only  that  it  is  most  insistent  that  its  views 
be  heard,  but  also  that  it  can  make  a  valuable  contribution  to  the  planning 
process  by  supplying  both  vital  information  and  ideas  which  are  timely  and 
imaginative.160 

Following  completion  of  these  hearings  the  Office  of  Public  Coun- 
sel's Washington  staff,  working  in  tandem  with  its  outreach  attorneys, 
compiled  a  summary  of  the  public  testimony.  This  summary  was 
"one  of  the  primary  bases  of  RSPO's  May  2,  Report"  analyzing  the 
Department  of  Transportation's  Report.  The  Public  Counsel  stressed 
"the  public's  rejection  of  massive  branch  line  abandonments  as  the 
means  of  accomplishing  reorganization  of  the  railroads."  161 

A  second  set  of  hearings  was  held  in  March  1975  to  obtain  public  re- 
action to  the  United  States  Railway  Association's  Preliminary  System 
Plan.  The  Office  of  Public  Counsel  assisted  the  public  in  preparing 
testimony  for  these  hearings.  On  March  17,  hearings  were  conducted 


153  Id.  at  2. 
1M45   TT.S.C.    711. 
"'45  TJ.S.C.  717. 

1M  Rail  Services  Planning  Office  "Public  Response  to  the  Preliminary  System  Plan"  1975 
it  2. 
i»  Id.  at  2. 
ieo/d.  at  2. 
181  Id.  at  5-6. 
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in  27  cities  throughout  the  rail  reorganisation  region.  More  than  1,900 
witnesses  testified,  n-eating  ■  bearing  record  over  10,200  pages  1"' 

Before  the  hearings  took  place,  outreach  attorneys  hel<l  more  than  200 
meet  ings  reaching  some  2,000  persons  in  an  attempt  to  explain  the  pro- 
visions of  the  Association's  Preliminary  System  Plan.1-1 

A  Fter  t he  second  set  of  hearings  was  completed,  the  Public  ( Jounse] 

prepared  a  synthesis  of  the  public's  reaction  to  the  proposed  Prelimi- 
nary System  Plan.  This  synthesis  formed  the  basis  of  BSP<  >'a  critique 
of  the  Plan. 

The  Office  of  Public  Counsel  reported  that  the  public  testimony 
focused  on  six  major  Issues.  According  to  the  Public  Counsel's  syn- 
thesis, a  majority  of  the  public  participants  challenged  the  accuracy 
and  appropriateness  of  the  Association's  branch  line  analysis.  Some 
1,400  persons  "provided  specific  data  on  most  of  the  348  branch  line 
segments  I'SKA  recommended  for  abandonment."  Several  wit- 
s  concent  rated  on  the  Association's  emphasis  on  branch  line  profit- 
ability, questioning  the  validity  of  the  Association's  analysis. 
Moreover,  the  Association  was  criticized  for  "failure  to  consider  spe- 
cial community  factors  in  its  branch  line  analysis"  and  "failure  to 
consider  the  social,  economic  and  environmental  impacts  of  rail  aban- 
donment." IU 

The  users'  criticism  of  the  Association's  preliminary  system  plan 
was.  for  the  most  part,  detailed  and  factual.  These  presentations  were 
strengthened  by  the  special  legal  and  technical  assistance  provided  by 
the  Office  of  Public  Counsel. 

Besides  providing  assistance  to  interested  persons  in  presenting 
their  views  at  the  Commission  hearing,  the  Office  of  Public  Counsel 
with  its  economic  consultants  developed  a  i;Guide  for  Evaluating  the 
Community  Impact  of  Kail  Service  Discontinuance,"165  a  community 
self-help  device  designed  to  assist  communities  to  weigh  the  costs  and 
benefits  of  rail  abandonment.  The  Office  also  assisted  in  the  preparation 
of  comments  submitted  to  RSPO  rulemaking  proceedings  defining 
terms;  testified  before  Congress  on  the  issue  of  the  integrity  of  the 
planning  process;  and  took  a  direct  part  in  litigation. 1CG  The  Office 
also  wrote  numerous  letters  to  the  Department  of  Transportation  and 
the  United  States  Railway  Association  reflecting  public  hearing  com- 
ments. 

After  the  hearing  process  was  complete,  the  Public  Counsel  focused 
its  activities  on  three  main  issues: 16T  "Transferring  the  ownership  of 
subsidized  branch  lines  from  the  bankrupt  estates  to  Conrail ;  length- 
ening and  increasing  the  Federal  share  of  the  subsidy  program;  and 
assuring  permanent  rail  user  representation  on  the  Federal   level." 

Helping  communities  save  branch  line  service  occupied  most  of 
the  outreach  attorneys'  time.  Before  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  became  law,  the  Office  had  set  up  more  than 
50  meetings  with  Senators  and  Congressmen  for  their  constituents.168 


'-'-  PublishfMl  bv  Office  of  Public  Counsel.  January  10.  1975. 

183  Report  of  the  Office  of  Public  Counsel,  RSPO,  ICC.  March  1976  at  12. 

1M  Public    Response    to    the   Preliminary    System    Plan,    office   of    Public   Counsel.    RSPO, 
at  2-r>. 

:<r- "Guidp  for  Evaluating  the  Community  Impact  of  Rail  Service  Discontinuance,"  Office 
of  Public  Counsel,  RSPO,  Jan.  10.  1975. 

1M  Bloch  and  Stoin.  supra  note  1.").",   at  22^ 

•port  of  the  Office  of  Public  Counsel,  RSrO,  ICC,  March  1976.  at  13. 

™1<I.  at  12. 


362 

The  Office  also  prepared  107  briefs;  carefully  outlining  community 
arguments,  for  continuing  branch  line  service.  Many  of  the  Officers 
comments  were  adopted  in  the  United  States  Railway  Association's 
Fina]  System  Plan  and  in  the  recent  rail  legislation. 

./.  Re  presenting  interested  persons. — The  Office  of  Public  Counsel 
did  not  attempt  to  identify  and  represent  "the  public  interest,"  even 
though  the  Commission  is  charged  with  this  responsibility.  Its  strat- 
egy was  rather  to  increase  the  quality  of  participation  of  users  of 
rail  services  in  the  regional  rail  reorganization  process  The  in- 
dividuals and  groups  assisted  by  the  Office  of  Public  Counsel  had 
i  radii  tonally  been  denied  a  role  in  governmental  decisionmaking  proc- 
esses because  of  an  inability  to  present  their  views  appropriately. 
The  Office  of  Public  Counsel  helped  these  community  groups  and  pri- 
vate interests  to  present  their  own  position  almost  as  effectively  as  the 
Department  of  Transportation,  the  United  States  Railway  Associa- 
tion, major  railroad  companies,  and  the  Association  of  American 
Railroads. 

The  Office  of  Public  Counsel  was  not  designed  to  supplant  the  Com- 
mission in  its  role  as  harmonizor  of  the  private  interest  and  determiner 
of  the  public  interest.  Rather,  it  presented  to  the  Commission  and  other 
Federal  bodies  additional  information  on  which  to  base  decisions,  in- 
formation which  could  be  obtained  only  from  private  parties  not 
already  well  represented. 

5.  Positive  response  to  the  Office  of  Public  Counsel. — Members  of 
both  the  Senate  and  House  Commerce  Committees  were  impressed 
with  the  effectiveness  of  the  Office  of  Public  Counsel's  efforts  in  assist- 
ing and  increasing  public  participation  in  the  reorganization  proc- 
ess. Their  belief  that  it  had  been  a  valuable  experiment  led  to  proposals 
for  expanding  the  powers  of  the  Office  and  establishing  it  as  a  perma- 
nent institution. 

During  the  floor  debate  on  passage  of  the  House  version  of  the 
Railroad  Revitalization  and  Regulatory  Reform  Act  of  1976,  Con- 
gressman James  J.  Florio  (D.-IST.J.),  advocated  the  creation  of  a 
statutory  Office  of  Rail  Public  Counsel  and  congratulated  the  staff 
of  the  RSPO's  Office  of  Public  Counsel.  He  stated : 

I  think  it  is  clear  that  Congress  has  already  in  1973  in  the  authorizing  statute 
adopted  the  concept  of  the  public  counsel.  In  fact,  the  Office  of  Public  Counsel 
has  performed  a  yeoman's  service  in  the  case  of  the  premilinary  system  plan 
and  the  final  system  plan.  For  many  municipalities  and  many  individuals  in 
the  United  States  the  public  voice  thus  was  represented  to  the  ultimate  decision 
that  resulted  in  the  elimination  of  some  railroad  [lines],  the  abandonment  of 
certain  lines  and  the  incorporation  of  some  lines.189 

G.  Office  of  Rail  Public  Counsel. — On  February  5,  1975,  the  Presi- 
dent signed  into  law  the  Railroad  Revitalization  and  Regulatory  Re- 
form Act  of  1976.  The  signing  created  the  Office  of  Rail  Public  Coun- 
sel to  ",  .  .  study,  evaluate,  and  present  before  the  Commission,  in  any 
proceeding,  formal  and  informal,  the  views  of  those  communities  and 
users  of  rail  service  affected  by  proceedings  initiated  b}T  or  pending 
before  the  Commission,"170  and  to  "evaluate  and  represent,  before 
the  Commission  and  other  Federal  agencies  .  .  .  [and  shall  b}T  other 

i»121  Con.  Ree.  12775  (daily  e<1.  Dec.  17.  1075). 
"o  Public  Law  No.  94-210  Sec.  304(a)(4)(e). 


means  I  assist  the  constructive  representation  of  the  public  interest  in 
Bafe.  efficient,  reliable  and  economical  rail  transportation  ."  '•' 

Tne  Congress  gave  the  Office  <>f  Rail  Public  Coun  el  ^'standing  to 
become  a  party  to  any  proceeding" ;  aul  hoi  ity  to  "petition  i  he  Com- 
mission for  initiation  of  proceedings"  j  I,  authority  to  'seek  judi- 
cial review  of  any  ( lommission  ad  ion  on  any  matter  involving  a  com- 
mon carrier  by  railroad."     ' 

In  order  to  insure  the  independence  of  the  Office  il  was  given  com- 
plete fiscal  and  administrative  autonomy.    Although  ii  must  "a 
the  Commission  in  the  development  of  a  public  intern  si  record  in  pro- 
ngs before  the  Commission,"  m  il  is  not  under  the  Commi    Lon's 
control,  arid  is  not  required  to  submit  reports  to  the  Commission. 

The  Director,  appointed  by  the  President  ft  ra  t-year  term,  is  solely 
responsible  for  the  operation  of  the  office.  Additionally,  budget  re- 
quests and  budget  estimates  for  this  office  are  to  be  submitted  con 
rently  to  the  Congress  and  the  President  17,;  to  insure  that  neither  the 
Commission  nor  the  Executive  interfere  with  the  programming  of  the 
e. 

; .  I  >  lay  by  the  Pn  sidi  nt  in  appointrra  nt  of  a  din  ctor.-  Sect  ion 
of  the  Railroad  Revitalization  and  Regulatory  Reform  Act  of  L976  es- 
tablishes an  independent  Office  of  Public  Counsel,  evidence  that  the 
concept  had  gained  wide  acceptance  in  the  Congress.  Section  304  of 
the  Act  states: 

There  shall  be  established,  within  60  days  after  the  date  of  enactment  of  this 
section,  a  new  Independent  office  affiliated  with  the  Commission  to  be  known 
as  the  Office  of  Rail  Public  Counsel.  The  office  of  Rail  Public  Counsel  shall 
function  continuously  pursuant  to  this  section  and  other  applicable  Federal 

laws.  The  Office  of  Kail  Public  Counsel  shall  he  administered  by  a  Director.  The 
Director  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate.177 

Though  the  President  had  signed  the  bill  into  law,  he  failed  to  ful- 
fill his  responsibilities  under  the  statute. 

No  appointment  was  transmitted  to  the  Senate  by  the  White  House 
within  the  60  days  specified  in  the  law.  This  delay  particularly  frus- 
trates the  role  which  Congress  contemplated  that  the  Office  would  play 
in  several   major  actions  which  the  Commission  and  other  Federal 
agencies  were  directed  to  take,  and  to  which  deadlines  were  assigned 
under  the  1976  Act.  in  order  to  expedite  the  revitalization  and  reform 
•am. 
By  April  5,  107(5.  when  the  60  (hy>  had  expired  and  the  Presidi 
nominee  for  Director  of  the  Office  of  Rail  Public  Counsel  had  not 
1  ransmitted  to  the  Senate,  it  appeared  that  the  ( )ffice  of  Rail  Pub- 
]      l  ounse]  would  not  be  able  to  participate  in  many  important  prd- 
ags  y  deadlines.  On  April  22, 1976,  Subcommittee 

Chairman  Moss  and  the  Honorable  Fred  B.  Rooney,  Chairman  of  the 

[  this  Committee,  reminded  the  I ' 
dent  in  writing  that  until  he  fulfilled  his  statutory  responsibility  the 
could  not  begin  operations.  They  also  expressed  the  belief  that 

1:1  Public  Law  No.  or  2io.  Bection  304(a)  (4)  (e). 
1:~  Publifc  Lnw  No.  94   210  Sec.  .".04(h)  (4)  (a). 
"•  Public  Law  No.  94-210,  Bectlon  304(a  I  (4Mb). 
1_*  Public  T -nw  No.  0  -inn  304(a  I  (4)(c). 

'   iw  No.  0!    210,  section  304(a)  (4). 
Wic  I.   w  No,  94-210,  section  30  1(a)  (i 
-"  Public  Law  04-210.  Bection  304(a)  (1). 
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any  delay  in  the  appointment  of  a  Director  to  this  office  was  "not  in 
the  public  interest."  178 

A  month  later,  the  President  still  had  not  transmitted  a  nominee  to 
the  Senate.  Chairmen  Moss  and  Kooney  wrote  once  more  to  the  Presi- 
dent, reminding  him  of  his  statutory  obligation  and  pointing  out  that 
numerous  important  proceedings  were  taldng  place  without  contribu- 
tions from  the  Office  of  Rail  Public  Counsel  because  of  his  failure  to 
appoint  a  Director.  A  customary  reply  from  the  White  House  was  re- 
ceived stating  ".  .  .  your  letter  will  be  called  promptly  to  the  Presi- 
dent's attention."  179  As  of  September  1976,  the  President  still  has 
neither  replied  further  to  the  Chairmen's  letter  nor  announced  his 
choice  for  Director. 

8.  Conclusion. — The  creation  of  the  initial  Office  of  Public  Counsel 
under  the  Pail  Services  Planning  Office  was  an  important  step  in  en- 
hancing the  participation  of  railroad  users  in  the  Commission's  deci- 
sionmaking processes.  The  positive  contributions  of  the  Office  of  Public 
Counsel  in  the  reorganization  process  illustrate  clearly  that  new  meth- 
ods designed  to  involve  the  public  in  decisionmaking  processes  on  com- 
plex agency  matters  can  indeed  be  successful.  The  experience  of  the 
Office  also  demonstrates  that  broad  segments  of  the  public  have  much 
to  contribute  to  the  decisions  made  by  Federal  agencies.  In  the  case 
of  the  initial  stages  of  the  railroad  reorganization,  however,  these 
voices  could  not  have  been  heard  effectively  without  the  assistance  of 
public  counsel. 

The  Office  of  Public  Counsel  was  not  created  to  assess  the  public  in- 
terest independently.  The  Congress  clearly  reserved  this  responsibility 
for  the  Commission.  However,  the  Congress  was  cognizant  of  the  need 
for  the  establishment  of  a  distinct  mechanism  to  assist  unorganized,  in- 
experienced, and  financially  pressed  users  in  presenting  their  views 
to  assist  the  Commission  in  determining  the  public  interest.  Without 
such  user  participation  in  the  reorganization  process,  the  Commission 
and  other  Federal  bodies  involved  would  have  been  deprived  of  valu- 
able information. 

The  statutorily  created  Office  of  Pail  Public  Counsel  is  designed  to 
go  beyond  the  relatively  passive  role  carried  out  by  its  predecessor 
under  RSPO.  The  new  office  wTill  advocate  rail  user  positions  before  the 
Commission  and  other  rail  regulatory  bodies.  Although  the  Office  now 
has  an  advocate's  function,  its  emphasis  on  providing  additional  in- 
formation to  the  Commission  and  other  railroad  regulatory  bodies 
so  that  they  may  assess  the  "public  interest"  fairly,  has  not  changed. 

The  Office  of  Public  Counsel  is  not  an  ICC  ombudsman  nor  is  it  a 
body  which  will  act  upon  each  and  every  complaint  from  rail  users. 
The  effectiveness  of  the  Office  would  be  severely  hampered  if  it  used 
its  resources  in  this  manner.  The  Commission  already  has  in  place 
numerous  avenues  for  addressing  specific  consumer  complaints.180  The 
Office  should  not  assume  this  function. 

The  Subcommittee  concludes  that  the  Office  of  Public  Counsel  can 
be  a  valuable  means  of  increasing  constructive  participation  bv  repre- 
sentative citizens  in  government  decisionmaking  processes.  The  Sub- 

178  Letter  from  Honorable  John  E.  Moss.  Honorable  Fred  B.  Roonev  to  President  Gerald  R. 
Ford.  April  22,  107P.. 

178  Lottor  from  Charles  Leppert,  Jr.,  Deputy  Assistant  to  the  Fresident,  to  Honorable 
John  E.  Moss. 

180  Hearings,  supra  note  73,  at  25-28. 


committee  is  concerned  thai  the  President's  failure  to  appoint  a  - 
tor  to  the  Office,  as  required  by  statute,  has  no*  only  denied  pn 
public  representation  to  the  statutorily  mandated  proceedings  bul 
also  denied  the  agencies  involved  the  benefit  of  additional  informa- 
tion relevant  to  their  public  interest  determinations.  The  President 
has  been  seriously  derelict  to  this  regard.  The  Congress  should  enact 
lation  to  assure  that,  if  the  President  refuses  to  appoint  a  candi- 
date to  the  time  specified,  another  official  body  Bhould  ch< 
nominee. 

C.   PLANNING 

A  system  of  planning  is  essential  to  effective  application  of  the  na- 
tional'transportation  policy  and  other  national  Lro;il-  assigned  by  the 
Congress  to  the  Interstate  Commerce  Commission.  The  Commission 

must  "promote  safe,  adequate,  economical,  and  efficient  service  and 
foster  sound  economic  conditions  in  transportation."  m  It  must  insure 
also  that  these  goals  are  achieved  consistently  with  the  Conuression- 
ally  mandated  goals  of  balanced  urban  growth,1*  energy  conserva- 
tion,1-^ and  a  healthful  ecoloirical  balance.184  In  the  words  of  the 
Commission,  the  national  interest  dictates  that  "if  the  Comm'; 
is  to  meet  the  objectives  of  the  national  transportation  policy  'de- 
veloping, coordinating,  and  preserving  a  national  transportation  sys- 
tem by  water,  highway,  and  rail,  as  well  as  by  other  mean-,'  then 
crisis  planning  must  be  supplanted  by  anticipatory  planning."18^ 

The  Commission's  failure  to  establish  an  effective  policy  planning 
program  as  a  necessary  adjunct  to  its  regulatory  responsibilities  i-  the 
subject  of  this  case  study. 

1.  What  is  planning?18* — In  dealing  with  the  activities  of  the  In- 
terstate Commerce  Commission  as  they  relate  to  planning  we  are 
not.   simply   referring  "to  the   narrow   administrative   planning  by 

i»M9  r.s.c.  1. 

™  ^4    Stat.    1702. 
■  Rtat  371 

u*42   U.S.C.   4331. 

183  Interstate  Commerce  Commission  Budget  Estimates  Fiscal  Year  1077.  Salaries  and 
Expenses  Prepared  for  the  Office  of  Management  and  Budget,  September  107,")  at  20. 

■"*  "What  is  a  plan-  A  plan  is  a  present  description  o;'  a  set  of  future  event---.  It-;  purpose 
Is  to  permit  current  decisions  to  be  made  In  the  light  of  their  futurity.  Future  events  are 
In  the  present  somewhat  uncertain.  Otherwise  a  plan  would  be  simply  a  statement  of 
what  Is  coin?  to  happen.  No  amount  of  planning  effort  will  permit  this  type  of  foretelling 
of  the  future.  Planning  Involves  deciding  '.  .  .  what  futurity  do  we  have  to  factor  into 
OUT  present  thinking  and  doing,  what  Time  spans  do  we  have  to  consider  ai 
-we  converge  them  to  a  simultaneous  decision  In  the  present.'  Planning  is  valueless  unless 
It  results  in  current  decisions." 

To  summarize,  planning  carries  the  Idea  of  laying  out  a  course  of  action  that  ore  can 
follow  In  the  "now"  to  reach  some  desired  goals  by  the  time  "then"  ha*  become  "now." 
It  Is  a  philosophical  po>ture  which  asserts  that  a  decision  maker  should  be  In  a  position 
to  assess  alternatives  before  he  selects  one.  It  arsrues  that  if  one  thinks  hard  nbont 
what  one  Is  going  to  do  ahead  of  time  he  Is  better  off  .  .  ."  B.  R.  Pierce,  unpublished 
thesis.  The  Nature  and  Extent  of  Long  Range  Planning  In  the  Transportation  Regula- 
torv  Acencles,  Stanford  Fnlv.    (1071). 

The  classic  model  of  rational,  comprehensive  planning  Includes  the  fol'owing  elements  : 
"(1)  Identification  of  goals  and  objectives;  (2)  Deslern  of  alternative  policies  and  courses 
of  action  to  achieve  the  objectives;  (3)  Assessment  of  the  costs  and  benefits  of  each 
alternative  in  terms  of  the  primary  objectives  and  in  terms  of  secondary  effects — both 
shorr  and  lone  term  :  (4)  Selection  of  the  most  desirable  policy  or  course  of  action  : 
(S)  Implementation  of  the  selected  policy  or  course  of  action  :  and  (61  Monltorine  th* 
results,  and  evaluating  progress  toward  the  stated  objectives,  with  alertness  for  unexpecci 
secondary  lmoacts." 

fin  order  to  be  successful  the  classic  model  must  be  supported  by:l  "(1)  foresight, 
which  consists  of  continually  scanning  the  national  and  International  situation  to  recog- 
nize slims  of  potential  problems  or  opportunities,  and  (2)  using  the  full  range  of  forecast- 
ing techniques  to  project  possible  future  adverse  consequences  of  current  policies  and 
trends." 

T.onir  T^inTo  Planning  prer>n*-e(l  for  the  Subcommittee  on  Environment  ami  ltmo«1*'»***, 
House  Comm.  on  Science  and  Technology,  94th  Cong.,  2d  sess.,  Ser.  BB,  at  5  (May  1976). 
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which  a  commission  may  seek  to  improve  the  efficiency  of  its  inter- 
nal mechanism,  but  to  broad  policy  planning,  the  kind  of  planning, 
for  example,  by  which  the  ICC  might  seek  to  evolve  a  national 
transportation  policy."  187  "In  other  words  planning  can  be  defined 
simply  as  organized  foresight  in  preparation  for  administrative  ac- 
tion. It  implies  that  the  agency  assumes  some  initiative  in  organizing 
its  work  and  takes  some  responsibility  for  achieving  certain  goals."  188 

As  political  scientist  Robert  Cushman  observed,  not  only  is  plan- 
ning necessary  to  assure  that  the  most  efficient  means  are  used  to 
obtain  clear  national  goals  but  also  to  inform  the  public  and  regulated 
industry  what  the  government's  aims  are  and  how  these  aims  will  be 
achieved.189 

2.  The  need  for  planning. — There  is  no  dispute  that  some  type  of 
policy  planning  is  an  essential  element  in  regulation  of  transportation. 
As  Professor  Oppenheim  observed : 

Planning  is  essentially  just  another  label  for  research  that  is  an  indispensible 
adjunct  to  the  effective  discharge  of  the  regulatory  duties  of  the  (Interstate 
Commerce)  Commission.1,j0 

The  recognition  that  planning  is  essential  to  regulation  of  trans- 
portation was  expressed  some  41  years  ago  by  Joseph  Eastman,  Co- 
ordinator of  Transportation  (1935-1939)  later  Chairman  of  the  In- 
terstate Commerce  Commission  (1939-1942)  in  his  1935  Coordinator 
of  Transportation  report.  Eastman  observed : 

If  the  government  is  to  deal  wisely  with  transportation,  however,  it  must  be 
able  to  look  ahead,  prevent  evils  from  developing,  if  possible,  and  plan  for  the 
future.  A  tribunal  for  the  settlement  of  controversies  is  necessary,  but  some 
public  agency  should  be  locating  the  fundamental  problems,  both  present  and 
prospective,  and  giving  study  and  creative  thought  to  them.191 

Eastman  argued  further  that  "a  major  defect  in  our  system  of  regu- 
lation *  *  *  is  the  absence  of  any  sufficient  provision  for  planning 
and  prevention." 192  According  to  Eastman,  planning  should  be 
designed  to  "prevent"  evils  from  arising,  as  well  as  curing  evils  "after 
they  arise."  Eastman  observed  "There  is  a  need  for  foresight — for 
consideration  of  tendencies  and  trends  and  where  they  are  leading — 
in  order  that  those  that  are  desirable  may  be  encouraged  and  those 
that  are  undesirable  discouraged."  193 

In  the  absence  of  planning,  the  Commission  has  tended  to  react  to 
events  rather  than  shape  these  events.  Decisions  are  ad  hoc  rather 
than  in  conformance  to  a  plan.  The  Commission's  process  of  regulation 
is  crisis-oriented  rather  than  preventive. 

187  fushmnn,  supra  note  11.  at  727. 
is?  Bernstein,  supra  note  20.  at  176. 

189  Cushman,  supra  note  11,  at  727-72S. 

190  S.  Chesterfield  Oppenheim.  The  National  Transportation  Policy  ami  Inter-Carrier 
Comoetitive  Rates  12.°.-24  (1945).  Cushman  observes  : 

The  broad  field  of  economic  regulation  is  one  in  which  sound  policy  planning  is  acutely 
needed.  It  is  a  field  which  includes  some  of  the  most  important  phases  of  the  nation's 
economic  life:  such  planning  oupht.  therefore,  to  provide  an  in^ellicont  approach  to  some 
of  our  '"ore  pressing  problems.  Furthermore,  if  there  is  to  be  re<rulat;on  of  business  and 
Industry  by  the  national  jrovernment.  it  is  no  more  than  fair  to  those  who  are  to  be  regu- 
lated to  let  them  know  in  a  broad  way  what  are  the  erovernment's  aims  in  the  field  of 
regulation,  and  how  the  achievement  of  these  ends  is  likely  to  affect  private  ri<rhts.  For 
its  own  sake,  and  for  the  sake  of  those  affected  by  its  regulatory  policies,  tbe  crovernment 
ought  to  knnrw  where  it  is  going  and  now  it  fcipects  to  set  there.  This  is  planning.  Cushman, 
supra  note  11 .  -t  727. 

iri1-  Enstnttn  cited  in  rnshman.  r.vpra  note  11,  at  140. 

102TT.h\  Doc.  No.  394*  74th  Cong.,  2d  sess..  Report  of  the  Federal  Coordinator  of 
Transportation,  1905,  at  41. 

193  Id.  at  40. 
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Failure  to  plan  is  closely  related  to  the  Commission's  almo  I  total 
reliance  on  a  case  by  case  approach  to  regulat  ion  and  its  inirequenl  use 
of  the  rulemaking  pi  Moreover,  failure  to  plan  clearly  demon- 

strates  the   Commission's   unwillingness   to   utilize   fully   it-   q 

a. ive  |"  i  simply 

is  not  si  ructured  to  sel  policy  and  plan.194  ( others  argue  that  the  prob- 
lem lies  in  individual  Cob  oner's  unwillingness  to  take  stands  on 
contr                           In  any  event,  little  policy  planning  has  i>  suited. 

3.  What  l<  '  rung  could  fa  :  Recommendations,     (a)   B 

Allen,  Hamilton  Study:  The  Commission  has  responded  to  the  need 
for  an  internal  planning  mechanism  for  execution  of  the  national 
transportation  policy  by  seeking  externa]  counsel.  A  I960  Booz,  Allen 
and  Hamilton  Management  report,  entitled  Organization  and  Proce- 
dures Survey  of  the  ECC,  recommended  th  I  ofan"0 
of  Transportation  Policy  and  Analysi  o  coordinate  planning  and 
te  economic  analysis  for  the  Commission.  The  firm  suggested 
Office  contain  a  section  uto  analyze  the  transportation  situa- 
i  ion  from  the  point  of  view  of  separate  types  of  carrier-.*'  and  "ma  jor 
industry  developments,  practices  and  problems,  new  technology  - 

industry  competitive   trends."   The   firm   also   urged    . 
efforts  to  "provide  both  analytical  support  to  case  proceedings  and 
broader  economic  analysis."196  The  recommendation  to  ■  ■:■•  ate  an  I 
of  Transportation  Policy  and  Analysis  was  not   adopted. 

(b)  Fit&water  and  Smith  Reports. — Difficulties  arising  from  the 
Commission's  failure  to  plan  reflected  further  in  its  enforcement  pro- 
gram. The  two  recent  Commission  surveys  cited  above  reported  that 
there  was  no  mechanism  for  bringing  the  Bureaus  of  Operations, 
Enforcement.  Accounts,  and  Economics  together  to  plan  effective 
prospective  enforcement  based  on  reliable  data. 

The  Fitzwater  report  state.-:  "Field  officers  operate  in  a  vacuum, 
often  pursuing  obsolete  policy  directives  and.  in  some  instances,  de- 
veloping their  own."11'7  The  Commission  does  not  issue  policy  direc- 


L8tman  did  not.  however,  believe  that  the  Commission  was  capable  of  carrying 
out  this  type  of  planning.  He  observed  that  the  Commission  spent  too  much  time  on  the 
isolation  of  individual  cases  and  relatively  little  time  if  any  discussing  or  creatine:  future 
policy.  Eastman  wrote  :  '"Anyone  who  has  served  on  the  Commission  know?  that  it  is 
not  well  adapted  to  Bueh  work.  Its  functions  ;ire  performed  under  quasi-judicial  pro* 
Irs  attention  is  occupied  with  specific  causes  which  must  be  decided.  It  has  little  time 
for  thought  and  research  on  broad  lines." 

tman  asserted  that  the  only  way  to  ensure  that  planning  was  carried  out  wo 
to   take   it  away  from   the  Commission  and  place  it  in   the  hands   of  an  agi 
tied  to  but  not  controlled  by  the  commission.  Professor  Robert  Cnshman's  work  supported 
n's  conclusions.   Cushman  explained  in  his  comnrehen-^e  study  of  the  Commis- 
sion in  1041  that  the  Interstate  Commerce  Commission's  Inability  to  plan  wi  - 
to   the   problems    of    the   Commission   structure   than    any   other   single   factor.    Cushman 
observed  that  the  failure  of  nsroncies  like  the  ICC  to  plan  can  be  traced  to:   (1)   lack  of 

id   the  great  burden  of,  'lay-today  work:    (2)    inadequate  research  Btaffs ; 
incaoacity   of   commissioners   to   plan   activities.    Commissions    "a™  not   usually   made  np 
of   the   kind   of   men   from   whom  broad   policy   planning  could   reasonably   be 

e  fact  that  planning  often  calls  for  coordination  of  interests  lyinu  in  the  areas  of 
several  regulatory  agencies;  (5)   the  fact  that  commissions  are  con:  man  beimrsi 

wirh  Impulses,  Interests,  and  foibles,  who  have  a  substantial  stake  in  the  Bta1 
who  feci  that  wise  planning  should  avoid  radical  changes  "One  would  hardly  expect  the 
tate  Commerce  Commission,  even   if  it  wc-e  a   more  useful   planning  agency   than 
It  is.   to  pi-rn   a   broad   transportation   poller  which   did   not  have  tbe  continun:  f  tl     I 

commission    embedded    in  dons.    Bernstein,    supra    n"*'1    20,    ar    177 

• 
remarks  about  the  Commission's  inability  to  plan. 

»os,     Mien    &    Hamilton.    Organization    and    Pi 
Commerce   Commission.    19. 
i™  Iff.    at   20. 
""Hearings,  nupra  note  73,  at  115. 
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tives  on  a  regular  basis  to  the  field  staffs  because  these  issues  are  not 
regularly  discussed  by  the  Commissioners.  Moreover,  the  Fitzwater 
report  states  that  the  Commission's  enforcement  program  is  "reaction 
rather  than  action  oriented,"  and  as  a  result  enforcement  "activities 
have  little  lasting  impact."  198 

As  so  little  communication  on  policy  has  passed  between  Washing- 
ton and  the  field  staffs,  it  is  difficult  for  Washington  to  understand 
clearly  how  the  effects  of  its  regulation  may  suggest  corrective  legisla- 
tion. The  Fitzwater  report  indicates  that  important  data  to  base  policy 
on  are  not  now  available  nor  has  the  Commission  directed  that  they 
be  made  available.199 

The  Smith  report's  authors  also  criticized  the  Commission  for  not 
pi  mining  its  enforcement  policy.  In  redeveloping  its  "national  com- 
pliance policy  based  upon  its  national  transportation  mission,"  the 
Commission,  they  said,  should  evaluate  the  impact  of  regulation. 
They  recommended  that  the  Commission  establish  a  mechanism : 

To  ascertain  the  socioeconomic  impact  of  surface  carriers  both  subject  to  and 
outside  the  scope  of  its  jurisdiction  so  that  program  objectives  and  implemen- 
tation will  rest  upon  the  most  recent,  salient  aspects  of  public  interest  and 
need.200 

(c)  Blue  ribbon  panel. — In  the  spring  of  1975,  recognizing  the  need 
to  increase  the  Commission's  economic  research  capabilities,  the  Com- 
mission's Blue  Eibbon  Panel  on  Regulatory  Reform  suggested  that: 

*  *  *  greater  economic  analysis  into  the  decisionmaking  process  be  induced,  pref- 
erably through  increased  reliance  on  the  Bureau  of  Economics  or,  alternatively, 
by  placing  economists  directly  on  decision  makers'  staffs  *  *  *  W1 

Although  the  panel  does  not  specifically  mention  the  policy  planning 
implications  of  this  move,  its  emphasis  on  economic  analysis  is  a  neces- 
sary step  toward  improving  the  Commission's  base  for  policy 
planning. 

4.  Steps  by  the  Commission. — In  the  last  few  years  the  Commission 
has  taken  a  number  of  steps  to  increase  its  planning  and  policy 
capabilities. 

The  Penn  Central  bankruptcy  in  June  1970  caught  everyone  off 
guard,  including  the  Interstate  Commerce  Commission.  The  economic 
consequences  of  the  collapse  are  still  to  be  fully  realized.  The  cost  to 
the  Nation  to  restore  much  of  the  service  discontinued  as  a  result  of 
the  rail  system's  collapse  is  running  into  the  billions  of  dollars.  If  the 
Commission  had  in  place  some  type  of  planning  and  prevention  mech- 
anism, the  effects  of  the  bankruptcy  could  at  least  have  been 
moderated. 

Following  the  Penn  Central  debacle,  the  Commission  took  steps  to 
prevent  being  caught  unaware  again.  In  1972,  it  created  what  it  calls 
the  Early  Warning  System  which  "has  developed  criteria  and  meth- 
ods which  give  the  Commission  the  capability  of  pinpointing  railroad 
danger  spots  well  before  the  occurrence  of  financial  disaster." 202 
Recently  this  capability  was  extended  to  the  largest  motor  carriers. 

™ld.  at  101. 
"»J<J.  at  113. 

200  Td.   at   268. 

201  Blue  Ribbon  Panel  Recommendation  No.  49. 

802  Interstate  Commerce  •Commission  Budget  Estimates  for  Fiscal  Tear  1975,  prepared 
for  the  Office  of  Management  and  Budget,  September  1973. 
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The  Commission  has  refined  this  system  to  a  poini  where  it  is  regarded 
as  accurate  and  reliable. 

The  Commission  has  also  developed  b  Carrier  Outlook  Review 
(COR)  which  projects  on  a  quarterly  basis  the  economic  climate  na- 
t  Lonwide  and  assesses  its  impact  on  t  be  carriers, 

As  a  result  oi"  the  Blue  Ribbon  Panel's  findings,  the  Commi  sion 
decided  to  strengthen  the  Bureau  of  Economics.  On  September  24, 
L975,  a  "major  reorganization"  of  the  Bureau  of  Economics  was  an- 
nounced by  the  Commission.  The  Commission  now  employs  some  39 
professionals  in  this  Bureau  whereas  in  1969  it  employed  only  6. 

What  tin*  Commission  does  not  have,  however,  is  an  office  charged 
with  translating  the  information  gathered  by  these  mechanisms  and 
branches  into  ( Jommission  policy.  The  ( Jommission  also  does  not  t  rsns- 
mit  this  potentially  vital  information  to  Congressional  committees  re- 
sponsible for  drafting  major-  Legislation  for  the  monitored  operations. 

Finally,  in  order  to  insure  that  the  Commission  will  engage  in 
policy  planning,  recognizing  that  it  has  failed  to  do  so  in  the  past,  the 
Congress  in  the  1976  Kail  Act.  directed  the  Commission's  now  perma- 
nent Rail  Services  Planning  Oilice  to  : 

Assist  the  Commission  in  developing,  with  respect  to  economic  regulation  of 

transportation,  policies  which  are  likely  to  result  in  a  more  competitive,  energy- 
efficient,  and  coordinated  transportation  system  which  utilizes  each  mode  of 
transportation  to  its  maximum  advantage  to  meet  the  transportation  service 
needs  of  the  nation.803 

Conduct  an  ongoing  analysis  of  the  national  rail  transportation  needs  evaluate 
the  policies;  and  programs  of  the  Commission  on  the  hasis  of  such  analysis,  and 
advise  the  Commission  of  such  evaluation.20* 

In  order  to  carry  out  this  statutory  directive,  the  Commission  lias 
created  the  position  of  Planning  Coordinator  to  coordinate  Commis- 
sion and  RSPO  activities  to  comply  with  the  Act.  The  ICC  has  also 
established  a  section  of  Transportation  Policy  Planning  within 
RSPO, 

!   •  sum  up.  over  the  past  few  years  the  Commission  has: 

Created  an  Early  Warning  System  to  monitor  carriers  in  financial 
difficulty; 

stituted  a  Carrier  Operations  Reporting  System  to  monitor  the 
economic  health  and  welfare  of  the  different  modes  and  to  forecast 
3ible  trends; 

Increased  the  resources  of  its  Bureau  of  Economics; 

Created  pursuant  to  the  Rail  Revitalization  and  Regulatory  Re- 
form Act  of  1976  an  Office  of  Transportation  Policy  Planning:  and 

Established  the  position  of  Planning  Coordinator  to  coordinate 
planning  activities  between  the  staff  and  the  Commission. 

5.  \<  >  d  to  reactivate  the  Commission 's  Planning  and  Policy  Com- 
■  .—The  Commissioners  themselves  have  done  little  to  develop 
policy  actively,  coordinate  planning,  or  allot  their  time  personally  to 
careful  policy  and  planning  issues. 

Major  obstacles  to  such  action  are  evident  in  the  experience  of  the 
Commission's  Policy  and  Planning  Committee. 

One  of  the  Commission's  three  standing  committees,  the  Planning 
and  Policy  Committee  was  established  in  December  19G4  and  charged 

"  45  D.S.C.  74.  Sec.  205(d)  (2)  as  amended,  February  5,  1076. 
**  45  T.S.C.  75,  Sec.  205(d)  (4)  as  amended,  February  5,  1076. 
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with  the  responsibility  of  coordinating  all  Commission  policy  and 
planning  activities.  The  Commission  minutes  on  the  establishment  of 
the  Committee  state  : 

The  Committee,  on  its  own  motion  or  upon  reference  from  the  Commission  or 
any  division  thereof,  shall  process  basic  policy  and  planning  problems  to  a  level 
where  they  will  be  ready  for  analysis,  discussion,  and  action  by  the  Commission. 

The  Committee  shall  report  to  the  Commission  through  the  Chairman  of  the 
Commission.203 

The  Committee  is  composed  of  three  members  appointed  by  the 
Chairman.  Committee  members  serve  a  1-year  term.  Although  three 
members  of  the  Commission  have  always  been  appointed  annually  to 
the  Committee,  the  Committee  has  persistently  failed  to  meet  even 
once  a  year. 

Since  1970,  the  Committee  has  never  met.  Moreover,  when  the  Com- 
mittee did  meet  prior  to  1970,  the  Committee  never  undertook  any 
policy  or  planning  activities.  Although  the  enactment  of  the  Rail  Act 
gave  the  Commission  the  green  light  to  set  up  a  staff  level  planning 
mechanism,  the  Committee  still  has  not  met. 

Commission  statements  on  the  establishment  of  the  section  of  trans- 
portation policy  and  the  position  of  Planning  Coordinator  clearly 
contemplate  a  major  role  for  the  Committee.  The  Commission's  func- 
tional statement  describes  the  Rail  Services  Planning  Office  as  the 
office  which  "performs  all  staff-level  planning"  for  the  Commission 
and  states  that  the  Office  "maintains  close  cooperation  with  and  re- 
ports to,  among  others,  the  Commission's  Policy  and  Planning  Com- 
mittee." The  functional  statement  declares: 

The  Planning  Coordinator  shall  report  directly  to  the  Chairman  of  the  Com- 
mission and  on  a  monthly  or  other  basis  as  requested  by  the  Commission's  Policy 
and  Planning  Committee  *  *  *  He  shall  act  as  liaison  between  the  Office  of  the 
Chairman  and  the  Policy  and  Planning  Committee,  on  the  one  hand  and  the  Rail 
Services  Planning  Office,  on  the  other.  *  *  * 

*  *  *  shall  evaluate,  upon  request  of  the  Chairman,  the  Commission,  or  the 
Policy  and  Planning  Committee  *  *  *.  He  shall  coordinate  and  monitor  special 
projects  as  directed  by  the  Chairman,  the  Commission  or  the  Policy  and  Plan- 
ning Committee.208 

The  record  of  the  Policy  and  Planning  Committee  raises  serious 
doubts  about  the  future  effectiveness  of  this  process.  What  is  not  clear 
is  the  priority,  if  any,  to  be  given  to  policy  and  planning  activity.  Will 
the  caseload  assigned  to  members  of  this  Committee  be  reduced?  Will 
the  Committee  meet  on  a  regular  basis  (once  a  month  or  once  a  year)  ? 
Will  the  Commission  ask  for  the  Committee's  recommendations  on 
major  regulatory  decisions?  Will  the  Committee  report  to  the  Com- 
mission on  a  regular  basis  presenting  policy  and  planning  proposals 
for  the  Comi  lission's  review?  How  carefully  will  the  Committee  over- 
do the  Rail  Services  Planning  Office  and  the  Planning  Coordinator's 
activities? 

6.  First  task  for  the  committee :  setting  basic  priorities. — At  pres- 
ent, when  making  a  decision  on  a  case  before  him,  a  Commissioner  may 
cite  whichever  national  goals  he  wishes  to  emphasize  in  order  to  fit 
the  case  at  hand!  As  a  result,  policy  is  created  to  justify  Commission 

""r'  Interstate  Commerce  Commission  Minutes  establishing  the  Toliey  and  Thinning  Com- 
mittee. Deember  1.  1964. 

2oe  Functional  Statement  for  the  Planning  Coordinator,  107G. 
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action,  no!  to  serve  as  its  basis  and  the  Commission's  decisions  (end 
to  be  inconsistent. 

To  avoi-1  contradictory  decisions,  the  Commission  must  establish 
tern  of  clear  priorities  for  a  broad  plan  for  surface  trans  portation 
regulation,  enumerating  the  goals  and  objectives  of  regulation  and 
ninLr  the  weights  each  goal  and  objective  should  receive  in  Com- 
mission decisions.  The  Commission  cannot  properly  regulate  surface 
transportation  until  it  has  carefully  structured  a  plan  along  these 
.This  is  a  task  for  the  now  moribund  Policy  and  Planning  Com- 
mittee, appropriately  stall 

Not  only  does  the  present  "pick  and  ch<  stem  of  policy  selec- 

tion confuse  the  regulatee,  it  also  make-  it  impossible  for  the  ( Jonf 
to  measure  the  effectiveness  of  Commission  enorts  objectively. 

The  "quality  of  administration  and  organization"  of  the  Interstate 
Commerce  Commission  "can  be  evaluated  by  an  analysis  of  the  amount 
and  kind  of  planning  in  which  it  engages."  The  Subcommittee  agrees 
with  Bernstein's  statement  that: 

Planning  is  directly  related  to  the  basic  approach  which  the  Commission  uses 
In  its  regulatory  work.  It  underlies  its  policymaking  activities,  relationships  of 
commissioners  to  staff  and  of  the  Commission  to  other  agencies,  and  the  empha- 
sis the  Commission  places  on  formal  adjudication  as  distinguished  from  other 
Of  activities.207 

Use  of  planning  further  ''implies  that  the  agency  assumes  some  initia- 
tive in  organizing  its  work  and  takes  some  responsibility  for  achieving 
certain  goals/' 208 

The  Commission  should  develop  a  national  surface  transportation 
plan  in  close  cooperation  with  the  Executive  Branch,  the  Congress, 
and  interested  members  of  the  public.  The  plan  should  clearly  identify 
the  goals  and  objectives  of  surface  transportation  regulation  based 
upon  the  most  advanced  socioeconomic  research  available.  The  Na- 
tional Transportation  Study  Commission  should  cooperate  with  the 
Commission  in  developing  a  plan  which  will  reflect  the  National 
Transportation  Policy  including  other  water  and  air  transportation 
goals,  and  other  Congressionally  mandated  goals  such  as  balanced 
growth,  energy  efficiency,  and  positive  ecological  impact. 

To  insure  that  the  National  Surface  Transportation  Plan  is  reflected 
in  all  Commission  proceedings,  a  Policy  Coordination  Statement 
should  be  completed  and  included  in  the  record  of  all  proceedings: 
The  statement  should  reflect  how  the  Commission's  decision  complies 
with  the  objectives  and  goals  of  the  Surface  Transportation  Plan.  The 
Policy  Coordination  Statement  should  be  prepared  by  the  Commis- 
sion's planning  staff  for  the  public  record.  The  Commission  should 
work  with  the  Congress  and  the  Executive  as  well  as  the  National 
Transportation  Study  Commission  and  the  public  in  developing  the 
guidelines  for  the  preparation  of  the  statements. 

:.  '  '  Hon. — Although  its  capacity  to  carry  out  planning  has 
been  greatly  enhanced  in  the  last  few  years,  a  well  d<  fined  plan  for 
surface  transportation  regulation  or  even  a  system  of  basic  priorities 
has  not  been  forthcoming  from  the  ICC. 


■°*  Bernstein,  supra  note  20,  at  170. 
*»J(J. 
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The  Subcommittee  concludes  that  Commission  development  of  a 
Surface  Transportation  Plan  is  essential.  Moreover,  all  major  Com- 
mission decisions  must  bo  based  on  examination  of  a  Policy  Coordina- 
tion Statement.  This  Policy  Coordination  statement  should  be  pre- 
pared for  each  case  to  assure  that  the  Commission's  decisions  closely 
follow  the  Commission's  Surface  Transportation  Plan. 

D.    COORDINATION    WITH    OTHER    GOVERNMENTAL    GROUPS 

In  recent  years,  the  Commission  has  faced  obstacles  as  it  sought  sup- 
port for  its  regulatory  programs  and  regulatory  improvements  from 
the  Department  of  Transportation,  the  Office  of  Management  and 
Budget  and  the  Congress. 

1.  Relations  with  the  Department  of  Transportation  (DOT). — 
When  two  or  more  agencies  of  government  have  jurisdiction  in  the 
same  field,  their  competition  and  rivalry  may  stimulate  progress. 
However,  rivalry  can  lead  to  obstruction  which  can  be  dissolved  only 
through  leadership  by  the  President  and  the  Congress.  The  failure  of 
the  Department  of  Transportation  and  the  Interstate  Commerce  Com- 
mission to  come  to  terms  on  safety  programs  for  motor  carriers  has 
impeded  their  common  efforts  to  protect  the  public  from  highway 
hazards. 

Under  the  Interstate  Commerce  Act,  all  motor  carriers  are  required 
to  prove  that  they  are  fit,  willing,  and  able  properly  to  perform  the 
service  proposed  and  that  they  are  in  compliance  with  the  Commis- 
sion's rules  and  regulations  before  their  applications  for  either  tempo- 
rary or  permanent  authority  or  extensions  of  authority  will  be  granted. 
The  Commission  is  responsible  for  judging  the  fitness  of  the  applicant. 
In  this  determination  of  fitness,  it  must  consider  the  carrier's  safety 
record. 

DOT.  under  the  Transportation  Act  of  1967.  is  responsible  for  main- 
taining and  reviewing  the  safety  record  of  all  licensed  carriers.  This 
information,  once  compiled,  must  be  transmitted  to  the  Commission 
for  inclusion  in  fitness  proceedings. 

Since  1967,  when  Congress  transferred  carrier  safety  responsibili- 
ties to  the  Department  of  Transportation,  many  motor  carrier  fitness 
applications  209  have  been  processed  without  opportunity  to  review 
critical  safety  fitness  information.  ICC  and  DOT  share  the  respon- 
sibility for  examining  the  safety  record  of  the  applicants.  Although 
DOT  may  intervene  in  the  Commission's  fitness  decisions  if  the  ap- 
plicant in  question  has  a  poor  safety  record,  it  has  done  so,  until  re- 
cently, only  occasionally.  DOT  has  not  supplied  the  Commission  with 
safety  information  in  its  possession  which  clearly  challenged  the 
carrier's  fitness.  The  Commission,  on  its  part,  has  not  extended  itself 
to  secure  this  safety  information. 

Congress  has  imposed  an  obligation  on  the  Secretary  of  Transpor- 
tation to  assist  the  Commission  in  exercising  concurrent  responsibility 
for  promoting  motor  carrier  safety.  The  Transportation  Act  of  1967 
directs  DOT : 

CA)  to  furnish  upon  request  of  the  Commission  a  complete  report  of  the  safety 
compliance  of  any  carrier, 


=™4D  U.S.C.  §  1053(e)(4). 
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(H)  to  have  made  such  additional  inspections  or  safety  COmpttft&efe  surveys 
which  the  Commission  dri'ins  ii(vc<s:iry  or  desirable  fN  09*06?  to  ptVOeti  M  upjili- 
OOtion  or  to  determine  the  fitness  of  a  carrier,  and 

(CI    if  the  Commission  so  rc<iucsts,  to  intervene  and  present  evidence  in  any 

■  dintjs  in  irhieh  a  d<  termination  of  fitness  is  required  [emphasis  a<ld«-<l  ] .a:0 

Observance  <>f  these  provisions  by  I )OT  has  not  been  scrupulous.  Al- 
though DOT  must  Intervene  in  reviews  of  applications  for  permanent 
authority  for  carriers  with  a  poor  safety  record,  it  has  done  bo  only  12 
times  in  the  pasl  '.*  years.  Oi  the  l-  intervention-,  8  occurred  before 
May  1&74.  From  that  time  until  January  L976,  DOT  intervened 4  more 
times.  In  view  of  the  number  of  applications  hied,  these  Interventions 
arc  insignificant.  The  Commission  receives  about  ('.jum  applicai  ions  for 
permanent  authority  every  year  ami  approves  85  percent.  For  tem- 
porary authority,  applications  come  to  about  4,000  a  year,  with  7.">  per- 
cent approved. 

DOT  is  only  obligated  to  notify  the  ICC  that  an  applicant  for 
temporary  authority  lias  a  poor  safety  record,  and  has  done  so  on 
numerous  occasions,  although  in  the  pasl  year  its  rate  of  intervention 
in  temporary  applications  lias  declined.'-"1 

The  Commission  has  not  sought  such  information  from  DOT  aggres- 
sively. It  has  failed  to  inform  DOT  of  its  need  for  safety  informa- 
tion in  conjunction  with  permanent  authority  applications  except 
through  its  regular  publication  of  notices  of  applications  in  the 
Federal  Register.  Consequently,  the  safety  records  of  most  applicants 
have  not  been  properly  screened  by  the  ICC  since.  1007.  a  dereliction  of 
responsibility.  The  weakness  of  communication  between  TC(  J  and  DOT 
has  led  to  confusion  about  their  respective  responsibilities  and  has 
resulted  in  a  failure  to  review  properly  important  applications. 

The  Commission  has  been  aware  of  these  flaws  for  many  years.  Re- 
cently the  Commission  was  criticized  by  its  own  Blue  Ribbon  Panel  on 
Regulatory  Reform  for  failing  to  assess  fitness  carefully.  The  Panel's 
Report  stated: 

In  carrying  out  its  responsibilities  under  Part  II  of  the  Act,  the  Commission 
must  assess  the  overall  fitness  of  Applicants  before  permanent  motor  carrier 
authority  can  be  awarded.2" 

Accident  statistics  show  clearly  that  trucks  are  a  major  contributor 
to  highway  fatalities.  Many  truck  crashes  are  attributed  to  errors 
of  drivers  pressed  to  meet  schedules  or  carry  loads  in  excess  of  safety 
limits  set  by  DOT.213  DOT,  however,  does  not  have  the  power  effec- 
tively to  penalize  violations  of  safety  regulations ;  the  ICC  can  do  so  by 
ruling  a  lack  of  fitness. 

Expert  opinion  holds  that  the  ICC's  power  to  withhold  or  suspend 
operating  authority  for  safety  violations  is  ''the  most  potent  enforce- 
ment tool.*' 214  Both  agencies  have  recently  increased  the  flow  of  safety 
information  and  the  incidence  of  intervention  by  DOT  to  stop  carriers 
with  poor  safety  records  from  extending  their  authority.  A  stronger 
effort  by  both  the  Commission  and  the  Department  of  Transportation 

210   fa 

Cl  Infprvlew  by  Suhcommittpp  Staff  with  Edward  J.  Schick.  Associate  Director,  Office  of 
Proceedings.  Interstate  Commerce  Commission,  August  10.  1  * ♦  7 ' *> . 

na  Blue  Ribbon  Panel  on  Regulatory  Reform  Report,  Insterstate  Commerce  Commission, 
Recommendation   Number  Fifty. 

\  comparison  of  IOC  niifpncrp  statistics  for  ClBtSS  T  and  TT  carriers  of  property,  and 
statistics  for  total  fatalities  per  100  million  miles  traveled,  compiled  by  the  National  Safety 
Council,  for  calendar  year  1072,  show  that  truck  fatalities  are  twice  as  hierh  as  the 
national  average  and  almost  four  times  as  high  as  the  national  average  for  fatalities  per 
100  million  miles  traveled  on  limited  access  "super"  highways. 

»*  /j. 
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is  essential  nonetheless  to  reduce  highway  risks.  Formal  arrangements 
for  coordination  between  DOT  and  ICC  for  this  purpose  should  pro- 
ceed in  a  spirit  of  full  and  continuing  cooperation. 

2.  Relations  with  the  Office  of  Management  and  Budget. — The  Com- 
mission has  been  unable  to  win  approval  from  the  Office  of  Manage- 
ment and  Budget  for  its  planned  use  of  funds  and  besides  cutting  the 
Commission  requests  for  funds  over  the  past  4  years  by  some  $4-6 
million,  roughly  10  percent  of  the  total  budget,  in  fiscal  years  1971  and 
1972  "OMB  prohibited  the  Commission  from  filling  140  additional 
positions  authorized  by  the  Congress."  215 

Support  from  OMB  for  funding  public  participation  through  the 
development  of  an  internal  Office  of  Public  Counsel  has  been  denied.216 
The  Commission  asserts  that  other  progressive  ideas,  such  as  the  Office 
of  Public  Counsel,  have  been  shelved  because  OMB  refused  to  support 
them. 

While  supporting  in  concept  Commission  action  to  establish  an  in- 
ternal Office  of  Public  Counsel,  OMB  refused  to  supply  the  Commis- 
sion with  the  manpower  and  funds  necessary  to  sustain  such  an  office. 
When  the  Commission  requested  30  positions  and  $1.6  million  to  begin 
operation  of  the  Office,  OMB  would  not  approve  either  item.217  The 
Office  of  Management  and  Budget  agreed  to  let  the  ICC  transfer  15 
of  its  enforcement  positions  to  the  Office  only  after  the  Commission 
appealed  OMB's  initial  referral  to  approve  new  appointments.  Trans- 
ferring the  positions  would  have  resulted  in  a  net  loss  of  15  positions 
from  an  already  overburdened  Commission  program  rather  than  the 
net  gain  needed  to  establish  the  office.  As  the  ICC  did  not  believe  it 
could  shift  staff  to  the  Office  without  serious  damage  to  its  enforce- 
ment program,  the  Office  could  not  be  opened. 

V.  Conclusions  and  Recommendations 

The  Subcommittee  concludes  that  the  Interstate  Commerce  Com- 
mission has  demonstrated  major  deficiencies  in  its  regulation  of  sur- 
face transportation.  The  Commission's  own  panels  have  found  that  its 
compliance  effort  concentrates  on  enforcement  actions  of  dubious  value 
and  neglects  major  violations.  This  policy  appears  to  be  based  on  the 
Commission's  unwillingness  or  inability  to  set  and  communicate  priori- 
ties for  its  staff.  Furthermore,  the  Commission's  failure  to  act  swiftly 
on  the  findings  and  recommendations  in  these  reports  demonstrates  a 
state  of  the  institutional  inertia. 

The  Commission  continues  to  support  burdensome  entry  regu- 
lations which  stifle  competition  and  increase  the  cost  of  trans- 
portation services.  The  Commission  has  not  utilized  its  resources 
or  taken  steps  sufficient  to  determine,  through  empirical  studies, 
whether  new  forms  of  regulation  or  less  regulation  are  necessary.  The 
11  Commissioners  have  been  in  the  past  and  continue  to  be  unable  to 
reach  agreement  on  the  most  conservative  plans  designed  to  gather 
the  relevant  data  necessary  to  determine  whether  and  to  what  extent 
its  regulation  is  costly  or  unnecessary.  While  the  Commission  has  made 

218  Hearings,  supra  note  73,  at  22. 

210  Letter   from    Daniel    O'Neal.    Vice   Chairman,    Interstate   Commerce   Commission,    to 
Charles  E.  Hill,  Dec.  31,  1975. 
»7  Id.  at  3. 
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some  procedural  improvements  oi  Late  and  the  Office  of  Rail  Public 

Counsel  is  a  major  asset,  generally  change  has  been  slow  in  coming. 
Many  of  the  recommendations  below  can  Be  implemented  by  i  he  ( Jom- 
mission  through  administrative  action.  We  urge  the  Commission  to 

act  swiftly  on  these  re.onnnenda  t  ions. 

The  Subcommittee  recommends  the  following: 

(1)  The  Commission  should  review  its  major  regulatory  goals  and 
the  policies  necessary  to  achieve  those  goals.  In  the  course  of  this 
review,  the  Commission  should  seek  to  eliminate,  to  the  maximum 

extent  possible  under  present  law,  all  forms  of  promot  iona]  regulal  ion 
and  entry  barriers.  With  respect  to  the  related  matter  of  rate  regula- 
tion, the  Congress  has  recently  taken  a  significant  step.  The  Railroad 

Revitalization  Act  of  1976  includes  provision  for  flexible  rail  rates 
within  prescribed  limits. 

The  Subcommittee  believes  that  elimination  of  unnecessary  regula- 
tion will  allow  free  market  forces  to  operate  more  effectively  and 
efficiently  than  is  now  possible.  It  will  also  permit  the  Commission  to 
devote  a  larger  proportion  of  its  resources  to  the  goal  of  achieving 
economic  efficiency  within  each  mode  of  transportation  as  well  as  gains 
in  safety,  environmental  impact,  and  energy  conservation.  In  light  of 
the  highly  competitive  potential  of  the  trucking  industry,  the  appro- 
priate committees  of  the  Congress  should  give  consideration  to  legis- 
lation comparable  to  provisions  in  the  Rail  Act  of  197G,  which  would 
allow  flexible  rates  in  this  industry. 

(2)  Clear  policy  guidelines  must  be  issued  to  all  agency  compliance 
stalf,  particularly  to  staff  in  the  field,  prescribing  in  detail  the  Com- 
mission's regulatory  and  enforcement  priorities. 

(3)  All  segments  of  the  Commission's  enforcement  program  should 
be  organized  under  a  single  enforcement  Bureau  under  the  general 
direction  of  a  Commissioner  and  Bureau  director. 

(4)  The  Office  of  Rail  Public  Counsel  should  be  supported  whole- 
heartedly by  the  Commission:  the  public  counsel  technique  should  be 
extended  to  other  modes  of  surface  transportation  in  order  to  increase 
user  participation  in  the  regulatory  process. 

(5)  The  Commission  should  develop  a  National  Surface  Transporta- 
tion Plan  which  clearly  establishes  a  system  of  priorities  and  a  sched- 
ule for  regulation,  specifying  goals  and  objectives  and  assigning  the 
weights  i  d  and  objective  should  receive  in  the  Commission's 

dons.  The  Commission  should   also  require  staff  to  compose  a 
Policy  Coordination  Statement   for  all  major  cases,  to  indical 
formance  of  the  Commission's  decisions  with  the  Surface  Transporta- 
tion Plan. 

The  Subcommittee  has  considered  also  the  fundamental  question 
of  whether  the  Commission  should  continue  in  its  present  form,  [ts 
coexistence  with  other  departments  and  agencies  concerned  with  dif- 
ferent aspects  of  the  transportation  industry,  notably  the  Department 
of  Transportation  and  the  Civil  Aeronautics  Board,  decidedly  com- 
plicates the  task  of  forming  a  coherent,  unified  approach  to  th 
velopment  of  a  national  transportation  policy.  In  addition  to  tl  • 
fects  of  fragmentation  of  authority  on  the' planning  function,  the 
Subcommittee  believes  that  the  Commission  may  have  become  inca- 
pable of  reaching  agreement  on  policy  with  the  timeline—  demanded 
by  external  events. 
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The  Subcommittee,  therefore,  recommends  that  Congress  and  the 
National  Transportation  Study  Commission,  established  by  Public 
Law  94^280,  consider  what  might  be  the  most  effective  unit  or  units 
within  the  Federal  government  to  administer  matters  pertaining  to 
transportation  and  national  transportation  policy.  The  Congress  and 
the  Study  Commission  should  specifically  address  the  following 
questions : 

(1)  Should  the  ICC  as  it  is  presently  organized  be  abolished? 

(2)  Should  there  be  one  or  several  agencies  charged  with  the  trans- 
portation responsibilities  imposed  by  Federal  law  ? 

(3)  If  one,  should  the  agency  be  under  the  direction  of  a  single  ad- 
ministrator, or  commission  ? 

(4)  If  the  Federal  mandate  with  respect  to  transportation  should 
not  be  assembled  in  a  single  agency,  how  should  the  responsibilities 
and  functions  be  divided?  However  that  may  be  resolved,  the  regula- 
tory as  distinguished  from  promotional  aspects  of  the  Federal  respon- 
sibility should  be,  we  believe,  located  in  an  independent  regulatory 
-agency.  The  planning  and  policy  making  functions  could  be  placed, 
perhaps  together  with  similar  functions  with  respect  to  other  modes 
of  transportation,  in  either  an  independent  or  an  executive  branch 
agency. 

Answers  to  these  questions  should  be  arrived  at  as  soon  as  possible. 
Congressional  action  should  follow  completion  of  this  review. 

Changes  in  the  regulation  of  surface  transportation  require 
intense  study  of  economic  issues  as  well  as  issues  within  the  purview 
of  the  political  scientist.  They  require  examination  also  of  all  facets 
of  the  industry,  not  merely  those  presently  within  the  jurisdiction  of 
the  Interstate  Commerce  Commission.  For  these  reasons,  although  the 
Subcommittee  believes  the  status  quo  is  unacceptable,  we  do  not  now 
propose  final  answers  to  the  organizational  questions. 
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CHAPTER  10 
Federal  Poweb  Commission 
/.  Swnonary 

The  Federal  Power  Commission  (FPC)  regulates  hydroelectric 
projects  on  navigable  waters  and  the  transportation  and  sale  for  resale 
in  interestate  commerce  of  natural  gas  and  electricity. 

The  Subcommittee  regretfully  finds  that  the  FPC,  in  recent  years, 
has  demonstrated  a  conscious  disregard  of  its  statutory  duties,  extend- 
ing in  varying  degrees  to  all  facets  of  its  regulatory  responsibilities. 
We  believe  the  case  studies  discussed  in  this  report  graphically  illus- 
trate the  agency's  neglect  of  its  Congressional  mandate  to  protect  con- 
sumers from  price  and  supply  exploitation  by  the  companies  it 
regulates. 

The  failure  has  been  most  prevalent  with  respect  to  producers  of 
natural  gas.  Our  numerous  investigations  of  natural  gas  producers, 
over  the  past  L8  months,  lead  inescapably  to  the  conclusion  that  in- 
stead of  enforcing  the  obligation  of  producers  to  deliver  certificated 
volumes,  as  required  by  the  Natural  Gas  Act.  the  WC  has  dedicated 
its  energies  to  urging  that  the  Congress  deregulate  the  price  of  natural 
gas.  The  ideological  commitment  of  a  majority  of  the  Commissioners 
to  dismantling  the  price  control  provision-  of  the  Act  has  gravely  im- 
paired the  Commission's  ability  to  administer  the  Act  in  the  public 
interest. 

The  Commission's  recent  decisions  setting  the  price  for  natural 
gas  sold  in  interstate  commerce  demonstrate  a  comparable  disregard 
for  the  requirements  of  the  law.  The  Natural  Gas  Act  requires  that 
prices  be  fixed  at  levels  that  are  "just  and  reasonable."  The  Act  has 
been  interpreted  by  the  current  and  previous  Commissions  to  require 
rates  based  on  producers  costs  plus  a  fair  rate  of  return.  While  deci- 
sions permit  other  factors  to  be  "considered,"  rates  must  be  based 
primarily  (m  costs  and  the  17.7%  return  on  equity  currently  au- 
thorized. The  Commission's  responsibility  was  emphasized  by  the 
Supreme  Court:  ".  .  .  to  protect  consumers  against  exploitation  at  the 
hands  of  natural  gas  companies."  FPC  v.  Hove  Natural  Gas  Co.,  320 
U.S.  591.  610  (1044).  In  its  July  1076  decision  increasing  the  price 
of  "new"  natural  <ras  184%  from  50tf  vov  Mcf  to  $1.42  per  Mcf,  the 
Commission  totally  abdicated  its  responsibility.  More  significant  is 
the  fact  that  major  sections  of  the  Commission's  opinion  purportedly 
furnishing  support  for  its  decision  are  without  any  factual  basis.  The 
opinion  appears  fo  be  intended  to  circumvent  the  law.  not  uphold  it. 

Our  third  study  discusses  the  Commission's  use  of  American  Gas 
Acsociation  (AGA)  reserve  data  to  demonstrate  t^Mit  the  VPC  lacks 
reliable  information  for  regulation.  "We  conclude  that  Commission 
decisions  are  often  based  on  unreliable  evidence  supplied  by  the  com- 
panies it  regulates. 

(370) 
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The  fourth  study  documents  the  lack  of  representation  of  consumer 
interests  before  the  FPC.  While  the  Commission's  rules  and  regula- 
tions provide  ample  opportunity  for  consumer  participation,  few  who 
speak  for  consumer  interests  possess  the  means  to  utilize  this  op- 
portunity. The  FPC  staff  cannot  represent  the  consumer  interest  well 
because  it  does  not  have  appeal  rights  and  because  it  is  otherwise 
over-burdened. 

Our  fifth  study  draws  heavily  on  the  Subcommittee's  field  hear- 
ings on  FPC  electric  utility  rate  regulation  to  show  that  the  Commis- 
sion's procedures  work  to  the  detriment  of  consumers  and,  at  times,  to 
the  detriment  of  regulated  utilities.  Regulatory  lag,  the  fast  paper 
shuffle,  pancaking,  and  FPC  suspension  practices  all  contribute  to  the 
perpetuation  of  rate?  that  can  be  exeossive.  discriminatory,  or  ruinous. 
On  the  basis  of  our  study,  we  believe  that  the  cost  of  FPC  delavs.  in- 
dustry delaying  tactics,  and  multiple  rate  filings  should  be  shifted  from 
consumers  to  the  regulated  utilities.  This  can  be  done  by  eliminating 
the  practice  of  allowing  rates  to  go  into  effect  before  they  are 
thoroughly  investigated,  tested  in  a  public  hearing,  and  ruled  upon 
by  the  Commission. 

1.  As  to  the  failure  of  the  Commission  to  enforce  natural  gas  pro- 
ducer delivery  obligations  we  recommend  that : 

— FPC  Commissioners  be  selected  who  are  committed  to  carry- 
ing out  the  Commission's  statutory  mandate ; 
— the  FPC  establish  an  enforcement  division ; 
— vigorous  congressional  oversight  be  exercised  and  legislation 
be  enacted  which  would  increase  the  accountability  of  the  FPC 
to  the  Congress  by  providing  a  mechanism  structured  to  facili- 
tate Congressional  oversight  and  expedite  the  flow  of  informa- 
tion to  the  Congress ; 

— legislation  be  enacted  which  would  require  that  the  Commis- 
sion enforce  the  commitments  of  natural  gas  producers  to  deliver; 
— legislation  be  enacted  which  would  give  the  Commission  the 
power  to  compel  the  producers  to  deliver  gas  from  the  Federal 
domain  whether  or  not  the  producers  have  accepted  a  certificate 
from  the  FPC;  and 

— legislation  be  enacted  which  would  give  the  Commission  the 
power  to  regulate  the  sale  of  natural  gas  in  intrastate  commerce. 

2.  As  to  the  Commission's  abandonment  of  cost-based  producer  rate 
regulation  we  recommend  that  legislation  be  enacted  which  would  re- 
quire that  the  Commission  adhere  to  cost-based  rate  regulation. 

3.  As  to  the  FPC's  lack  of  reliable  information  for  regulation  we 
recommend  that: 

— the  FPC  secure  its  own  data  under  oath  : 

— when  the  FPC  must  rely  on  data  that  industry  supplies  it 

audit  or  otherwise  verify  it  to  the  degree  necessary  to  assure  its 

accuracy:  and 

— the  Commission  be  authorized  by  statute  to  collect  financial, 

reserve,  production,  and  distribution  data  from  all  segments  of 

the  natural  <ras  industry,  including  companies  it  does  not  regulate. 

4.  As  to  the  lack  of  representation  for  consumer  interests  before 
the  FPC  wo  recommend  that: 

— an  office  of  consumer  counsel  at  the  Commission  be  established 
by  statute ; 
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— funds  and  authority  be  granted  tlif  FPC  to  provide  financial 
assistance  to  intervenors  representing  consumer  interests;  and 

— the  FPC  Staff  be  strengthened  and  accorded  the  right  to  insti- 
tute judicial  review  of  Commission  decisions. 

:>.  As  to  the  FPCs  procedural  and  administrative  practices  we  rec- 

ominend  that  : 

— FPC  receive  funding  sufficient  to  eliminate  regulatory  delays 

attributable  to  a  lack  of  resources; 

— legislation  be  enacted  that  would  streamline  the  Commission's 

regulatory  process,  simplify  its  procedures,  and  relieve  consumers 
of  unjust  rates  by  refusing  FPC  authority  to  give  effect  to  pro- 
posed rates  until  their  final  approval  and  adjudication:  and 
— final  FPC  decisions  on  applications  to  increase  rate-  he  issued 
within  10  months  of  filing. 
6.  Finally,  we  recommend  that  a  reorganization  of  energy  regnla- 
tory  and  information  gathering   functions,  including  Federal   lease 
management,  be  undertaken  to  consolidate  existing  regulatory  func- 
tions affecting  oil  and  natural  gas  in  an  independent  regulatory  Com- 
mission to  eliminate  current  waste  and  lack  of  coordination  resulting 
from  unproductive  duplication  of  functions.  The  energy  regulatory 
functions  should  remain  insulated  from  programs  designed  to  pro- 
mote the  development  of  energy  resources  and  research,  public  educa- 
tion, or  advocacy  associated  with  such  promotion.  These  promotional 
functions  should  remain  within  the  Executive  Branch.  Coordinated 
energy  policy  and  planning  functions  would  remain  a  necessary  part 
of  both  an  independent   enenry  agency  and  an  Executive  Branch 
agency.  The  reorganization  of  existing  energy  regulatory  functions 
should  eliminate  and  minimize  currently  fragmented  energy  respon- 
sibility and  accountability  together  with  its  attendant  inconsistencies, 
delays,  and  duplication  of  effort. 

//.  Mandate 

The  Federal  Power  Commission's  legislative  mandate  consists  of 
two  principal  statutes  covering  three  major  fields.  Part  I  of  the 
Federal  Power  Act1  creates  the  Commission  and  delegates  to  it  the 
responsibility  for  the  licensing  of  hydroelectric  projects  on  navigable 
waters  or  government  lands.  Part  IT  of  this  Act  directs  the  Commis- 
sion to  regulate  the  transmission  and  sale  for  resale  of  electric  energy 
in  interstate  commerce. 

The  second  statute,  currently  a  major  subject  of  debate,  is  the 
Xatural  Gas  Act.  It  delegates  to  the  Commission  the  responsibility 
to  regulate  the  transportation  and  sale  for  resale  of  natural  gas  in 
interstate  commerce  and  requires  "just  and  reasonable  rate-."2 

Both  the  electric  power  and  the  natural  gas  industries  perform  three 
basic  functions:  the  initial  production  or  generation  of  electricity  or 
transmission  for  Ion?  distances  over  high  voltage  lines  and  in 
pipelines:  and  local  distribution  to  the  ultimate  consumer. 

Each  of  the  two  statutes  acknowledges  that  companies  supplying 
energy  sources  to  the  consumer  are  "affected  with  a  public  interest. "  ■ 

lift  7T.S.C  7H°  pt-  coo 

»i-  r  a.c.  7i7  oi-  srv,. 

ijSpp  Spr>t1on  2ni(n)  of  tho  FMor.<U  Power  Act  1H  U.S.C.  |S24(a)  and  Section  1(a) 
of  the  Xatural  Gas  Act  15  U.S.C.   5  717(a). 
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Public  utility  companies  4  are  usually  monopolies,  legally  sanctioned  in 
order  to  avoid  the  waste  of  duplicative  facilities  in  the  same  geo- 
graphic area. 

The  appropriate  extent  of  Federal  regulation  over  the  natural  gas 
industry  is  a  subject  of  dispute.  Although  natural  gas  producers  are 
not  legal  monopolies  (e.g.,  licensed),  the  industry  is  dominated  by 
large  corporations  which  generally  are  integrated  vertically.  The  in- 
dustry has  the  characteristics  of  an  oligopoly.  Regardless  of  whether 
the  industry  is  oligopolistic  5  or  affected  with  a  public  interest,6  the 
constitutional  authority  of  the  Congress  to  regulate  interstate  com- 
merce, or  matters  affecting  interstate  commerce,  is  clear.  Accordingly, 
although  companies  supplying  either  electricity  or  natural  gas  are 
commonly  considered  to  be  "affected  with  a  public  interest"  and  usu- 
ally dominate  their  markets,  neither  of  these  conditions  is  prerequisite 
to  their  regulation  by  the  Federal  government. 

Because  public  utility  companies  usually  dominate  markets,  they 
can  and  historically  did,  take  advantage  of  their  dominant  position 
to  charge  arbitrarily  high  prices  for  their  services.7  Until  passage 
by  Congress  in  1935  of  Parts  II  and  III  of  the  Federal  Power  Act  and 
the  1938  Natural  Gas  Act,  the  prices  distributors  paid  for  electricity 
and  natural  gas  that  moved  in  interstate  commerce  were  uncontrolled. 

Despite  intrastate  regulation  of  prices  to  the  consumer,  judicial 
decisions  had  prohibited  States  from  regulating  the  interstate  aspects 
of  the  electric  and  natural  gas  industries.8  They  took  full  advantage 
of  this  judicially  created  regulatory  gap.9  The  Congressional  purpose 
in  enacting  the  Federal  Power  Act  and  the  Natural  Gas  Act  was  to 
plug  this  gap.10  These  statutes  charged  the  Federal  Power  Commission 
with  the  responsibility  to  regulate  the  interstate  transmission  and 
interstate  sale  or  resale  of  electricity  and  natural  gas. 

The  two  statutes  sought  to  prevent  uncontrolled  wholesale  rates 
from  forcing  the  retail  price  to  ultimate  consumers  beyond  fair  and 
reasonable  bounds.  Referring  to  the  Natural  Gas  Act,  the  Supreme 
Court  said  that  "(t)he  Act  was  so  framed  as  to  afford  consumers  a 
complete,  permanent  and  effective  bond  of  protection  from  excessive 
rates  and  charges."  u 

Thus,  the  mandate  of  the  FPC  is  to  ensure  both  reasonable  prices 
and  adequate  supplies  of  electricity  and  natural  gas.12  The  Supreme 

4  Such  as  natural  gas  pipeline  companies  or  electric  generating  companies. 

e  Brass  v.  Stoeser,  153  U.S.  391  (1894). 

«  Nebbia  v.  New  York,  291  U.S.  502  (1934). 

7  Final  Report  of  the  Federal  Trade  Commission  to  the  Senate  of  the  United  States 
pursuant  to  Senate  Resolution  No.  S3.  70th  Congress.  1st  Session,  on  Economic.  Cor- 
porate, Operating,  and  Financial  Phases  of  the  Natural-Gas  Producing.  Pipeline,  and 
Utility  Industries,  With  Conclusions  and  Recommendations,  S.  Doc.  f»2.  Part  84-A, 
70th  Congress,  1st  Session  (1936).  „      „nn 

s  Interstate  Natural  Gas  Co.  v.  FPC,  331  U.S.  682.  689  (1947).  H.R.  Rep.  No.  709. 
75th  Congress.  1st  Session. 

0  Final  Report  of  the  Federal  Trade  Commission  to  the  Senate  of  the  United  States 
pursuant  to  Senate  Resolution  No.  S3.  70th  Congress.  1st  Session,  on  Economic.  Cor- 
porate, Operating,  and  Financial  Phases  of  the  Natural-Cas  Producing.  Pipeline,  and 
Utility  Industries.  With  Conclusions  and  Recommendations,  S.  Doc.  92.  Part  84-A, 
70th  Congress.  1st  Session  (1936).  m         yn     Mm     „„•  »,      ,.,n-^ 

»  See  Phillips  Petroleum  Co.  v.  Slate  of  Wisconsin  347  U.S.  672.  682-84,  (19o4)  : 
Federal  Power  Commission  v.  Transcontinental  Gas  Pipeline  Corp..  365  U.S.  1.  22.  26 
(1961)  :  Atlantic  Refining  Co..  v.  Public  Service  Commission  of  the  State  of  Neva  York, 
3-60  U.S.  378  388  (1959)  :  Panhandle  Eastern  Pipeline  Compnnn  v.  Puhlic  Service  Com- 
mission of  Indiana,  322  U.S.  507,  520  (1947)  ;  FPC  v.  East  Ohio  Gas  Co.,  338  U.S.  464, 
472-73   (1950). 

n   \tlavtic  Refining  Co.  v.  Puhlic  Service  Commission  of  New  York,  et  al.,  300  U.S.  378, 
38S    (1950) 
1 1*  See  Gainesville  Utilities  Dept.  v.  Florida  Power  Corp.,  402  U.S.  515,  529   (1971). 
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Court  has  said  thai  the  "heart"  of  the  Natural  Gas  A<  t  Mia  found  in 

>ns  requiring  initially  thai  any  'proposed  sale, 

operation,  construction,  extern  acquisition  .  .  .  will  be  required 

by  the  present  or  future  public  convenience  and  i  I  that  all 

and  chai  led,  or  received1  shall  1"'  ' 

tumble'".1     lii    addition,   qo   company   selling   or   transpo 

natural  gas  in  interstate  conunerce  may  "make  or  grant  any  undue 

to  any  ;  bject   any  person  to  any 

undue  prejudice  or  disadvantage'1  or  "maintain   any  unreasonable 

.  or  in  any  i  •  pect, 

.  '  ween  localit  ies  or  as  -  of  sen  ice."  M 

dlarly,  the  Federal  Power  Act  provides  that  in  8205(a),  16 
,.  all  ra1  for  electricity  shall  be  "just  and 

mable"  and  in  §  205(b),  L6  uTS;< '.  B24a(b),  that  no  public  utility 
h  respecl  to  any  transmission  or  sale  subject  to  the  jurisdic- 
oi  the  Commission,  grant  any  undue  preference  or  advantage  to 
any  person  or  subiec  person  to  any  undue  prejudice  or  d 

vantage  or  maintain  any  unreasonable  difference  in  rates,  charge 
facilities. 

///.  Implerru  ntation  of  Mandate 

The  FPC  in  the  last  5  year?  has  demonstrated  a  conscious  disregard 

of  its  statutory  mandate  to  protect  the  consuming  public  from  exploi- 
tation, especially  by  natural  gas  producers. 

Natural  gas  producers  may  sell  their  gas  to  interstate  pipeline  com- 

lucing  fields  for  sale  either  to 
industrial  customers  or-  to  distributing  companies  that,  in  turn,  sell  to 
industrial  or  commercial  users  and  residential  consumer-.  Since  the 
Supreme  Court  decision  in  Phillips  Petroleum  Company  v.  Wis- 
cons  hi™  the  Commission  has  been  responsible  for  regulating  sales 
prices  between  natural  gas  producers  and  interstate  pipelin 

The  FPC  sets  producer  rates  on  the  basis  of  historical  average 
of  exploring  for,  developing,  and  producing  natural  gas.  Former 
Commission  Chairman  Nassikas  testified  that : 

The  Supreme  Court  and  circuit  courts  have  told  us  that  Congress,  under  the 
Natural  Has  Act  of  1938  did  not  empower  us  to  so  higher  than  cost  based  i 
.  .  .  [W]hen  the  court  gets  down  to  each  case  the  Commission  is  reversed  when 
it  attempts  to  depart  in  any  way  from  an  energy  model,  or  a  cost  model  not 
dirctlv  based  on  cost  ...  as  interpreted  by  the  courts,  the  Natural  Gas  Act 
prohibits  regulation  on  the  basis  of  economic  factors  unrelated  to  costs  .  .  .  We 
cannot  set  price  except  on  cost  based  factors  .  .  ,18 

In  recent  years,  however,  a  majority  of  Commissioners  appointed  by 
the  President  and  confirmed  by  the  Senate  have  been  ideologically  and 
politically  committed  to  deregulating  the  price  of  natural  eras  that  pro- 
ducers sell  to  interstate  pipelines.17  Alternatively,  the  Commission 
seeks  authorization  to  prescribe  prices  on  the  basis  of  economic  factors 

ia  itlantic  Re/trting  Co.  v.  Public  Service  Commission  of  Xeir  York,  ft  al.,  360  U.S.  378, 
3S<5    (1959). 

m  15  U.S.C.  5  717c(b). 
»347  U.S.  H72  (1954). 

16  Hearings  on  Natural  Ga<?  Supplies  P.efore  the  Subcommittee  on  Overslcht  and  In- 
vestigations of  the  House  Committee  on  Interstate  and  Foreign  Commerce.  94th  Con- 
pro-;-:   1st  Session,  Vol.  I,  ot.  2.  at  1621  (1975). 

1T  Hearings  on  Natural  Has  Supplies  Before  the  Subcommittee  on  Oversight  and  In- 
vestigations of  the  House  Committee  on  Interstate  and  Foreien  Commerce.  94th  Congress, 
1st   Session,  Vol.    I.    pt.    2.   at    1006-97.    1100.    1G23-24,   1030    (1075). 
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^unrelated  to  costs.18  Thus,  for  several  years,  the  FPC's  position  on  the 
necessity  of  regulating  the  price  of  sales  to  interstate  pipelines  by  pro- 
ducers of  natural  gas  (the  so-called  wellhead  price)  has  been  in  con- 
flict with  the  FPC's  statutory  mandate,  as  interpreted  by  the  Supreme 
Court's  Phillips  decision. 

This  inconsistency  between  the  law  and  the  FPC's  predilections  has 
produced  a  series  of  judicial  decisions  overruling  Commission  actions 
not  in  keeping  with  the  concept  of  cost-based  regulation  as  mandated 
by  the  Natural  Gas  Act.19  The  courts  have  repeatedly  reminded  the 
FPC  it  was  not  created  for  the  purpose  of  deregulating  or  advocating 
deregulating  the  price  of  natural  gas. 

In  FPC  v.  Texaco,  the  Supreme  Court  decided  that : 

The  requirements  of  the  Act  ...  do  not  distinguish  between  small  and  large 
producers  with  respect  to  just  and  reasonable  rates.  Even  if  the  effect  of  in- 
creased small  producer  prices  would  make  a  small  dent  in  the  consumer's  pocket, 
when  compared  with  the  rates  charged  by  the  large  producers,  the  Act  makes 
unlawful  all  rates  which  are  not  just  and  reasonable,  and  does  not  say  a  little 
unlawfulness  is  permitted. 

******* 

In  concluding  that  the  Commission  lacks  the  authority  to  place  exclusive 
reliance  on  market  prices,  we  bow  to  our  perception  of  legislative  intent.  (Empha- 
sis supplied.)  417  U.S.  at  399. 

In  McDonald  v.  FPC,  the  District  of  Columbia  Circuit  Court  of 
Appeals  stated : 

We  perceive  no  reason  why  the  special  relief  provisions  in  the  Commission's 
area  rate  orders  cannot  be  utilized  to  encourage  needed  gas  exploration.  But 
when  the  Commission  permits  an  individual  producer  to  depart  from  an  area 
rate  structure  which  has  been  developed  with  reference  to  average  areawide 
costs  to  prov?  de  producers  a  necessary  but  not  excessive  profit  incentive  for  gas 
exploration,  its  regulatory  trust  requires  it  to  give  complete  consideration  to 
that  producer's  individual  costs  in  order  to  ensure  that  the  producer's  profit 
margin  is  not  thereby  raised  to  an  unreasonable  level.  505  F.  2d  at  364. 

In  Consumers  Union  v.  FPC,  the  District  of  Columbia  Circuit  Court 
of  Appeals  concluded  that : 

The  Commission  is  certainly  free  to  try  out  new  techniques,  but  it  is  con- 
strained to  show  that  its  departures  from  established  practice  are  reasonable, 
particularly  where,  as  here,  the  change  is  crucial  to  its  decisions.  It  has  not 
made  that  showing  on  the  record  in  this  case.  510  F.  2d  at  659. 

In  Consumer  Federation  of  America  v.  FPC,  the  same  court  held 
that : 

Our  examination  of  Order  491  convinces  us  that  the  Commission  has  exceeded 
its  authority  under  the  Act.  In  essence,  it  has  attempted  to  remedy  the  shortfall 
of  supply  in  the  interstate  market  by  authorizing  a  supplemental  injection  of 
large  quantities  of  gas  through  sales  freed  from  the  constraints  of  meaningful 
regulation.  We  reject  the  FPC's  claim  that  §  7(c)  supports  this  substantial,  par- 
tial deregulation,  and  find  that  the  Commission  has  neglected  its  rate  control 
responsibilities  under  the  Act.  (Emphasis  supplied.)  515  F.2d  at  360. 

If  an  indicia  of  effective  administration  by  a  regulatory  agency  is 
the  number  of  judicial  affirmations  of  agency  decisions,  then  the  Com- 
mission has  been  singularly  lacking  in  success. 


id  See  e?.  FPC  v.  Texaco.  Trie,  417  U.S.  3S0  (1074)  :  MncDonald  v.  FPC,  505  F.2rt 
355  (DP  Cir.  1074).  oert,  denied  suh  nom.  Mitchell  v.  MncDonald,  421  U.S.  012:  Con- 
sumers rnion  v.  FPC.  510  F.2d  R56  (D.C.  Cir.  1074)  ;  Puhlic  Service  Commission  of  New 
York,  v  FPH,  51]  F.2d  33S  (D.C.  Cir.  1975)  ;  Consumer  Federation  of  America  v.  FPC, 
515  F.2d  347  (D.C.  Cir.  1075),  cert,  denied,  423.  U.S.  903. 
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The  FPC'S  neglect  of  its  statutory  mandate  is  not  limited  to  regula- 
tion of  gas  producers.  The  agency  lias  bees  characteristically  derelict 
in  its  statutory  duties  extending,  in  retrying  degrees,  to  all  facets  of  its 
regulatory  responsibilities  In  the  following  sections  we  discuss  the 
significant  aspects  of  the  agency's  operations.  Our  recommendations 
follow. 

[V.  Cat    St 

\.  im    ire'-  r  \;  [  |  i;'    PC  l  tCFORCE  THE  DELIVER"!  OBLIGATIONS  01    \  All  RAL 

<;.\s   PRODTXJEJtfl 

Throughout  t\^  summer  and  fall  of  1975,  the  FPC  repeatedly 
warned  that  ihe  \at  ion  could  expect  a  critical  shortage  of  natural 
gas  during  the  winter  months  of  l!>7r>-70.  While  the  predicted  dis- 
abling proportions  of  this  interstate  gtm  shortage  have  not  material- 
ized, interstate  natural  gas  consumers  have  not  received  all  of  the  gas  to 
which  they  are  entitled. 

A  predicted  deficit  relative  to  demands  for  natural  gas  has  been 
asserted  by  the  Federal  Power  Commission  since  1D71.20  The  inability 
of  an  interstate  pipeline  to  supply  natural  £as,  referred  to  as  the  ucur- 
tailment"  of  natural  gas  service,  is  described  by  the  Chairman  of  the 
FPC  as  "the  difference  between  the  supply  a  pipeline  has  contracted  to 
deliver  and  the  amount  it  is  actually  able  to  supply."  21  What  the  FPC 
has  not  emphasized  is  that  natural  pis  pipelines  have  had  insufficient 
gas  to  deliver  to  their  customers  because  natural  gas  producers  have 
delivered  insufficient  gas  to  the  pipelined. 

The  sale  of  natural  gas  from  producers  to  pipelines  is  accomplished 
by  negotiation  and  consummation  of  contracts.  If  the  natural  gas  sold 
to  the  pipeline  will  be  transported  interstate  the  producer  must  seek 
FPC  authorization  to  sell  his  gas.  The  Commission  analyzes  and  eval- 
uates the  terms  and  conditions  of  the  contract.  If  it  finds  the  contract 
to  be  in  the  public  interest,  it  issues  a  certificate  of  public  convenience 
and  necessity  to  the  producer  authorizing  the  sale  of  the  gas  in  inter- 
state commerce  for  resale  by  the  pipeline  company.  The  Commission 
then  assigns  a  "rate  schedule  number'  to  the  producer  to  identify  this 
sale. 

According  to  the  past  Chairman  of  the  FPC,  John  X.  Naasikas, 
".  .  .  all  certificates  issued  by  [the  FPC]  to  a  natural  gas  producer 
authorizing  the  sale  of  gas  ie  (sio)  for  a  fixed  quantity  of  gas  to  be 
computed  in  accordance  with  the  terms  of  the  particular  sales  con- 
tract which  is  the  basis  of  the  application"'  (emphasis  supplied).22 

20  On  October  81,  1970.  the  FrC  besran  compiling  fata  on  curtailments  br  interstate 
pipeline  companies.  Aorordine  to  the  FPC.  this  data  shows  the  following  trend  In  actual 
curtailed  deliveries  of  firm  requirements  of  natural  gas  by  Interstate  pipeline  companies  : 

Year:  Volume    (billions  of  cubic  frrt  > 

1071  286 

1072    MS 

1073 1.  Ill 

107+  l.  878 

1073 2.  806 

n  Statement  of  Rlehard  L.  Dunham.  Chairman.  Federal  Power  Commission,  before  the 
Subcommittee  on  Energy  and  Power,  House  Committee  on  Interstate  and  Foreign  Com- 
merce on  February  2.  1070  at  3. 

23  Letter  dated  October  14,  1975,  from  FPC  Chairman  John  N.  Nasslkns  to  Honorable 
John  B.  ftioss,  Chairman,  Subcommittee  on  Oversight  and  Investigations,  Committee  i»n 
Interstate  and  Foreign  Commerce  nt  3. 
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Since  deliveries  of  natural  gas  to  interstate  pipelines  have  been  de- 
clining steadily  in  volume  and  the  consequent  deficit  threatens  substan- 
tial harm  and  economic  dislocation  to  sections  of  the  country  that 
depend  on  this  source  of  energy,  it  is  reasonable  to  inquire  if  the  agency 
has  been  determining  if  natural  gas  producers  are  delivering  to  pipe- 
lines the  quantity  of  gas  that  their  FPC  certificates  require  and  en- 
forcing these  delivery  obligations. 

The  FPC  acknowledges  that  natural  gas  producers  are  not  deliver- 
ing the  quantities  required  by  their  contracts.  When  asked  at  a  Con- 
gressional hearing  on  October  24, 1975,  "Isn't  it  a  fact  that  a  consider- 
able number  of  rate  schedules  are  now  not  making  their  minimum 
daily  contract  quantity?"  The  FPC's  Deputy  General  Counsel 
responded  "I  would  say  that  is  a  fact".23  He  acknowledged  moreover 
that  the  agency  does  not  know  how  many  or  what  percentage  of  the 
gas  producers  are  not  meeting  their  delivery  obligations.24 

The  Commission  has  known  since  1971  that  natural  gas  producers 
are  not  meeting  minimum  daily  delivery  obligations.25  The  FPC  has 
refused  to  identify  which  rate  schedules  are  deficient,  so  that  appro- 
priate action,  as  discussed  below,  could  be  taken  to  enforce  producers* 
delivery  obligations. 

However,  specific  evidence  about  the  shortfall  in  deliveries  has  been 
developed  recently  by  this  Subcommittee.  A  July  1975  Preliminary 
Report  by  the  Subcommittee  staff  on  delays  in  natural  gas  production 
hj  Cities  Service  Oil  Company  concluded  that  Cities  Service  had  pur- 
posely delayed  commencing  the  workover  of  its  wells,  and  that  this 
delay  disrupted  deliveries  of  substantial  quantities  of  gas  during  the 
critical  winter  season.26 

A  second  report  by  the  Subcommittee  released  in  October  1975  on 
the  decline  in  deliveries  at  the  Garden  City,  Louisiana  field  operated 
by  Exxon  Corporation  and  Quintana  Petroleum  Corporation  found 
that  the  producers  had  failed  to  undertake  diligently  the  work 
projects  necessary  to  maintain  deliveries  of  natural  gas  from  the  field 
and  establish  production  from  untapped  reservoirs.  In  addition,  the 
Subcommittee's  report  recommended  that  the  FPC  should  forthwith 
commence  proceedings  and  issue  orders  requiring  producers  to  under- 
take work  projects  and  any  other  steps  necessary  to  maintain  de- 
liverability  of  natural  gas  at  contractual  and  certificate  levels,  in 
accordance  with  the  legal  obligations  of  the  producers.27 

A  November  1975  Report  by  the  Subcommittee  on  the  decline  in 
deliveries  at  the  Bastian  Bay  Field,  Louisiana,  found  that  Getty  Oil 


**  Hearings  on  Long-Term  Natural  Gas  Issues  Before  the  Subcommittee  on  Energy  and 
Power  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress,  1st 
Session,  at  8  (1975). 

25  Id.,  at  97. 

28  Preliminary  Staff  Report  Concerning  Delays  in  Natural  Gas  Production  By  Cities 
Service  Oil  Company,  Prenared  by  the  Staff  of  the  Subcommittee  on  Oversight  and  Investi- 
gations of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress,  1st 

"^Natural  Gas  Supplies:  Declining  Deliverability  at  Garden  City,  La..  Report  by  the 
Subcommittee  on  Oversight  and  Investigations  of  the  House  Commitee  on  Interstate  and 
Foreign  Commerce,  94th  Congress,  1st  Session  (1975).  See  also  Hearings  on  Natural  Gas 
Supplies  Before  the  Subcommittee  on  Oversight  and  Investigations  ol  the  Hor.se  Com- 
mittee on  Interstate  and  Foreign  Commerce,  94th  Congress,  1st  Session,  Vol.  II.  at 
1-122   (1975). 
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Company  ami  Tenneco,  Inc..  the  two  producers  of  the  field,  had  not 
proceeded  with  drilling  sufficient  to  maintain  natural  gas  d<'livcri»--." 

('on fronted  with  this  evidence,  on  October  1 1.  1975,  the  Commission 
issued  a  Statement  of  Policy,  Order  Xo.  539,  which  supposedly  reito  r- 
ated  the  Commission's  authority  and  intent  ion  to  enforce  t  he  delivery 
obligations  of  producers  under  FPC  certificates.  Order  No.  539  'li- 
re.'ted  all  natural  gas  companies  to  comply  with  ail  requiremei 
corporated  in  their  FPC  certificates  of  public  convenience  and  d 
sity  relating  to  deliverability  or  production.  The  Commission  stated 
it  would,  on  its  own  motion,  underta  ropriate  enfoi  pro- 

ceedings, either  administratively  or  in  the  Courts,  to  ensure  producer 
compliance  with  gas  delivery  or  prod  equirements  contained  in 

FPC  certificates.  In  addition,  the  ( Commission  invited  complaints  seek- 
ing enforcement  of  ceil  ilicate  obligai  ions  and  [  tated  that  each  affected 
producer,  pipeline,  or  distributor  should  take  all  "appropriate  actions" 
to  enforce  delivery  obligations  in  the  appropriate  administrative  or 
judicial  forum  at  Federal,  State,  or  local  level£ 

More  specifically,  Order  No.  :  cted   that  natural  gas  com- 

panies comply  with  all  natural   gas  rability   requirements  to 

meet  certificated  quantities  of  natural  gas.  Ord  i  promulgated 

Section  ±^*»  of  the  FPC's  General  \'  pretations  which 

provided  that  "the  <  Ion  of 

the  seller  (  L)  shall  be  da  ;  :able  provi- 

sions specifically  set  forth  in  -  inged 

by  the  certificate  authorization.  ( -i  \  -hail  be  without  r  gard  to  any 
contractual  reservations  contrary  to  the  certifical  ion,  (3) 

and  shall  remain  in  full  force  and  effect  unless  and  until  chi     .. 
appropriate  certificate  authorization  amendment  ba  q  Appli- 

cant's full  documentation  of,  ons  for  a 

posed  amendment,  the  .-ales  production  .  the  amount  of  re- 

maining  res  of  Applicant  dedicated  under  the  con 

and  the  status  of  Applicant's  nondeveloped  reserves  dedicated  under 
the  contract."  (Emphasis  supplied).  If  a  party  has  not  seemed  an 
appropriate  certificate  amendment  and  there  are  circumstances  result- 
ing in  the  delivery  of  a  le^er  quantity  of  natural  £as  than  any  certifi- 
cated minimum  daily  delivery  obligation,  the  Commission  required 
that  the  party  file  a  verified  report  setting  out  the  circumstances  of 
such  deficient  deliveries  and  the  corrective  actions  which  the  party  pro- 
poses to  undertake  in  order  to  meet  any  delivery  deficiency  experienced. 
In  addition,  each  producer  receiving  an  FPC  certificate  was  required  to 
report  to  the  Commission  the  results  of  all  reserve  determinations  or 
subsequent  reserve  redeterminations. 

Kecoiinizinir  that  the  language  of  Order  Xo.  539  would  be  of  no  effect 
whatsoever  unless  the  Commission  was  able  to  enforce  it,  the  Commis- 
sion commenced  a  proceeding  to  accumulate  data  in  a  form  neces- 
sary to  identify  the  rate  schedules  for  which  insufficient  quantities  of 

18  Natural  Oas  Supplies:  Declining  Doliverability  at  Bastian  Bay  Field.  La.,  Report  by 
the  Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee  on  Interstate 
and  Forelpn  Commerce.  94th  Con-'ress.  1st  Session  (1975).  See  also  Hearings  on  Natural 
Gas  Supplies  Before  the  Subcommittee  on  Oversicht  and  Investlpatlons  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress.  1st  Session,  Vol.  II,  at 
123-219    (1975). 
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gas  were  being  produced.  On  December  17,  1975,  the  FPC  issued  a 
Xotiec  of  Proposed  Rulemaking  presenting  a  new  Form  No.  108  to 
provide  the  information  in  a  form  necessary  to  evaluate  and  implement 
the  Statement  of  Policy  expressed  in  Order  Xo.  539.  The  Notice  cited 
as  justification  for  Form  108  the  following: 

There  are,  at  present,  thousands  of  rate  schedules  on  file  with  this  Commission. 
It  would  be  infeasible  for  the  staff  of  the  Commission  to  complete  a  full  review 
of  each  and  every  rate  schedule  and  then  transfer  that  information  to  a  data 
processing  format.29 

To  date,  however,  despite  the  danger  of  future  producer-caused  gas 
shortages  the  agency  has  failed  to  promulgate  Form  Xo.  108  and  it 
still  lacks  the  compilation  of  information  necessary  to  enforce  producer 
delivery  obligations. 

On  July  30,'  1976,  the  FPC  issued  Order  Xo.  539-B  which  undermines 
the  natural  gas  producer's  obligation  set  forth  in  Order  Xo.  539.  Order 
Xo.  539  required  natural  gas  producers  to  deliver  a  fixed  quantity  of 
natural  gas  which  was  termed  the  producers'  "certificated  minimum 
daily  delivery  obligation."  This  volume  was  a  ratio  of  the  producer's 
recoverable  reserves  under  the  acreage  dedicated  to  its  contract.  Order 
Xo.  539-B  revokes  this  delivery  standard  and  substitutes  in  its  place 
a  "prudent  operator"  standard.  The  Commission  states  it  will  hence- 
forth use  the  prudent  operator  test  to  judge  the  service  obligations  of 
producers  under  its  certificates.  In  addition,  Order  Xo.  539-B  elim- 
inated Section  2.83  of  the  Commission's  General  Policy  and  Inter- 
pretations. 

The  FPC's  first  opportunity  to  apply  its  recently  expressed  commit- 
ment to  enforce  its  rules  and  regulations  with  respect  to  natural  gas 
deliveries  came  soon  after  the  promulgation  of  its  Order  Xo.  539  on 
October  14. 1975. 

Testifying  at  Congressional  hearing  held  on  October  24, 1975,  Com- 
missioner Don  S.  Smith  pointed  to  a  1974  Commission  Opinion  which 
said  that  FPC  would  hold  a  natural  gas  producer  (in  this  case  the 
Gulf  Oil  Corporation)  to  its  obligations.30  Inquiry  immediately  fol- 
lowing this  testimony  revealed  that  Gulf  had  failed  to  meet  its  delivery 
obligations  bv  an  increasing  margin  throughout  the  }Tears  1974  and 
1975.31 

This  particular  case  presented  the  FPC  with  an  unusual  opportunity 
to  enforce  its  policy  on  natural  gas  deliverability  obligations  (and  to 
reduce  curtailments)  because  the  certificate  issued  to  Gulf  provided 
for  a  warranty  sale  by  Gulf  to  the  Texas  Eastern  Pipeline  system.32 
A  warranty  contract  is  an  uncoivdhtionol  commitment  by  a  producer 
to  deliver  a  specific  amount  of  natural  gas  each  day. 

Warranty  contracts  are  rare.  Xormally,  natural  gas  sales  contracts 
do  not  contain  a  stated  daily  delivery  volume.  Rather,  these  con- 
tracts state  that  the  daily  delivery  obligation  of  the  producer  will 
be  determined  by  a  ratio  of  the  recoverable  reserves  contained  under 


»  41  Federal  Register  3096. 

30  Hearings  on  Long-Term  Natural  Gas  Issues  Before  the  Subcommittee  on  Energy  and 
Power  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress,  1st 
Session,  at  97   (1975). 

81  Hearings  on  Regulatory  Reform  Before  the  Subcommittee  on  Oversight  and  Investi- 
gations of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress,  2nd 
Session,  Vol.  IT.  at  294  (1970). 

™lcl,  at  293. 
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the  acreage  that  the  producer  has  dedicated  to  the  performance  of 

the  contract.  Although  this  ratio  call  vary,  ir  usually  15  5,000  to  one 
or  7,300  to  one  I  i.e..  363  days  per  year  times  20  years  equals  7,300 }. 

After  the  Gftili  contract  wua  negotiated,  the  FPC  on  December  19, 
.  issued  a  certificate  of  public  convenience  and  necessity  to  Gulf 
Oil  Corporation  for  a  sale  ox  natural  the  Te:       Eastern  Pipe- 

line Company.  The  contract  called  for  a  daily  delivery  of  500,000  tad 
of  gas  with  a  right  in  Texas  Eastern  to  call  cot  a  maximum  of  625,000 
.M  f  of  gas  each  day.33 

On  August  2 I.  1971,  (  hi]  f  Sled  an  applical  ion  with  the  FP< )  seeking 
to  amend  its  certificate  to  raise  the  price  for  V  public  hearing 

resulted  in  the  issuance  of  FPC  Opinion  No.  692  on  A.pril  19,  1974.  * 
In  this  Opinion  the  Commission  denied  Gulf's  request.  The  statements 
contained  in  Opinion  No.  692  and  the  Commission's  subsequent  Opin- 
ion No.  692  A  (denying  rehearing)  ;:'  are  important  to  an  assessment 
of  the  FPC's  subsequent  disposition  regarding  the  enforcement  of 
Gulf's  warranty  sale. 

Most  importantly,  in  Opinion  No.  692  the  Commission  said,  "We 
think  Gulf's  contractual  warranty  to  be  unconditional,  and  wo  are 
firmly  convinced  that  its  certificate  obligations  are  unconditional?  (em- 
phasis supplied).  The  FPC  specifically  found  that  Gulf  should  not  be 
relieved  of  any  of  its  certificated  obligations,  including  its  obligation 
to  deliver  up  to  625,000  Mef /day  to  Texas  Eastern. 

The  Commission  said  that  Gulf's  certificate  "gave  rise  to  rights  and 
obligations"  which  "are  clearly  ours  to  interpret,  modify,  or  enforce." 
Opinion  Xos.  692  and  692-A  interpreted  Gulf's  certificate  obligations 
and  refused  to  modify  those  obligations. 

The  FPC  found  also  that  Gulf  had  not  made  a  sufficient  effort  to 
fullill  its  delivery  obligation  to  Texas  Eastern.  In  refusing  to  allow 
Gulf  to  increase  its  price,  the  Commission  said  ''we  see  no  reason  why 
interstate  consumers  should  be  called  upon  to  underwrite  the  future 
exploration  effort  that  should  have  been  undertaken  in  the  past." 

Opinion  692-A  reiterated  that  "(t)he  Commission  Order  issuing 
that  [Gulf]  certificate  (30  FPC  1559)  shows  beyond  question  that  the 
Commission  interpreted  the  contract  to  embody  an  unconditional  de- 
livery obligation."  The  Commission's  order  continued.  ''Gulf's  cor- 
porate warranty  of  delivery  was  the  key  factor  in  the  Commission's 
approval  of  this  entire  project  in  1963."  The  FPC  added:  "(a)s  de- 
fined in  its  certificate,  Gulf  is  under  the  obligation  to  deliver  so  much 
it  a  given  price,  we  see  no  reason  to  relieve  it  of  that  obligation 
. .  .*'  (emphasis  supplied) . 

Despite  the  FPC's  clear  statements  of  GulFs  unconditional  delivery 
obligation,  and  despite  a  severe  shortage  of  natural  gas  on  Texas  East- 
ern's pipeline  system,36  when  it  came  to  the  Commission's  attention 

"f51  FPC  1340  (1974). 

»r>2  FPC  503  (1974). 

M  Hearings  on  Regulatory  Reform  Before  the  Subcommittee  on  Oversight  and  Investi- 
gations. House  Committee  on  Interstate  and  Foreign  Commerce.  94th  Congress,  2nd  Ses- 
sion. Vol.  II.  at  2!>7  (1976).  In  addition.  Exhibit  31  in  the  FPC  proceeding  shows  that 
Texas  Eastern's  actual  1974  systemwide  curtailment  was  217  Bcf.  If  Texas  Eastern  bad 
received  all  the  gas  it  should  have  from  the  Oulf  warranty  contract  in  1974.  Texas 
Eastern's  svstnmwide  curtailment  would  have  been  130  Bef  or  about  40<~0  les-.  Exhibit 
31  shows  that  Texas  Eastern's  actual  1975  systemwide  curtailment  was  266  Bcf.  If  Texas 
em's  systemwide  curtailment   would  have  been   107  Bof  or  about  37r'c 
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that  Gulf  had  not  boon  meeting  its  daily  delivery  obligation  the  FPC 
did  not  move  to  enforce  Gulf's  delivery  obligation  by  either  ordering 
Gulf  to  comply  with  its  certificate  or  by  seeking  judicial  enforcement 
of  Gulf's  certificate  obligation.37 

Instead,  on  November  7,  1975,  the  agency  commenced  an  admini- 
strative proceeding  by  issuing  an  Order  to  Gulf  to  show  cause  why  it 
should  not  be  required  to  comply  with  its  certificate  obligations.38  The 
FPC's  action  was  inconsistent  with  its  prior  holding  that  Gulf's  de- 
livery obligation  was  unconditional.  Moreover,  the  Commission's 
decision  not  to  enforce  Gulf's  delivery  obligation  was  accomplished 
when  both  the  Federal  Energy  Administration  and  the  FPC  39  were 
predicting  ominous  shortages  of  natural  gas. 

On  August  13,  1976,  an  FPC  Administrative  Law  Judge  issued  an 
initial  decision  in  the  Gulf  show  cause  proceeding.  Significantly  he 
found  Gulf  in  violation  of  its  certificate.  In  addition,  the  decision 
indicates  the  possibility  that  the  conduct  of  Gulf  and  Texas  Eastern 
was  criminal. 

This  decision  in  the  Gulf  Show  Cause  proceeding  tends  to  support 
evidence  developed  by  this  Subcommittee,  that  several  natural  gas 
producers  are  withholding  natural  gas  supplies  from  the  interstate 
market.  In  addition,  the  judge's  decision  implicitly  questions  the  Com- 
mission's actions  and  the  necessity  for  an  administrative  proceeding 
prior  to  taking  enforcement  action  on  Gulf's  obligations  to  deliver. 

The  judge  found  that  the  FPC  already  had  held  that  Gulf's  deliv- 
ery obligations  were  unconditional  but  noted  that  an  administrative 
agency  is  empowered  to  alter  prior  decisions  "when  compelling  rea- 
sons and  the  public  interest  require  such  action."  At  the  time  the 
Commission  instituted  the  administrative  proceeding  in  November 
1975,  when  the  need  for  gas  by  consumers  was  most  acute,  there  were  no 
compelling  reasons  to  avoid  immediate  enforcement  of  Gulf's  uncondi- 
tional delivery  obligation.  The  judge  noted  that  Gulf's  strategy  was 
to  "ward  olff  any  decisive  Commission  action  against  it."  The  selec- 
tion of  an  administrative  proceeding  by  the  Commission  suited  Gulf's 
plan  neatly. 

37  Section  20(b)  of  the  Natural  Gas  Act  provides  : 

(b)  Upon  application  of  the  Commission  the  district  courts  of  the  United  States,  the 
District  Court  of  the  United  States  for  the  District  of  Columbia,  and  the  United  States 
courts  of  any  Territory  or  other  place  subject  to  the  jurisdiction  of  the  United  States 
shall  have  jurisdiction  to  issue  writs  of  mandamus  commanding  any  person  to  comply 
with  the  provisions  of  this  act  or  any  rule,  regulation,  or  order  of  the  Commission 
thereunder. 

38  It  should  be  noted  that  John  N.  Nassikas  was  Chairman  of  the  FPC  when  Order  No. 
539  was  promulgated.  Richard  L.  Dunham  was  Chairman  of  the  FPC  when  the  decision 
was  made  not  to  enforce  Gulf's  unconditional  warranty  obligation.  In  addition,  Commis- 
sioner John  H.  Holloman,  III  had  testified  on  October  24,  1975,  at  Hearings  on  Long- 
Term  Natural  Gas  Supplies  Before  the  Subcommittee  on  Energy  and  Power  of  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress.  1st  Session,  at  148  (1975) 
that  ".  .  .  if  these  supplies  [of  natural  gas]  are  being  withheld  we  [the  FPC]  should 
be  able  ...  to  nail  somebody  and  I  think  the  policy  of  this  Commission  has  to  be  that  .  .  . 
the  book  has  to  be  thrown  at  them  and  that  the  full  force  of  law  has  to  be  brought  to 
bear  with  respect  to  those  that  we  make  a  case  against."  Commissioner  Holloman  did  not 
dissent  for  the  Commission's  order  which  set  the  FPC*s  administrative  procedures  in 
motion  instead  of  enforcing  Gulf's  unconditional  warranty  obligation.  In  another  case 
before  the  FPC  entitled  Investigation  Into  The  Activities  of  South  Texas  Natural  Oas 
Gathering  Company  and  All  Companies  Affiliated  With  It,  in  which  the  Commission  found 
that  South  Texas  and  Its  affiliates  had  violated  the  Natural  Gas  Act  no  less  than  78  times, 
including  the  diversion  of  interstate  gas  to  the  more  lucrative  intrastate  market,  the 
Foster  Natural  Gas  Report  noted  In  its  Report  No.  1067  at  p.  9  that  at  the  Commission 
meeting  Commissioner  Holloman  did  not  support  referral  of  the  matter  to  the  Department 
of  Justice  for  prosecution.  „  „ 

39  See  e.g.,  Federal  Energv  Administration.  Report  on  Natural  Gas  Curtailments,  1975-76 
Heating  Season,  issued  on  October  31,  1075.  Hearings  on  Natural  Gas  Supplies  Before 
the  Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce,  94th  Congress,  2nd  Session,  Vol.  I,  pt.  2,  at  1097  (1975). 
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Most  serious,  however,  is  the  reference  to  criminal  conduct  on  the 
part  of  Gulf  and  Texas  Eastern.  The  judge  found  evidence  of  a  con- 
spiracy by  Gulf  and  Texas  Eastern  to  withhold  gas  from  t he  Lntersl ate 
market  until  the  price  has  been  driven  up  in  viola!  ion  of  I  ant  i- 

trust  laws.  In  view  of  the  public  Losses  and  injury  resulting  from  the 
interstate  gas  shortage,  the  FPC's  d<  i  ision  to  institute  an  administra- 
tive hearing  must  be  seen  as  a  serious  error. 

The  selection  of  an  administrative  pro  ;  hy  the  Commission 

instead  of  court  action  effectively  closed  off  any  possibility  of  mee(  ing 
the  needs  of  Texas  Eastern's  customers  during  the  1975-76  winter. 
Moreover,  the  admini  >trative  process  commenced  on  November  7,  1975\ 
shows  little  promise  of  reaching  a  fund  conclusion  prior  to  the  ons 
of  winter  in  191 

Reacting  to  the  agency's  conduct,  Cong]  'rev  Maguire,  a 

member  of  the  Subcommittee,  told  the  Chairman  of  the  FTC: 

My  only  problem  la  I  don't  know  why  the  commission  does  not  net  In  such  a 

clear  aituath  n.  If  it  is  not  going  to  art  here,  I  don't  know  when  it  is  ever  going 

act  On  page  46  of  your  testimony  yon  say,  "To  a  large  extent,  enforcement 

is  accomplished  through  the  respective  parties  enforcing  contract  rights."  This 

■  makes  a  mockery  of  that  statement  in  my  judgment." 

The  FPC's  manifest  distaste  for  enforcing  gas  producers'  delivery 
obligations  is  not  limited  to  Gulf.  The  Commission's  reluctance  to 

enforce  producer  delivery  obligations  and  the  policy  expressed  in  Opin- 
ion Xo.  539  is  demonstrated  by  the  inconsistent  and  equivocal  testimony 
on  this  issue  by  the  FPC's  Chairman,  Richard  L.  Dunham,  before  the 
Subcommittee. 

Order  Xo.  539  states  that  it  was  a  reiteration  of  the  Commission's 
policies  with  respect  to  the  enforcement  of  the  reo^iirements  of  the 
Natural  Gas  Act  as  they  relate  to  deliveraMlity.  Order  Xo.  539  clearly 
states  that  natural  sras  producers  have  obligations  arising  from  the 
Natural  Gas  Act  with  respect  to  deliverability  (mimeo  at  9).  Nowhere 
does  the  order  indicate  that  producer  delivery  obligations  for  certifi- 
cates issued  prior  to  Order  Xo.  589  are  any  different  from  those  issued 
after  the  promulgation  of  Order  Xo.  539. 

Chairman  Dunham's  testimony  before  the  Subcommittee  suggests 
that  the  Commission,  as  now  constituted,  does  not  believe  that  all  cer- 
tificates issued  by  the  Commission  to  a  natural  gas  producer  authoriz- 
ing the  sale  of  natural  gas  are  for  a  fixed  or  determinable  quantity  of 
gas.  For  example,  Chairman  Dunham  testified  ".  .  .  when  you  say  to 
enforce  the  contracts,  that  does  not  necessarily  mean  that  "all  of  "the 
contracts  prior  had  a  specific  volumetric  condition  in  them  which  we 
can  enforce."41  C  Dunham,  however,  also  testified  that  for 

"most"  certifies  are  bility  obligations."  *2  Switching 

again,  Chairman  Dunham  said  "most  of  them  or  a  great  part  of  t: 
are  not  specific  in  terms  of  the  amount  of  volumes  delivered  in  any 
particular  period  of  time."  43  And  Chairman  Dunham  added  "so  we  are 

4/1  Hearing  on  Regnlatory  Reform  Before  the  Subcommittee  on  Oversight  and  Investiga- 
tions  of   the  House   <  "onir-nttee  on   Interstate  and  Foreign   Commerce,   94th  Congress,  2d 
»n,  Vol.  II.  at  2f«7  (1976). 
«  Id.,  at  276.  See  also  273. 
■  Id.,  at  27."). 
"Id.,  at  273. 
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in  a  position  of  trying  to  enforce  the  contract  where  there  are  no 
specific  conditions  in  many  cases  of  which  we  can  enforce."  4i 

Chairman  Dunham's  position  appears  confused  and  does  not  comport 
with  earlier  statements  from  the  Federal  Power  Commission.  As  previ- 
ously noted,  by  letter  of  July  18, 1975,  Chairman  John  X.  Nassikas  ad- 
vised the  Subcommittee  on  Oversight  and  Investigations  that  "all  cer- 
tificates issued  by  this  commission  to  a  natural  gas  producer  authoriz- 
ing the  sale  of  gas  is  (sic)  for  a  fixed  quantity  of  gas  to  be  computed  in 
accordance  with  the  terms  of  the  particular  sales  contract  which  is  the 
basis  of  the  application"  (emphasis  supplied) . 

When  asked  what  mechanisms  the  Commission  had  established  to  en- 
force Order  No.  539,  Chairman  Dunham  responded  that  "We  do  moni- 
tor all  contracts  to  see  under  our  certificates  the  extent  to  which  they 
are  being  followed"  (emphasis  supplied  )  .45  However,  Chairman  Dun- 
ham testified  later  that  the  Commission  monitors  "now  basically 
only  when  there  is  a  problem  that  arises."  4e 

Chairman  Dunham  testified  that  the  Commission  commenced  the 
Form  108  procedure  because  the  Commission  did  not  have  the  infor- 
mation required  to  determine  whether  or  not  producers  were  maintain- 
ing deliverability.47  However,  the  Chairman  subsequently  said  "but  if 
you  are  suggesting  that  once  the  Form  108  is  received  and  .  .  . 
analyzed,  verified,  summarized,  etc.,  that  will  be  the  end  of  the  line  and 
then  [we  will]  have  a  specific  sum  upon  which  we  know  those  contracts 
require  in  terms  of  deliverability,  I  think  that  probably  will  not  be  the 
case."  He  added,  "I  don't  want  to  give  the  impression  that  once  10S  is 
completed  .  .  .  that  ...  we  will  know  exactly  how  many  cubic  feet 
of  gas  must  be  delivered  under  those  contracts."  48 

Finally,  he  testified  that  "[t]o  a  large  extent,  enforcement  is  accom- 
lished  through  the  respective  parties  enforcing  contract  rights."  49 
However,  Chairman  Dunham's  predecessor  at  the  FPC.  John  X.  Xas- 
sikas, testified  before  the  Subcommittee  on  Oversight  and  Investiga- 
tions, in  reference  to  enforcement  of  contract  obligations:  "I  don't 
really  think  that  the  pipelines  have  done  enough  and  I  think  they 
should  do  more."  50  Mr.  Richard  A.  Solomon,  a  former  General  Coun- 
sel at  the  FPC,  testified  that  it  would  be  "unrealistic  to  expect  pro- 
ducer regulation  to  be  enforced  by  a  pipeline  that  is  in  desperate  shape 
for  gas  and  that  is  at  the  mercy  of  the  producers  who  are  either  going 
to  give  them  new  supplies  of  gas  or  not  give  them  new  supplies  of  gas. 
You  are  looking  to  the  wrong  people."  51  Clearly,  Chairman  Dun- 
ham's reliance  on  the  pipelines  to  enforce  producer  delivery  obliga- 
tions is  misplaced. 

«*  Id. 

*ld.s  at  272. 

*«/d,,  at  275. 

<T  Id.,  at  274.  266  and  294. 

«  Id.,  at  275. 

»  Hearings  on  Natural  Gas  Supplies  Before  the  Subcommittee  on  Overrent  and  Investi- 
gations of  the  House  Committee  on  Interstate  and  Foreign  Commerce.  94th  Congress.  1st 
Session  Vol  1  Pt.  2.  at  1193  (1975).  See  also  Hearings  on  Regulatory  Reform  Before 
the' Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce.  94th  Congress.  1st  Session.  Vol.  II.  at  209-15  (197o)  regarding 
Transcontinental  Gas  Pipelines  refusal,  despite  severe  shortages  on  its  system,  to  support 
the  FPC's  efforts  to  enforce  producer  delivery  obligations. 

n  Hearings  on  Regulatory  Reform  Before  the  Subcommittee  on  Oversight  and  Investiga- 
tions of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress.  1st 
Session.  Vol.  IT.  at  225  (197"). 
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Enforcement  of  producer  delivery  obligations  id  not  necessarily 
limited  to  instances  of  violation  of  certificates,  ruder  present  Btatu- 
'Mithnnty.  the  Commission  has  do  power  to  compel  production  of 
natural  gas  unless  gas  reserves  are  dedicated  for  sale  in  hitei 
commerce  or  unless  there  is  a  violation  of  a  certificate,  rate  schedule 
or  contractual  responsibility.58  [fgas  is  not  bo  dedicated,  the  Commis- 
sion cannot  compel  a  producer  to  explore  for  new  reserves  or  to  develop 
and  sell   gas   from   its  present   reserves.81  The   FIT    readily   admits 

though  that  u(t)here  may  be  gas  not  under  contract  being  withheld 

from  dedicaf  ion,  uncommitted  gas  which  we  [  the  FPC  ]  can  do  nothing 

about."54  In  fact,  our  February  r.>7»'>  Report  on  Mobil  oil  Corpora- 
(Jrand  [sle  95  Field  concluded  thai  Mobil's  rejection  of  an  FPC 

certificate,  thus  reducing  the  supply  of  gafl  available  to  two  interstate 
pipelines   severely   pressed   to   serve   customers,  constituted   an   in- 
tentional withholding  of  Supplies  from  the  interstate  market.'5 
Having  acknowledged  thai  producers  not  obligated  to  deliver  under 

a  certificated  contract,  may  he  withholding  gas,  former  ( 'hairman  John 
X.  Xa-sikas  stated  that  if  such  withholding  has  caused  a  natural 
Lras  emergency  that  ".  .  .  we  [the  FPC]  should  have  legislation  that 
would  empower  us  [the  FPC]  to  compel  those  deliveries  of  gas  .  .  ."  ■ 
Testifying  at  a  later  date,  Chairman  Richard  L.  Dunham,  who  is  not 
a  lawyer,  stated  that  the  FPC  had  not  requested  authority  to  pre- 
the  withholding  of  natural  gas  not  under  certificated  contracts. 
He  contended,  without  citing  any  legal  authority,  that  such  authority 
"would  run  into  constitut  ional  problems."  :'7 

Although  Chairman  Dunham  subsequently  abandoned  his  constitu- 
tional argument,58  the  Commission  has  not  asked  support  from  the 
Department  of  the  Interior's  Geological  Survey  which  has  the  respon- 
sibility to  assure  the  diligent  development  of  the  Nation's  eras  reserves 
on  the  outer  continental  shelf.  Neither,  significantly,  lias  the  Commis- 
sion requested  Congress  furnish  authority  to  prevent  withholding  of 
gas  from  the  Federal  domain  not  yei  under  FPC  certificated  contracts. 

The  urgent  need  for  enforcement  of  producer  delivery  obliga- 
tions by  the  FPC  is  dramatically  underscored  by  a  Subcommittee 
study  which  showed  that  more  than  half  of  the  gas  wells  in  the  Gulf 
of  Mexico  are  producing  at  less  than  their  maximum  rate  of  produc- 
tion.59 This  study  established  that  out  of  a  sample  of  133  natural  eras 


•  rin^  on  Natural  Ons  Supplips  F.efore  the  SnhonmpiiHoo  on  Orersieht  and"  Ii 
rations  of  the  House  Committee  on  Interstate  and  Foreign  Commerce.  94th  Congress,  1st 
•:.  Vol.  I   T't.  2.  at  1617  (1975). 

■  Id.,  at  lf>29.  Spo  niso  ITparlntrs  on  Recrulntory  Rpform  Before  tho  Puhcommlttpp  on 
Over  nri'  Enve*tl  oration*,  of  the  TIou«»»  Committee  on  Interstate  ani  Foreign  Commerce, 
94th  Congress.  2nd  Session,  Vol.  II.  at  277  (197fO. 

'*  Id,,  at  1626. 

■  Mobil   on   Corporation:   Failure   to  Deliver  Natural    Gas   to  the  Interstate  Market, 

hv  the  subcommittee  on  Overnight  nnd  Tnvo<fl<rn tlon  of  the  House  Committee  °n 
itate  and  Foreign  Commerce.  94th  Conere=s.   2nd   Session    (1973).   This  rcnorf  shows 
•  1  to  Initiate  nr,  Inst  Mobil  for  "deUneratelv 

nn-l    Intentionally   withholding  supplies   of   lms   from   the   interstate  market."   The 

h,.-o-r..-f.r.      rnioPf<vi    tNs    ?  tfPT>,r^t. 

M  7Te->rlncs    on    Natural    Gas    Supplies   Before   the    Subcommittee   on    Ovorslrht   and    Tn- 
-  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  9  1th  c<>ncress, 
1st  5*»S8ion.  Vol.  T.  pt.  2.  St  1626  M97~V 

r.7  TTcnrlntrs  on  Regulator?  Reform  Before  the  Subcommittee  on  Oversight  nnd  Investiga- 
tions of  tho  House  Onmmittee  on  Interstate  and  Foreign  Commerce.  94th  Congress,  2nd 
•i.  Vol.  II,  ar  27^  (1976). 
*  r<f.,  at  279. 

rr>  Henri n<rs    on    Natural    Gas    Supplies    P.efore    the    Suhcommltfpe    on    Overrent    and    In- 
vestigations of  tho  House  Committee  on  Interstate  and  Forelen  Commerce.  9  1th  Col 
■::.  Vol.   III.  at  230    32    (1970). 
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wells  in  the  Federal  Outer  Continental  Shelf,  68  wells,  more  than  half 
the  sample,  were  producing  at  less  than  80  percent  of  their  MPR 
(Maximum  Production  Rate)  60  some  were  as  low  as  12.2  percent 
of  MPR.  The  average  of  these  wells  was  58.9  percent  of  MPR. 

The  FPC's  failure  to  enforce  producer  delivery  obligations  is  con- 
trary to  its  statutory  responsibilties  and  approaches  willful  disregard 
of  its  obligations  under  the  law.  The  Subcommittee  concurs  with  the 
nine  members  of  the  House  Interstate  and  Foreign  Commerce  Com- 
mittee, who  wrote  to  the  Commission  as  follows. 

Congress  of  the  United  States, 

House  of  Representatives, 
Subcommittee  on  Oversight  and  Investigations 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  August  12, 1976. 
Hon.  Richard  L.  Dunham, 
Chairman,  Federal  Power  Commission, 
Washington,  D.C. 

Dear  Chairman  Dunham  :  The  Federal  Power  Commission  has  the  obligation 
and  the  statutory  authority  under  the  Natural  Gas  Act  and  its  certificates  of 
public  convenience  and  necessity  to  insure  that  the  public  receives  adequate 
supplies  of  gas.  In  this  connection,  we  wish  to  express  our  grave  concern  over 
the  Commission's  July  30,  1976,  Order  No.  539-B  regarding  the  Commission's 
enforcement  of  natural  gas  producer  delivery  obligations. 

Section  7  of  the  Natural  Gas  Act  provides  that  a  certificate  authorizing  service 
shall  be  issued  upon  a  finding  that  the  applicant  is  "able  and  willing  to  prop- 
erly .  .  .  perform  the  service  proposed"  and  that  the  proposed  service  is  or  will 
be  required  by  the  present  or  future  public  convenience  and  necessity.  The  spe- 
cific quantity  of  gas  to  be  delivered  by  a  producer  is  part  of  the  certificated 
"service"  which  the  Commission  finds  meets  the  present  and  future  public 
convenience  and  necessity. 

Section  7(b)  of  the  Natural  Gas  Act  states  that  no  natural  gas  company  shall 
abandon  any  service  without  the  prior  permission  and  approval  by  the 
Commission. 

A  reduction  in  the  quantity  of  gas  delivered  by  a  producer  is  a  reduction  of 
"any  service"  and  hence  constitutes  a  partial  abandonment  of  service  requiring 
prior  Commission  approval  Panhandle  Eastern  Pipe  Line  Co.  v.  Michigan  Con- 
solidated Gas  Co.,  Ill  F.  2d  942,  945  (CA6. 1949). 

On  October  14.  1975,  former  Chairman  Nassikas  advised  the  Subcommittee  that 
".  .  .  .  all  certificates  issued  by  this  Commission  to  a  natural  gas  producer 
authorizing  the  sale  of  gas  are  for  a  fixed  quantity  of  gas  to  be  computed  in 
accordance  with  the  terms  of  the  particular  sales  contract  which  is  the  basis  of 
the  application"  (emphasis  supplied).  It  is  the  Commission's  responsibility  to 
determine  if  natural  gas  producers  are  delivering  the  fixed  quantity  of  gas  to 
pipelines  that  their  FPC  certificaes  require. 

Natural  gas  producer  sales  certificates  issued  by  the  Commission  normally 
do  not  set  forth  a  stated  daily  delivery  volume.  Rather,  these  certificates  pro- 
vide that  the  daily  delivery  obligation  of  a  producer  will  be  determined  by  a 
ratio  of  the  recoverable  reserves  contained  under  the  acreage  that  the  producer 
has  dedicated  to  the  performance  of  the  contract.1 

The  Commission  has  acknowledged  that  natural  gas  producers  are  not  deliver- 
ing the  minimum  quantity  of  gas  to  the  pipelines  that  the  producers'  FPC 
certificates  require.  When  asked  at  a  bearing  of  the  Subcommittee  on  Energy 
and  Power  of  the  House  Committee  on  interstate  and  Foreign  Commerce  on 
October  24,  1975,  "isn't  it  a  fact  that  a  considerable  number  of  rate  schedules 
are  now  not  making  their  minimum  daily  contract  quantity?"  The  Commission's 
Deputy  General  Counsel  responded  "I  would  say  that  is  a  fact."2 


«Tho  United  States  Department  of  the  Interior  Geological  Survey  Outer  Continental 
Shelf  Order  No.  11  defines  Maximum  Production  Rate  (MPR>  as  "the  approved  maximum 
dally  rate  at  which  oil  may  he  produced  from  a  specified  oil  well  completion  or  the  maxi- 
mum anproved  dally  rate  at  which  <ras  may  he  produced  from  a  cpoei  flood  well  coronlotion." 

1  Hearings  on  T  oner  Term  Natural  Oas  Issues  Before  the  Subcommittee  on  Enorsry  and 
Power  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
at  5   (1975>. 

2/tf.,  at  8. 
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The  Commission,  however,  does  not  know  how  many  gaa  producers  are  uot 

meeting  their  delivery  Obligations.   When  asked  at   that   same  bearing    •iijtj.roxi- 
inately    what    percentage   or   how   many    [PPC    rate   schedules]    arc   not    making 

their  daily  contract  quantities?"  The  commission's  Deputj   General  Counsel 

answered".  .  .   .   1  don't  think  we  know."  * 

in  an  apparent  effort  to  cure  these  deficiencies,  on  October  14,  1975,  the  Com- 
mission Issued  Order  No.  589  which  reiterated  the  Commission's  authority  and 
Intention  to  enforce  natural  gas  deliverability  obligations  by  producers  under 
FPC  certificates,  According  to  Commissioner  Smith  •■order  No.  r>::'.>  .  .  .  dors 
not   change  the  law  as  to  supply  ami  deliverability  obligations,  but,  rather, 

it    reiterates  what    the  statutory   and   decisional   law   now   provides."4 

order  No.  689  directed  that  natural  ^is  companies  comply  with  all  natural 
gas  deliverability  requirements  to  meet,  inter  alia,  certificated  quantities  of 
natural  gas.  Order  No.  539  promulgated  section  2.88  of  the  Commission's  General 
Policy  and  interpretations  which  provided,  inter  alia,  that  "the  certificated 
minimum  daily  delivery  obligation  of  the  seller  <1)  shall  he  determined  in 
accordance  with  applicable  provisions  specifically  set  forth  in  sellers  contract 

Unless  otherwise  changed  by  the  Certificate  authorization,    (2)    shall  lie  without 

regard  to  any  contractual  reservations  contrary  to  the  certificate  authorization, 

CA)  and  shall  remain  in  full  force  and  effect  unless  and  until  changed  by  appro- 
priate certificate  authorization  amendment  based  upon  Applicant's   full   i 
mentation  of.  inter  alia,  the  reasons  for  any  such  proposed  amendment,  the  sales 
production  history,  the  amount  of  remaining  connected  reserves  of  Applicant 
dedicated  under  the  contract  and  the  status  of  Applicant's  nondeveloped  reserves 
dedicated  under  the  contract."  The  Commission  also  required  that  if  a  party 
lias   not   secured   an   appropriate  certificate  amendment  and   there  are  circum- 
stances resulting  in  the  delivery  of  a  lesser  quantity  of  natural  gas  than  any 
certificated  delivery  obligation,  that  the  party  file  a  verified  report  setting  out 
the  circumstances  of  such  lesser  deliveries  and  the  corrective  actions  which  the 
party  proposes  to  undertake  in  order  to  moot  any  experienced  delivery  deficiency. 
In  addition,  each  producer  receiving  an  FPC  certificate  was  required  to  r 
the  results  of  all  reserve  determinations  or  subsequent  reserve  redetermina 
to  the  Commission. 

On  December  17.  1975,  the  Commission  Issued  a  Notice  of  Proposed  Rulemaking 
proposing  a  new  FPC  Form  No.  108  for  the  purpose  of  accumulating  data  in 
a  usable  form  necessary  to  identify  the  rate  schedules  which  were  underproduc- 
ing. This  order  specified  the  need  to  identify  rate  schedules  that  are  not  mi 
their  minimum  delivery  obligations  and  acknowledged  the  relevance  of  reserve 
estimates  to  a  determination  of  minimum  delivery  obligations. 

The  Commission's  recently  issued  Order  No.  o.°,*)-P»  abandons  the  natural  gas 
producer  delivery  obligation  set  forth  in  Order  No.  r,.°,0.  Order  No.  539  required 
natural  gas  producers  to  deliver  a  fixed  quantity  of  natural  gas  which  was 
termed  the  producers'  "certificated  minimum  daily  delivery  obligation."  This 
volume  wis  a  ratio  of  the  producer's  recoverahle  reserves  under  the  acreage 
dedicated  to  its  contract.  Order  No.  O30-B  abandons  this  delivery  standard  and 
Substitutes  in  its  place  a  "nrudent  operator"  standard.  The  Commission  says  it 
will  henceforth  use  the  prudent  operator  test  to  judge  the  service  obligations  of 
producers  under  its  certificates.  The  Commission's  abandonment  of  its  standard 
in  Order  No.  539  is  contrary  to  Commissioner  Smith's  representation  that  Order 
No.  539  reiterated  what  the  statutory  and  decisional  law  now  provides.  In  addi- 
tion, Order  No.  5v5f)-P,  eliminated  Section  2.83  of  the  Commission's  General 
Policy  and  Interpretations. 

A  more  amorphous  and  ambiguous  delivery  standard  could  hardly  he  found. 
A   prudent  operator  in  an  industry  which  has  repeatedly  demonstrated  its  in- 
difference to  anything  hut  its  own  financial  self  interest  is  a   standard  so  de- 
void or  meaningful  content  for  consumer  interests  that  its  use  by  the  FFC  is 
mount  to  an  abdication  of  its  statrdorv  rosponsihil'ties. 

The  Commission  has  known  since  1071  that  natural  cas  producers  are  not 
meeting  their  minimum  daily  delivery  old i orations.5  "Rut  the  Commission  has  not 
identified  which  producer  rate  schedules  are  deficient  in  this  regard,  BO  that  the 
producers'  delivery  obligations  could  he  enforced. 


»  Td. 

*  i''..  ,it  on. 

B  /'/.,  at  07. 
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In  addition,  this  Subcommittee  has  conducted  innumerable  investigations  of 
the  failure  by  producers  to  deliver  natural  gas  committed  to  the  interstate 
market. 

A  July  1075  Preliminary  Report  by  the  Subcommittee  on  delays  in  natural  gas 
production  by  Cities  Service  Oil  Company  concluded  that  Cities  Service  had  pur- 
posefully delayed  commencing  the  workover  of  its  wells,  and  that  this  delay 
resulted  in  disruptions  of  deliverability  of  substantial  quantities  of  gas  needed 
by  consumers  during  the  critical  winter  heating  season. 

An  October  1975  Report  by  the  Subcommittee  on  declining  deliverability 
at  the  Garden  City,  Louisiana  held  operated  by  Exxon  Corporation  and  Quintana 
Petroleum  Corporation  found  that  the  producers  had  failed  to  undertake  diligently 
the  work  projects  necessary  to  maintain  deliverability  of  natural  gas  from 
the  field  and  establish  production  from  untapped  reservoirs.  In  addition,  the 
Subcommittee's  Report  recommended  that  the  FPC  should  forthwith  commence 
proceedings  and  issue  orders  requiring  producers  to  undertake  work  projects 
and  take  any  other  steps  necessary  to  maintain  deliverability  at  contractual  and 
certificate  levels,  in  accordance  with  the  legal  obligations  of  the  producers. 

A  November  1975  Report  by  the  Subcommittee  on  the  declining  deliverability 
at  the  Bastian  Bay  Field  Louisiana  found  that  Getty  Oil  Company  and  Tenneco, 
Inc.,  the  two  producers  of  the  field,  had  not  undertaken  sufficient  drilling  to 
maintain  natural  gas  deliverability. 

The  urgent  need  for  vigorous  enforcement  of  producer  delivery  obligations 
by  the  Commission  is  dramatically  underscored  by  a  recent  Subcommittee  staff 
study  which  showed  that  more  than  half  of  the  gas  wells  in  the  Gulf  of  Mexico 
are  producing  at  less  than  their  maximum  rate  of  production.  This  study  estab- 
lished that  out  of  a  sample  of  133  natural  gas  wells  in  the  Federal  Outer  Con- 
tinental Shelf,  68  wells — more  than  half  the  sample — were  producing  at  less  than 
80  percent  of  their  MPR  (Maximum  Production  Rate)  ;  some  were  as  low  as 
12.2  percent  of  MPR.  The  average  of  these  wells  was  58.9  percent  of  MPR. 

The  Commission  has  failed  to  follow  up  on  these  reports,  to  expand  them,  and 
to  look  into  the  entire  question  of  why  natural  gas  producers  are  not  delivering 
the  gas  that  they  can  deliver. 

The  Commission's  retreat,  demonstrated  by  the  issuance  of  Order  No.  539-B, 
with  respect  to  the  enforcement  of  producer  delivery  obligations  is  shocking. 
Instead  of  vigorously  enforcing  the  Natural  Gas  Act  by  requiring  gas  producers 
to  deliver  their  certificated  minimum  daily  delivery  volumes,  the  Commission 
has  dedicated  itself  to  urging  that  the  Natural  Gas  Act's  regulatory  provisions 
be  amended  to  deregulate  the  price  of  natural  gas.  As  proof  of  the  need  to  de- 
regulate the  price  of  natural  gas,  the  Commission  points  to  the  shortage  of  natural 
gas  it  has  in  large  measure  abetted. 

The  responsibility  for  any  economic  dislocation  and  harm  resulting  from  any 
future  "shortage"  of  natural  gas  rests  largely  with  the  Commission's  failure 
to  enforce  natural  gas  producers'  delivery  obligations.  Despite  an  abundance  of 
evidence  indicating  more  than  an  insignificant  amount  of  withholding  of  natural 
gas  supplies,  the  FPC  has  not  taken  effective  action. 

The  Commission's  recent  actions  approach  the  level  of  willful  disregard  of 
its  obligations  under  the  law. 
Sincerely, 

Hap.ley  O.  Staggers, 
Chairman,  Committee  on  Interstate  and  Foreign  Commerce. 

John  E.  Moss, 
Chairman,  Subcommittee  on  Oversight  and  Investigations. 

John  D.  Dingell, 
Chairman,  Subcommittee  on  Energy  and  Poicer. 
William  Brodhead. 

Mem  oer  of  Congress. 
Toby  Moffett. 

Member  of  Congress. 

RlCTIARD  OTTINGER, 

Member  of  Congress. 
Andrew  Magt-ire, 

Member  of  Congress. 
Henry  A.  Waxman, 

Member  of  Congress. 
Philip  Sharp. 

Member  of  Congress. 
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Instead  of  enforcing  the  Natural  (ia>  Act  by  requiring  gas  jpxor 
ducers  to  deliver  their  certified   \ <il uiiu's.  the   FPC  baa  dedicated 

itself  to  urging  tliat  the  Natural  (la.-  A«-t"s  regulatory  provisions  be 
gutted  to  permit  an  uncontrolled  increase  in  the  price  01  natural  gas 

to  consumer.-.'1  As  proof  of  the  claimed  need  to  deregulate  the  price 
of  natural  gas,  the  Commission  points  to  the  shortage  of  natural  gas. 

While  there  is  substantial  evidence  indicating  more  khan  an  in- 
significant amount  of  withholding  of  natural  gas  the  Commission  has 
failed  to  pursue  I  his  evidence  or  en  farce  producer  delivery  obligaJ  Laos* 

The  FPC   remains  insensitive  to  the  threatened  eeonomie  dislocation 

and  harm  resulting  from  recent  curtailments^)!  deliveries. 

B.   auam>onm!:\t   of   COST-BASBD   run  i\c 

In  July  1976,  tin1  Commission  granted  natural  gas  producers  the 
largest  price  increase  in  the  history  of  natural  gas  price  regulation. 

The  impact  on  consumers  is  estimated  to  he  $1.5  billion  a  year.81 

The  Commission  set  a  price  for  unew"  natural  gas  of  $1.42  per  Mcf. 
a  figure  fully  184  percent  higher  than  the  50*cent  price  deemed  ade- 
quate only  IS  months  before.'  ■  Notwithstanding  that  the  FPC'  has 
sought  to  prescribe  rates  on  the  basis  of  economic  factors  unrelated  to 
cost.0,4  the  Commission  repeatedly  stated  in  Opinion  No.  770  that  the 
$1.42  rate  is  "fully  costdiased  and  reasonable."  M  Xoncost  factors  were 
examined,  said  the  Commission,  only  ".  •  •  to  insure  that  the  cost- 
based  rate  is  just  and  reasonable. "  w 

Yet,  analysis  of  the  Commission's  methodology,  and  subcommittee 
hearings  held  a  month  after  the  decision,  established  that  if  costs  were 
considered  they  were  not  actual  costs  as  required  by  law,67  but  hypo- 
thetical costs  based  on  untested  assumptions. 

The  Federal  income  tax  allowance  granted  by  the  Commission  is 
an  example.  Xo  less  than  43  cents  of  the  $1.42  price  is  intended  to 
reimburse  natural  gas  producers  for  Federal  income  tax  payments 
incurred  as  a  result  of  repeal  of  the  oil  and  gas  depletion  allowance. 
For  that  purpose  the  Commission  astum-cs,  in  a  hypothetical  costing 
model,  that  producers  would  be  paying  the  full  48  percent  statutory 
corporate  income  tax  rate,  after  accounting  for  selected  deductions 
and  credits. 

But  the  facts  belie  the  assumption.  Xo  evidentiary  hearings  were 
held  by  the  Commission  in  which  gas  producers  were  required  to 
produce  actual  tax  returns.08  No  studies  were  conducted  by  the  Com- 
mission to  determine  the  true  effect  of  repeal  of  the  depletion  allow- 

n  FTC  News  Release  No.  211S4.  Issued  March  4,  1975. 

"Opinion  Xo.  770.  infra  note  03.  at  5. 

"Opinion  Xo.  770.  National  Rates  for  Jurisdictional  Sale*  of  Natural  Can  Dedicated  to 
Interstate  Commerce  on  or  After  January  1,  1973,  for  the  Period  January  1,  1U75  to 
Deccrnhcr  .?/,  197C,  issued  July  27.  l'.ni, 

The  lower  HO  cvnt  rate,  was  prescribed  in  Opinion  609-H.  issued  December  4.  1074. 
Just  and  treasonable  National  Rates  for  Sales  of  Natural  Gas  From  Wells  Commenced  on 
or  After  January  1,  197S  and  New  Dedications  of  Natural  Gas  to  Interstate  Commerce  on 
or  After  Januaru  1,  l'J73. 

•*  Supra   note   1  5. 

65  Opinion  Xo.  770.  supra  note  G3  at  1-2. 

*  Federal  Pou-cr  Commission  v.  United  Gas  Line  Co.,  3S6  U.S.  237,  244-45  (10C7\  and 
discussion,  infra  note  83. 

"Hearings  on  Federal  Power  Commission  Biennial  Rate  Decision  Before  the  Subcom- 
mittee on  Oversight  ,ind  Tnves tieations  of  the  House  Committee  on  Interstate  and  Foreign 
Commerce.  94th  Cone,  2d  Sess.,  at  Tr.  5G,  1970. 
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ance.69  If  studies  had  been  conducted,  the  Commission  would  have 
discovered  that  (1)  the  assumed  48  percent  tax  rate  is  wholly  un- 
realistic; 70  and  (2)  credit  for  repeal  of  the  depletion  allowance  should 
amount  to,  at  most,  a  fraction  of  that  allowed. 

The  Commission  had  ample  warning  of  the  hazards  of  such  assump- 
tions. In  1968  the  Commission  itself  said  "It  is  an  essential  precept  of 
regulatory  law  that  no  income  tax  allowance  should  be  permitted 
except  for  taxes  actually  paid."  71  Because  of  the  producers'  failure  to 
come  forward  with  actual  tax  returns,  the  Commission  in  that  1968 
decision  was  constrained  to  admit  that  "Without  such  returns  avail- 
able to  us,  we  cannot  begin  the  required  analysis  which  will  establish 
the  extent  of  the  industry's  tax  liability,  if  any,  in  the  light  of  the 
provisions  in  the  revenue  laws  which  would  reduce  or  eliminate  the  tax 
liability."  72 

The  Commission  firmly  adhered  to  that  same  policy  in  subsequent 
decisions,  including  its  Opinion  No.  699-H  in  December  1974,  when 
the  Commission  reasoned  that  "the  complex  nature  of  Federal  tax 
laws  negate  any  simple  calculation  of  a  Federal  tax  liability  and 
require  consideration  of  the  producer's  tax  returns  in  order  to  con- 
sider the  timing  relationships  between  investment  expenditures,  the 
expensing  of  intangible  drilling  costs,  and  jurisdictional  sales."  73  In 
that  1974  decision,  however,  the  Commission  invited  producers  to 
seek  specific  relief  for  taxes  actually  paid,  upon  submission  of  "copies 
of  their  Federal  income  tax  returns  and  such  supporting  schedules  as 
are  necessary  to  permit  the  Commission  to  determine  the  appropriate 
amount  of  a  Federal  income  tax  allowance,  if  any."  7*  Significantly, 
no  producer  came  forward.75 

This  traditional  "show  me"  policy  was  not  disregarded  by  the 
Commission's  staff  as  it  approached  Opinion  Xo.  770.  Both  the  FPC's 
Office  of  Economics  and  its  Producer  Kate  Division  specifically  ex- 
cluded any  income  tax  provision  in  their  proposed  rates  of  58  cents 
and  62  cents  per  Mcf  respectively.  As  the  Office  of  Economics  put  it : 

"We  believe  that  producers  should  be  compensated  for  income  taxes 
actually  incurred.  However,  we  know  of  no  factual  basis  for  esti- 
mating income  taxes  incurred  on  natural  gas  operations  in  the  past  or 
those  to  be  incurred  in  the  future."  76 

The  Office  of  Economics  went  on  to  recommend  that  "the  Commis- 
sion take  action  to  obtain  an  evidentiary  basis  for  the  justification  of 
an  income  tax  allowance."  77  But  the  Commission  did  nothing  of  the 
kind. 

The  view  of  the  Office  of  Economics  was  riot  altogether  unanimous. 
The  head  of  that  department,  Dr.  Haskell  P.  Wald,  felt  that  due  to 
repeal  of  percentage  depletion,  "a  tax  allowance  equal  to  16  percent  of 

69  Id.,  at  Tr.  49. 

70  Id.,  at  Tr.  50-51,  and  discussion  following. 

71  Opinion  No.  ^-*<>.  Area  Rate  Proceeding  et  ah  (Southern  Louisiana  Area),  Docket  Xo. 
AR61-2  et  ah.  at  581. 

72  Id.  at  587-88. 

73  Opinion  No.  699-H,  supra  note  63,  at  35. 
*  Id.  at  36. 

75  Testimony,  Dr.  John  Galloway.  Special  Assistant,  Subcommittee  on  Oversight  and 
Investigations,  Hearings,  supra  note  6S.  at  Tr.  11. 

78  Comments  of  the  Office  of  Economics  of  the  Federal  Power  Commission,  National 
Rates  for  Natural  Gas,  Docket  No.  KM  75-14  (July  29,  1975),  at  3. 

77  Id.  at  4. 
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the  selling  price"  should  be  allowed,71  or  about  half  of  the  48  cent 
Mcf  tax  allowance  finally  agreed  to  by  the  Commission,  A  Library  of 
Congress  study  requested  by  the  Subcommittee  determined  thai    the 
Legislation  repealing  percentage  depletion  is  not  sufficient  to  account 

for  the  new  income  tax  treatment  J  in  Opinion  770] — and  in  fact,  falls 
far  short  of  accounting  for  it."  •"■'  The  Library  of  Congress  Btudy  did 

not  offer  an  opinion  as  to  what  would  constitute  a  proper  tax  allow- 
ance on  grounds  that  the  Library  knows  "of  UO  data  which  can  be 
used  to  establish  any  sort  of  industry  wide  effective  tax  rate  for  natural 
gas  producers."  80 

What  is  known,  however,  is  that  in  the  recent  past,  although  before 
repeal  of  percentage  depletion,  the  Largest  oil  and  gas  producers  in 
the  ITnitea  States  paid  Federal  income  taxes  amounting  to  roughly 
5  percent,81  a  far  cry  from  the  -is  percent  adopted  by  the  Commission, 
The  reduction  in  taxes  actually  paid  by  these  producers  is  attributable 
to  such  deductions  as  the  foreign  tax  credit  (which  negates  much  of 
the  industry's  U.S.  tax  liability),  and  to  write-offs  associated  with 
domestic  operations  not  within  the  FPC's  direct  regulatory  purview, 
so-called  "nonjurisdict  ion  tax  benefits." 

The  Commission  failed  to  take  such  tax  benefits  into  account  in 
Opinion  No.  770,  despite  the  United  States  Supreme  Court's  1967 
warning  that  the  Commission  has  "the  power  and  the  duty  ...  to  limit 
cost  of  service  to  real  expenses'-  (emphasis  supplied) .  According  to  the 
Supreme  Court,  this  meant  that  "the  Commission  has  the  power  to 
reduce  cost  of  service,  and  hence  rates,  based  on  the  application  of  non- 
jurisdictional  losses  to  jurisdictional  income."82 

In  its  opinion,  the  Commission  refused  to  take  into  account  some 
completely  "jurisdictional"  tax  benefits.  In  times  of  industry  growth 
for  example,  increased  exploration  and  development  expenditures  can 
defer  a  significant  portion  of  a  producer's  current  tax  liability.  A 
memorandum  from  the  head  of  the  FPC's  Office  of  Economics,  noted 
"it  is  easy  to  construct  examples  which  show  that  IDC  (intangible 
drilling  cost)  expensing  will  permit  the  deferral  of  income  taxes  for 
an  extended  period  of  years."83  But  the  Commission  sidestepped  this 
issue  by  stating  its  inability  to  assess  accurately  the  tax  benefits  of 
expected  short  term  growth  and  by  suggesting  the  lack  of  any  long 
term  growth  in  the  natural  gas  industry.  The  opinion  does  not  provide 
for  a  reduction  in  the  43  cent  tax  allowance  even  in  the  event  of  future 
increased  drilling.  Thus,  the  Commission's  stated  inability  to  accu- 


*  Memorandum  from  riaskell  P.  Wald,  Chief.  Office  of  Economics,  FIT.  to  Chairman 
Dunham.  July  13,  1976.  p.  2,  copy  on  file  with  Subcommittee  on  Oversight  and  Investiga- 
tions of  the  House  Committee  on  Interstate  and  Foreign  Commerce. 

"'  Memorandum  from  Library  of  Congress  ro  Rep.  John  E.  Moss,  Aug.  26.  1976,  p.  1, 
appearing  in  appendix.  [Hearings,  supra  note  68.] 

">  Id.,   at   3. 

81  "Analysis  of  Tax  Data  of  Seven  Major  Oil  Companies."  Committee  on  Government 
Operations.  United  States  Senate.  November  1974,  appearing  in  pertinent  part  in  appendix 
of  Hearings,  supra  note  68. 

The  study  found  that  seven  major  oil  companies  paid  an  effective  U.S.  income  tax  rate 
I   Dercent  in  only  one  case,  and  appreciablv  less   than  .>  percent  in  all  oth-T  cases, 
from  1968  through  1972. 

82  Federal  Poorer  Commission  v.  United  Gas  Pipe  Line  Co.,  supra,  386  U.S.  237.  24.". 
See  supra  note  67. 

In  a  closely  related  decision.  Opinion  No.  740-C.  rendered  hy  the  Federal  Power  Commis- 
sion eiirht  days  prior  to  issuance  of  Opinion  No.  770.  the  United  Has  Pipeline  case  is  quoted, 
but  without  the  critical  word  "duty."   See  Hearinffi,  9upra  note  68,  at  Tr. 

M  Memorandum  from  naskoll  p.  Wald.  Chief.  Office  of  Economics,  'o  Depnty  Chief, 
Bureau  of  Natural  Gas,  May  12,  l!)7r>.  at  2.  appearing  in  Hearings,  supra  note  68. 
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ratfcly  a^ess  tax  benefits  is  used  as  an  excuse  not  to  account  for  them 
at  all.  Yet  when  it  came  to  tax  costs,  the  Commission  used  its  inability 
to  accurately  assess  actual  tax  liabilities  to  the  opposite  effect — as  an 
excuse  to  grant  producers  credit  for  the  full  statutory,  and  merely 
theoretical,  rate  of  48%.  The  producers,  of  course,  benefit  in  both 
instances. 

If  the  tax  allowance  of  43  cents  in  the  new  $1.42  rate  is  the  single 
largest  factor,  the  Commission's  concept  of  productivity  "is  the  corner- 
stone of  the  analysis  used  to  determine  the  cost  for  'new'  gas." 84  As 
explained  infra  85  productivity  for  a  given  year  is  calculated  by  divid- 
ing that  year's  non-associated  gas  reserve  additions  by  the  total  suc- 
cessful gas  footage  drilled  for  that  year.  An  understatement  of  reserve 
additions,  therefore,  would  yield  an  artificially  low  productivity  fig- 
ure, which  in  turn  would  result  in  increased  producer  profits  at  the 
expense  of  consumers. 

An  extensive  discussion  of  the  FPC's  past  reliance  on  reserve  data 
furnished  by  the  American  Gas  Association,  an  industry  trade  group. 
follows  in  case  study  C.  In  this  case,  however,  the  Commission  did 
not  depart  from  American  Gas  Association  figures  in  setting  the  new 
$1.42  rate  despite  their  manifest  infirmities.88 

Closely  related  to  productivity,  and  as  important  to  the  new  rate, 
is  the  cost  of  drilling.  Here  too,  the  FPC  relied  on  industry-generated 
data,  the  great  bulk  of  which  was  obtained  from  the  Joint  Association 
Survey  (JAS),  a  report  compiled  and  published  by  the  American 
Petroleum  Institute. 

JAS  data  has  not  always  enjoyed  such  favor  with  the  Commission. 
Eleven  years  a^o,  in  its  first  area  rate  case,  the  Commission  refused 
to  accept  JAS  data,  saying : 

"We  agree  with  the  presiding  examiner  that  the  JAS  statistics 
should  not  be  used  to  decide  this  issue.  The  presiding  examiner  has 
pointed  out  that  the  companies  included  in  the  JAS  were  not  selected 
on  a  random  basis,  and  that  filling  out  and  returning  the  JAS  question- 
naire was  voluntary.  The  results  thus  reflect  a  considerable  amount 
of  self -selection.  Due  to  the  method  of  selection  there  is  no  assurance 
that  the  sample  is  characteristic  of  the  industry  as  a  whole."  87 

In  a  comment  on  Opinion  No.  770,  Haskell  Wald,  head  of  the  FPC's 
Office  of  Economics,  was  uneasy  over  the  Commission's  reliance  on 
JAS  data.  "The  Commission,"  he  said,  "has  never  examined  the  JAS 
statistical  sample,  nor  have  we  investigated  the  JAS  methodology  for 
weighing  the  sample  data  to  obtain  the  national  averages,"88  a  fact 
which  the  Commission's  chairman,  Richard  L.  Dunham,  confirmed  in 
recent  subcommittee  hearings.89 

Relying  on  faulty  data  to  determine  costs  is  questionable  enough, 
but  in  addition  the  Commission  completely  omitted  consideration"^ 
a  sizable  benefit  to  producers.  Commissioner  Smith,  in  his  dissenting 
opinion,  emphasized  the  majority's  failure  to  consider  "advance  pay- 

94  Onlnlon    No.    770.   aunra  noto   T..7.   at   83. 

mrpo  Case  Study  C,  "Lack  of  Reliable  Information  for  Regulation."  infra  at  — . 
8n  iff  a t  — . 

TlniHlP  E    Alkmnn.  rt  al,  North  Central  Oil  Corp..  ct  ah.  Docket  No.  CI  60-435.  ct  al 
(Permian  Basin  I),  at  51. 

T,TJU1<o,,01rn-pnm  fo°m  TTns!CPl1  ,P-  ST***.  OMef.  Office  of  Economics,  to  Chairman  Dunham. 
'''I.-'    10,n-  n-  2  P»PeftTin*  in  Hearings  supra  note  6S. 
89  Hearing*,  supra  note  68  at  Tr.  107. 
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ments"-    *   term   Inferring  to  the  billions  of  dollars  in   interest  free 

loans  made  to  producer*  from  pipeline  companies  aince  L97a  The 

pipelines    in  turn,  are  allowed  l>v  the  FPC  to  include  inlere,!  EorUiese 

toan9  in  their  rate  base.  The  result  is  a  mechanism  whereby  consumers 

are  required  to  contribute  buge  amounts  of  capital  to  support  natural 

producers.  .  ,. 

Of  the  over  $2  billion  in  advance  payments  currently  outstanding, 

Commissioner  Smith  said  that  "it  would  Beam  reasonable  to  gauge 
the  effects  of  this  massive  infusion  of  consumer  contributed  cost  free 

capital  to  the  producing  segment  of  the  industry  .  .  .**  M  Nor  is  the  five 

interest  any  mean  amount.  According  to  Commissioner  Smith,  pro- 
ducer sayings  are  $800  million  per  year."1 

The  Commission's  own  staff  was  not  unaware  of  the  consequences 
of  ignoring  advance  payments.  Commenting  on  a  draft  of  Opinion 
Xo/T7<>.  the  FPC's  chief  accountant, Lb  II.  Drennan,  noted: 

The  advance  payments  provide  a  cost  free  source  of  funds  f«.r  producer 
exploration  and  development  for  Substantial  periods  Of  time,  up  tO  several  .wars 

in  some  cases. 

The  draft  opinion  cost  calculations  are  premised  on  the  assumption  that  a 
producer's  cost  of  capital  is  15  percent  To  the  extent  that  advance  payments  are 

used  :ve  oi  capital,  such  premise  is  not  correct.93 

Mr.  Drennan  went  on  to  state  that  although  the  FPC  did  not  have 
data  available  to  estimate  reasonably  the  impact  of  advance  pay- 
ments, **lt  certainly  would  lower  the  rate/' 93 

Beyond  those  cost  and  benefit  factors,  and  the  Commission's  failure 
To  realistically  assess  them,  the  Subcommittee's  stall  analysis  of  Opin- 
ion No.  770,  and  subsequent  hearings,  revealed  a  definitional  problem 
of  major  proportions.  Ostensibly,  the  $1.4:2  rate  applies  to  "new  nat- 
ural gas,"  defined  as  that  which  is  sold  "from  wells  commenced  on  or 
after  January  1,  1075"  or  that  which  is  sold  ''pursuant  to  contracts 
executed  on  or  after  January  1,  1975,  for  the  sale  of  natural  gas  in 
interstate  commerce  where  such  gas  has  not  previously  been  sold  in 
interstate  commerce.'794  The  overriding  rationale  for  the  increased 
price  for  this  gas  is  to  afford  producers  sufficient  incentive  to  explore 
for  ''new  gas." 

Yet  under  questioning  at  the  subcommittee's  hearings  on  Opinion 
Xo.  770,  Chairman  Dunham  acknowledged  that  new  wells  drilled  into 
previously  discovered  reservoirs  would  qualify  for  the  new  rate.95  In- 
deed, u.  .  .  Opinion  770  makes  no  distinction  between  yet-to-be-dis- 
covered reserves  .  .  .  and  reserves  which  are  already  known,  identified, 
and  even  in  production.*' 9G 

The  result  is  an  overwhelming  incentive  to  producers  to  convert 
"old  gas"  into  "new  gas"  by  drilling  shallow  and  probably  unneces- 
sary developmental  wells  in  known  fields,  rather  than  exploring  for 
new,  large-scale  reserves.  Not  only  does  the  producer  enjoy  windfall 

90  Opinion  No.  770,  svpra  note  63,  Dissent,  at  12. 

91  Id.  The  practice  of  allowin.tr  new  advanced  payments  contracts  has  ceased.  However, 
outstanding  contracts  do  not  mature  until  1080. 

93  Memorandum  from  L.  H.  Drennan.  Chief  Accountant,  to  Chairman  Dunham,  p.  2, 
July  16,  1976,  appearing  in  Hearings,  supra  note  68. 

85  Id.  at   2. 

•*  Opinion  No.  770,  supra  note  63.  at  2. 

96  Hearings,  supra  note  68,  Tr.  at  66-67. 

» Testimony  of  Dr.  Oscar  Stronu'in.  Special  Consultant,  Subcommittee  on  Oversight  and 
Investigations,  House  Comm.  on  Interstate  and  Foreign  Commerce,  Hearings,  supra  note 
68,   Tr.   23-4.  w  '      ' 
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profits  from  the  conversion.97  but  the  rationale  of  the  price  rise— to 
enhance  exploration  for  truly  "new"  gas — fails. 

If  the  Federal  Power  Commission  harbors  any  doubt  that  its  nat- 
ural gas  price  regulation  must  be  based  on  the  true  costs  of  explora- 
tion for,  development  and  production  of  gas.  plus  a  reasonable  return 
on  investment,  despite  an  array  of  appellate  court  cases  which  say 
that,98  then  the  Congress  should  make  the  mandate  of  cost-based  rate 
regulation  explicit. 

No  further  congressional  mandate  should  be  required  to  compel  the 
Commission  to  require  empirical  evidence,  produced  in  open  hearings, 
of  the  costs  the  Commission  relies  upon.  Hypothetical  tax  costing 
models,  assuming  producer  payment  of  statutory  maximums;  un- 
challenged industry  generated  data  on  reserves  and  drilling  costs; 
complete  omission  of  multi-billion-dollar  cost-free  capital  benefits; 
and  untested  industry  conduct  in  the  face  of  the  loosely  defined  appli- 
cability of  the  new  rate — are  a  conscious  disregard  of  the  clear  intent 
of  Congress. 

C.    LACK    OF   RELIABLE   INFORMATION   FOR   REGULATION 

The  Commission  often  does  not  have  facts  sufficient  to  constitute  a 
reliable  basis  for  regulation.  To  a  large  extent,  FPC  decisions  are 
based  on  evidence  supplied  by  special  regulated  interests  and  "[a] 
regulatory  authority  .  .  .  whose  information-gathering  procedures 
cause  it  to  receive  significantly  more  and  better  information  favorable 
to  the  regulated,  will  reach  decisions  that  are  excessively  favorable  to 
the  snecial  interests." 99  Former  Commission  Chairman  John  N. 
Nassikas  told  the  subcommittee  on  Oversight  and  Investigations  that 
"[t]hroughout  the  past  5  to  6  years,  this  has  been  a  ven?  critical  and 
crucial  issue  examined  by  the  Commission  as  to  what  extent  should  we 
rely  on  industry  figures,  to  what  extent  should  we  secure  our  own."  10(> 

The  Commission  possesses  stautory  authority  to  collect  data  from  the 
natural  gas  companies  it  regulates.  The  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  recently  said  that  "while  the  regulatory 
and  rate  setting  jurisdiction  of  the  Commission  is  narrowly  defined, 
Congress  has  given  it  broad  authority  to  gather  data  which  would  in 
any  rational  way  aid  it  in  the  performance  of  its  statutory  func- 
tion."101 

The  Natural  Gas  Act,  however,  limits  the  FPC's  authority  to  collect- 
ing data  from  those  companies  failing  under  its  jurisdiction.102  Accord- 
ingly, the  FPC  seeks  legislation  which  would  broaden  that  authority 
to  collect  information  with  respect  to  all  segments  of  the  natural  gas 
industry,  whether  or  not  subject  to  FPC  jurisdiction.103 

07  Id.,  Tr.  at  26.  Dr.  Strongin,  In  one  example,  suggested  that  a  producer's  rate  of 
return,   projected   on   an   annual  basis,   would  amount  to   fully  437   percent. 

98  Supra   note   19. 

»  R.  Noll.  Reforming  Regulation  80  (1971). 

100  Hearings  on  Natural  Gas  Supplies  Before  the  Subcommittee  on  Oversight  and  Investi- 
gations of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress, 
1st  Session,  Vol.  I,  pt.  2,  at  1197  (1975). 

ioi  Union  Oil  Co.  v.  FPC,  —  F.2d  — ,  —  (Ninth  Cir.  No.  75-2891,  decided  June  2.  1976) 
Slip  Op.  at  6. 

102  The  Federal  Power  Act,  16  U.S.C.  §  825j,  on  the  other  hand,  allows  the  FPC  to 
gather  data  about  intrastate  activities  from  companies  engaged  solely  in  intrastate 
activities. 

103  The  FPC's  recommendation  on  this  subject  was  included  in  S.  1880.  84th  Coneress  ; 
S.  2259,  86th  Congress  ;  S.  1603  and  H.R.  6963,  87th  Congress,  1st  Session  ;  and  in  Section 
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A  major  flaw  in  the  regulatory  process  is  thai  the  Commission  re- 
lies on  natural  gas  reserve  data  supplied  by  industry  in  setting 
price  for  natural  gas  sold  al  the  wellhead)  or  so-called  producer  rates. 
These  data  largely  are  unverified  and  unaudited. 

The  source  01  the  data  is  almost  exclusively  the  American  Gas  A  - 
social  ion  (AGA),a  trade  association  and  specifically  its  Commit  t< 
Natural  Gas  Reserves.  This  A.GA  committee  was  established  in  19  lf>  to 
publish  an  annual  estimate  of  proved  natural  gas  reserves  in  the  United 
States.101  The  annual  estimates  are  reported  by  State  or  geographic 
regions.  They  do  not  divulge  data  on  individual  producer's  gas  re- 
serves, as  such  data  presumably  are  reported  to  A(iA  in  confidence. 

The  Commission  sets  producer  rates  by  computing  the  average  cost 
of  producing  natural  gas  and  adding  a  specified  rate  of  return 
(currently,  17.72%  on  equity).  Reserve  data  figure  significantly  in 

the  cost  Of  production:  i.e.  the  FPC  computes  a  unit  COSt   for  finding 

and  producing  each  Met'  of  new  gas  by  dividing  the  amount  of  gas 
found  each  year   (so-called  proved  additions)   into  the  national 
of  finding  and  producing  gas. 

The  agency  regards  productivity  as  the  cornerstone  of  the  analysis 
used  to  determine  the  cost  of  new  gas.  Productivity  is  computed  by 
dividing  the  volume  of  reserves  added  in  the  year  by  the  Dumber  of 
feet  drilled  successfully  in  finding  the  new  reserves.  An  increase  in 
productivity,  based  largely  on  the  increase  in  Mcf  for  that  year,  will 
lower  the  price  to  the  buyer;  a  loss  of  productivity,  associated  with  a 
relatively  low  volume  of  new  found  gas.  will  raise  the  price.108  This 
formula  contains  an  inherent  incentive  for  the  natural  gas  trade  as- 
sociation to  minimize  its  estimates  of  new  gas  found  each  year  so  as 
to  protect  m  raise  prices  and  profits  for  its  members. 

The  FPC  first  used  the  AGA's  reserve  statistics  in  its  Permian 
Basin  proceeding  in  1969.106  The  AGA  gas  reserve  reports  were  sel<  end 
by  the  Commission  because  they  were  a  continuing  series  dating  back 


7  of  S.  2744  and  of  H.R.  10866.  87th  Congress.  2nd  Session.  The  proposal  was  later  intro- 
duced as  a  separate  measure,  S.  3343  and  H.R.  12011.  S7th  Congress,  i^nd  Session,  and 
Reintroduced  as  S.  1463  and  H.R.  5867  in  the  88th  Congress;  S.  1550  and  H.R.  5871  in 
9th  Congress:  S.  1720  and  H.R.  854S  in  the  90th  Congress:  s.  3900,  S  4290  and 
H.R.  366S  in  the  92nd  Congress;  and  in  the  93rd  Congress  as  S.  1829  and  II. R.  8257. 
See  also  Hearings  on  Natural  Gas  Supplies  Before  the  Subeomniltee  on  Oversight  and 
Investigations  of  the  House  Commitc-e  on  Interstate  and  Foreign  Commerce.  94th  Congress. 
1st  Session.  Vol.  I.  pt.  2,  at  1206  (1973). 

10i  Natural  Gas  Reserves  are  defined  by  the  American  Gas  Association  as  : 

The  Commltee's  definition  of  proved  reserves  defines  the  current  estimated  quantity 
of  natural   gas  and   natural  gas  liquids  which  analysis  of  geologic   and   engineerii  .- 

-rate"  with  reasonable  certainty  to  be  recoverable  in  the  future  from  Known  oil  and 
gas    reservoirs    under    existing    economic    and    operating    conditions.    Reservoirs    are    con- 
proved  that  have  demonstrated  the  ability  to  produce  by  either  actual  production 
or  conclusive  formation  tests. 

The  area  of  a  reservoir  considered  proved  is  that  portion  delineated  by  drilling  and 
defined  by  gas-oil.  gas-water  contacts  or  limited  by  structural  deformation  or  lenticularltv 
of  the  reservoir.  In  the  absence  of  fluid  contacts,  the  lowest  known  structural  occurrence- 
of  hydro-carbons  controls  the  proved  limits  on  the  reservoir.  The  proved!  area  of  a  reservoir 
may  also  include  the  adjoining  portions  not  delineated  by  drilling  but  which  can  be 
evaluated  as  economically  productive  on  the  basis  of  geological  and  entrineerinc:  data  avail- 
able at  the  time  the  esti'mate  it  made.  Therefore,  the  reserves  reported  by  the  Committee 
include  total  proved  reserves  which  may  be  in  either  the  drilled  or  the  undrilled  portions 
of  the  field  or  reservoir. 

See  also  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  In- 
vestigatlons   of   the   House   Conim.    on    Interstate  and   Foreign   Commerce,   94th   Con::..    1st 
vol.    1.   pt.    2.   at   359  and   366    (1975). 

103  ".   .   .   the   price   set   by   the  Federal    Power   Commission   is   inversely   proportional    to 
the  amount  of  reserve  additions  discovered."  Hearings  on  Natural  Gas  Supplies  Before  the 
Suhcomm.  on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate  and  I 
Commerce.  04th  Con-..  1st  Sess.  vol.  I.  pt.  1.  at  10  and  3r,r,  1 1075). 

im  Permian  Basin  Area  Rate  Proceeding,  34  FPC  159  (1965). 
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20  years  and  because  there  were  available  no  other  comprehensive 
statistics  on  reserves.107 

Because  reserve  data  count  so  much  in  FPC  regulation  of  producer 
rates,  the  AGA's  data  and  its  procedural  methods  have  warranted 
close  scrutiny.  In  at  least  three  instances,  the  AG  A  reports  have  been 
found  inaccurate  and  misleading. 

The  first  instance  was  in  March  21,  1974,  when  the  FPC  released  a 
staff  study  indicating  a  disparity  in  the  data  on  offshore  Louisiana 
natural  gas  reserve  additions  for  1971  and  1972.  The  aggregate  AGA 
reserve  addition  figures  for  the  entire  South  Louisiana  area  (more 
than  900  leases)  were  found  to  be  approximately  1.7  Tcf  less  than  the 
reserves  found  by  the  FPC  staff  to  have  been  added  in  only  31  leases 
sold  there  December  15, 1970.108 

After  this  study  was  released,  the  Commission  convened  a  public 
hearing  to  provide  the  AGA  and  other  interested  parties  the  oppor- 
tunity to  resolve  this  disparity.  At  this  hearing  the  AGA  claimed  that 
its  data  was  confidential  and  refused  to  supply  the  information  neces- 
sary for  the  Commission  to  conduct  a  lease  by  lease  comparison  of  the 
AGA's  data  with  that  of  the  FPC.109  As  a  consequence,  the  Commission 
adjusted  its  calculations  in  setting  producer  rates  by  adding  the  1.7 
Tcf  of  natural  gas  underreported.  The  result  was  an  increase  in  pro- 
ductivity from  485  to  494  Mcf  per  foot  worth  a  saving  of  one  cent  per 
Mcf  to  the  buyer.110 

On  the  basis  of  this  evidence,  former  Chairman  John  N.  Nassikas 
urged  that  the  agency  obtain  comprehensive  information  directly  from 
the  regulated  industry  rather  than  rely  on  AGA  reserve  figures  in  de- 
termining prices.111  Chairman  Nassikas  described  the  FPC's  method- 
ology in  using  AGA  reserve  data  as  "adequate  although  far  less  than 
perfect.  It  has  deficiencies  that  are  gross  .  .  ." 112  According  to  Chair- 
man Nassikas,  the  Commission  should  cease  using  AGA  statistics  in 
rate  setting  because  "it  is  vortually  impossible  with  our  staff  to  conduct 
an  independent  analysis  year  by  y ear  of  the  reserves  that  are  reported 
by  the  AGA."  113 

On  June  13, 1975,  the  Commission  undertook  to  update  its  March  21, 
1974,  study.  Chairman  Nassikas  said  the  FPC  had  ordered  the  new 
investigation  "because  we  believe  there  may  be  more  disparities.'' 114 

On  June  21,  1976,  the  Commission  released  its  updated  report  on 
AGA  reserve  statistics.115  This  report  partially  confirms  Chairman 

107  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  1,  pt.  1,  at  38  (1975). 

108  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess.  vol. 
1,  pt.  1,  at  81  and  233-34  (1975).  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm. 
on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce, 
94th  Cong.,  1st  Sess.,  vol.  1.  pt.  2,  at  1615  (1975). 

109  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce.  94th  Cone,  1st  Sess., 
vol.  1.  r>t.  1.  at  81  and  234  (1975).  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm. 
on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce, 
94th  Cong.,  1st  Sess.,  vol.  1.  pt.  2.  at  1615  (1975). 

110  Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  1.  pt.  2.  nt  1073  (1975). 

m  77/.,  at  1196. 
113  Td.,  at  1197. 
us  Id. 

m  Td.,  at  1613.  „      „„  mm 

ns -ppc,  staff  Report  on  the  Updated  31  Lease  Investigation,  Docket  No.  RM  75-14, 
(1976). 
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Nassrikas' suspicions,  as  it  states  thai  :  l )  uBas6d  on  the  current  study 
involving  Gulf  of  Mexico  r.»7i  L972  disoveries  and  ultimate  reserves 
at  year  md  L974,  staff  concludes  that  the  total  uonassociated  gas  dis- 
covered in  those  two  years  is  not  accurately  reflected  in  the  A.GA 
publication,"  and  2)  u[a]s  to  the  .  .  .  reasonableness  of  the  reserves 
estimates  made  by  or  reported  to  the  A(  I A  [  by  producers  ],  we  would 
conclude  that  the  estimates  in  total  are  reasonable."  "" 

The  second  in\  es1  igat  ion  of  A(  i  A  reserve  data  is  contained  in  a  staff 
report  from  the  Bureau  of  Competition  of  the  Federal  Trade 
( /ommission  (FTC).117 

This  FTC  stall'  report  offers  strong  evidence  that  \\u>  declining 
trend  in  reserves  reported  by  the  A(IA  since  1968  represents  a  con- 
certed effort  by  producers,  acting  through  the  A(JA,  to  influence  the 
FPC  to  increase  the  price  of  natural  !r;is  sold  .-it  the  wellhead.  This 
report,  by  the  FTC's  Bureau  of  ( Competition,  contends  that  natural  gas 
companies,  acting  through  the  A(L\.  have  submitted  inaccurate  and 
misleading  reserve  data  to  the  FPC.118 

On  the  hasis  of  data  submitted  from  companies,  and  an  extensive 
FTC  stall'  investigation,  including  interviews  with  members  of  the 
AGA,  the  staff  of  the  Bureau  of  Competition  concluded  that  the  "AGA 
reserve  reporting  procedures  are  tantamount  to  collusive  price  rig- 
gmg".11'  The  Director  of  the  Bureau  recommended  that  the  FTC  issue 
unplaint  against  the  American  Gas  Association  and  11  oil 
companies,  charging  that  they  have  "violated  Section  5  of  the  Federal 
Trade  Commission  Act  by  conccrtedly  maintaining  a  deficient  natural 
gjas  reserve  reporting  program  which  influences  the  price  at  which 
producers  sell  natural  gas  to  interstate  pipeline  companies."120 

The  FTC  stall's  recommendation  was  based  upon  the  fact  that  the 
amount  of  natural  <ras  reserves  is  a  component  in  establishing  the 
price  for  natural  <:e.s  and  that  the  price  of  rjas  varies  inversely  with 
the  reserve  figures.  The  FTC  stair  believed  that  because  the  gas  pro- 
ducers and  the  AGA  were  the  only  source  of  reserve  information  for 
the  FPC  and  because  the  producers  have  an  incentive  to  lower  their 
reserve  figures  in  order  to  obtain  a  higher  price  from  the  FPC  for  their 
gas,  the  reporting  system  violated  Section  5  of  the  Federal  Trade  ( Jom- 
missioh  Act  which  prohibits  ''unfair  methods  of  competition  in 
commerce.'' 

.1  times  T.  TIalverson,  the  FTC's  Director  of  the  Bureau  of  Competi- 
tion, concluded  that : 

The  evidence  establishes  that  the  members  of  the  [AGA]  South  Louisiana 
Subcommittee,  employees  of  the  major  producers  in  the  area,  gather  each  year 
at  a  meeting  to  submit  and  receive  proved  reserve  estimates  for  natural  g&B 
which  are  asgreprated  and  used  by  the  FPC  to  determine  the  prices  consumers 
eventually  pay  for  natural  gas.  At  this  meeting,  these  representatives  of  the  gas 
producers  accept  reserve  estimates  from  each  other  without  audit  or  review  of 
the  Underlying  raw  reserve  data  which  form  the  basis  for  the  AGA  estimates. 
The  evidence  received  at  investigational  hearings  further  demonstrates  the  in- 
consistencies in  the  interpretation  of  the  AGA  definition  of  proved  reserves  .... 


"•»  Id.,  at  1. 

117  See   Hearings   on   Natural    Gas   Supplies   Before   the   Subcommittee   on   Oversight  find 
Investigations  <>t  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress, 
sslon,  Vol.  I,  pt  1,  at  15-140  |  1975). 
'» Id. 

u*  /</..  at  IS. 
™  Id.,  at  15. 
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These  inconsistent  interpretations  .  .  .  lead  to  inconsistent  and  unreliable  re- 
serve estimates  by  the  AGA.  The  evidence  shows  that  the  AGA  representatives 
are  aware  of  these  discrepancies  in  the  application  of  the  AGA  definition  when 
they  meet  for  the  purpose  of  preparing  the  AGA  reserve  estimates,  yet  there  is 
not  a  single  adequate  safeguard  in  the  system  to  ensure  against  use  of  biased  or 
manipulated  data. 

Under  these  circumstances  there  is  strong  evidence  of  an  unfair  agreement, 
express  or  implied,  by  the  gas  producers  to  maintain  and  participate  in  this 
inadequate  system  .  .  .121 

The  Subcommittee  held  hearings  in  June  1075  regarding  the  reli- 
ability of  AGA  reserve  data.  The  principal  witnesses  were  attorneys 
from  the  FTC's  Bureau  of  Competition  who  testified  regarding  their 
investigation  of  the  American  Gas  Association  natural  gas  reserve 
reporting  system.  The  FTC  staff  alleged  that  the  various  deficiencies 
of  the  AGA  reporting  system  "have  produced  inconsistent,  unreliable, 
incomplete,  and  possibly  manipulated  statistics."  122  Some  of  the  de- 
ficiencies the  FTC  cited  were  the  control  of  reserve  reporting  by 
major  producers,  the  lack  of  audits  of  AGA  reserve  estimates,  the 
absence  of  guidelines  to  be  used  by  AGA  subcommittee  members  and 
the  inability  of  AGA  subcommittee  members  to  obtain  all  the  reserve 
data  which  is  needed.123 

Despite  an  abundance  of  evidence  supporting  the  issuance  of  a  com- 
plaint, the  FTC  declined  on  July  29,  1975,  to  issue  the  proposed  com- 
plaint. Instead,  the  Commissioners  returned  the  case  to  the  staff  for 
further  investigation  and  directed  that  efforts  to  obtain  court  enforce- 
ment of  seven  outstanding  subpoenas  to  producers  be  pursued. 

The  third  investigation  of  the  accuracy  of  AGA  reserve  figures 
was  a  Congressional  investigation.  Because  of  the  FTC  Bureau  of 
Competition's  conclusions  and  recommendations  cited  above,  this  Sub- 
committee issued  subpoenas  to  seven  gas  producing  companies  and  the 
American  Gas  Association  to  produce  documents  on  natural  gas  reserve 
estimates. 

Included  among  the  documents  subpoenaed  from  the  AGA  were 
individual  field  estimates  for  offshore  South  Louisiana  for  the  years 
1967  through  1974.  as  prepared  by  members  of  the  South  Louisiana 
reserve  subcommittee. 

The  American  Gas  Association  does  not  publicly  report  reserve  in- 
formation for  individual  fields.  As  noted,  the  AGA  releases  reserve 
data  on  a  State  or  regional  basis  only.  Offshore  Gulf  of  Mexico  is  only 
one  of  48  regions  for  which  the  AGA  reports  reserves  on  an  aggregate 
basis. 

The  best  way  to  test  the  accuracy  of  AGA  reserve  reporting  system 
is  to  compare  AGA  reserve  estimates  with  those  prepared  by  an  inde- 
pendent party.  The  United  States  Geological  Survey  reserve  studies 
use  essentially  the  same  definition  of  reserves  used  by  the  AGA  for 
the  Gulf  of  Mexico  Federal  outer  continental  shelf.124  The  United 


121  7rf.,  at  751-52. 

**  Id.,  at  70.  ,      .  . 

ljnTh(>  American  Gas  Association's  reserve  reporting  system  will  be  further  examined  In 
a  subsequent  Subcommittee  report. 

^Testimony  of  Dr.  John  Galloway.  Special  Assistant.  Subcommittee  on  Oversight  and 
Investigations.  Hearings  on  Natural  Gas  Supplies  Before  the  Subcommittee  on  Oversight 
and  investigations  of  the  Committee  on  Interstate  and  Foreign  Commerce.  94th  Cong.,  2nd 
Ress.,  Vol.  III.  at  10-11,  states  :  ".  .  .  [T]he  terms  'proved'  reserves  as  used  by  industry  and 
'measured'  reserves  as  used  by  government  [the  DSGS  included]  'are  essentially  synono- 
mous'  *  *  *  measured  reserve's,  as  used  by  the  DSGS,  are  basically  equivalent  to  'proved 
reserves'  as  employed  by  Industry  and  the  AGA."  See  also  testimony  of  Dr.  Vincent  K. 
McKelvey,  Director.  U.S.  Geological  Survey,  at  16. 
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States  Geological  Survey,  however,  cannot  compare  its  reserve  esti- 
mates for  the  Federal  Outer  Continental  Shelf  with  those  published 
by  the  American  Gas  Association  because  the  only  AGA  reserve  data 
publicly  available  are  the  regional  reserve  totals  for  the  48  American 
Gas  Association  area-.  American  Gas  Association  reserve  estimates 
for  the  Federal  Outer  Continental  Shelf  are  not  Identified  in  those 
reports. 

By  virtue  of  its  access  to  United  States  Geoolgical  Survey  reserve 
data  and  its  subpoenaed  American  Gas  Association  reserve  estimates 
for  offshore  South  Louisiana,  the  Subcommittee  was  in  the  unique 

position    of   being    able    t<>   examine   comparable    data    from    the   two 

separate  sources:   United  States  Geological   Survey  and  American 
Gas  Associal  ion. 
The  comparison  revealed  that  the  United  States  Geological  Survey 

total  for  153  offshore  South  Louisiana  fields  was  23.473  Tcf  of  gas, 
whereas  the  AGA  total  for  the  same  field-  was  14.704  Tcf.  The  Amer- 
ican Gas  Association  total  was  thus  8.709  Tcf  or  37.4  percent  less 
than  that  determined  by  the  United  States  Geological  Survey.1-''  This 
comparison  clearly  supports  the  Federal  Trade  Commission  Bureau 
of  Competition's  finding  that  gas  reserves  are  substantially  under- 
reported  by  the  American  Gas  Association. 

In  recognition  of  the  limitations  of  the  American  Gas  Association 
natural  gas  reserve  statistics  and  for  the  purpose  of  improving  its 
ratemaking  procedures,  on  February  25,  1975  the  Commission  promul- 
gated Order  No.  5i2G  which  requires  all  natural  gas  companies  and 
their  afliliates  or  subsidiaries  to  file  annually  on  Form  40  uniform 
information  on  proved  domestic  natural  gas  reserves.  The  Commis- 
sion estimates  that  ''approximately  90  percent  of  the  Nation's  total 
natural  gas  reserves  would  be  reported  through  this  system."'  l-r> 

The  Commission  contends  that  the  data  supplied  on  Form  40  "will 
provide  a  means  of  evaluating  the  veracity  of  reported  gas  reserves 
which  in  turn  have  a  direct  relationship  to  rates.  Securing  these  data 
directly  from  companies  under  oath  and  subject  to  audit  will  establish 
a  more  reliable  and  credible  basis  for  prospective  ratemaking.  Addi- 
tionally, the  gas  reserves  information  will  provide  the  /zY-s-z1  systematic 
and  independent  basis  for  comparison  with  industry  estimates  of  re- 
serves as  reported  bv  the  American  Gas  Association"  (emphasis  sup- 
plied).127 

The  FPC's  attempt  to  elicit  uniform  reserve  information  directly 
from  natural  gas  producers  was  challenged  in  Federal  court  by  sev- 
eral natural  gas  producers.125  In  an  opinion  issued  on  June  2,  1976,  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  vacated  and 
remanded  to  the  FPC  its  order  requiring  the  filing  of  Form  40  lM  on 

135  Heart n ps  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions  of   the   House   Comm.   on   Interstate  and  Foreign   Commerce,  94th  Cone.   2nd 
vol.  III.  at  6-14  (1976). 

« Hearings  on  Natural  Gas  Supplies  Before  the  Subcomm.  on  Oversight  and  Invet 
tiona  of   the   House  Comm.   on   Interstate  and  Foreign  Commerce,  94th  Cone..   1-r    -   si  . 
vol.  I.  pt.  2.  at  1080  (1975). 

irFPC  1975  Annual  Report  at  3S  (1976). 

"•Appeals  were  filed  by  Union  Oil  Co.  of  Calif.,  Gettv  Oil  Co..  Ashland  Oil  Inc..  K.ison 
OH  Co.,  Gulf  Oil  Corp..  Mobil  Oil  Corn..  Texaco  Inc..  Cabot  Corp..  Skellv  Oil  Co..  General 
American  Oil  Co.  of  Texas.  Burmah  Oil  tc  Gas  Co.,  Tenneco  Oil  Co..  Exxon  Corp.,  Cities 
Services  Oil  Co.,  Philips  Petrol.  Co..  Mitchell  Energv  Corp..  The  Superior  Oil  Co.,  Sabine 
Royalty  Corp..  Continental  Oil  Co..  and  AMOCO  Prod'.  Co. 

»»  Union  Oil  v.  FPC,  —  F.2d  — ,  —  (Ninth  Cir.,  No.  75-2891,  decided  June  2.  197 
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the  grounds  that  the  factual  premises  upon  which  the  FPC  decision  to 
issue  Form  40  rested  were  not  supported  by  substantial  evidence  as 
required  by  Section  19  of  the  Natural  Gas  Act.130 

As  early  as  19G9,  the  Commission  staff  had  attempted  unsuccessfully 
to  obtain  detailed  lease-by-lease  reserve  and  cost  information  from 
natural  gas  producers.131  The  Commission  staff  requested  the  data  in 
order  to  audit  American  Gas  Association's  reserve  estimates.132  As  the 
natural  gas  producers  vigorously  opposed  the  request,  the  Commission 
ultimately  chose  not  to  press  them.133 

Tims,  the  Commission  waited  until  1975  to  seek  to  secure  the  reserve 
information  its  staff  had  requested  in  19G9.  In  addition,  when  the 
Commission  finally  promulgated  its  Form  40  it  did  so  on  a  factual 
basis  that  was  not  supported  by  sufficient  evidence.  The  FPC's 
failure  to  pursue  this  particular  line  of  inquiry  for  six  years  may  be 
explained  in  part  by  the  largely  unsuccessful  experience  of  its  sister 
agency,  the  Federal  Trade  Commission,  in  attempting  to  subpoena 
producer  reserve  information.134  A  Federal  Trade  Commission  official 
testified  that  "you  can't  underestimate  the  producer  resistance  to 
giving  data  in  a  sufficiently  detailed  manner  so  that  it  could  be 
audited."  135 

The  Subcommittee  believes  that  the  producer's  reluctance  to  divulge 
their  gas  reserve  data  is  inconsistent  with  their  responsibilities  both 
under  the  Natural  Gas  Act  and  as  leasees  of  resources  on  public  lands. 

In  other  respects  the  FPC  lacks  facts  needed  to  constitute  a  reli- 
able basis  for  regulation.  One  area  is  the  lack  of  accurate  curtailment 
data.  The  FPC  attempts  to  allocate  supplies  of  natural  gas  among  cus- 
tomers and  to  estimate  future  supplies  without  current  knowledge  of 
curtailment  of  deliveries  to  end  use  customers  or  the  availability  of 
fuels  that  can  substitute  for  natural  gas. 

Under  the  Natural  Gas  Act  the  FPC  can  obtain  data  only  from 
those  companies  falling  under  its  jurisdiction.  Consequently  it  cannot 
secure  information  directly  from  end  users  of  natural  gas.156  Although 
the  Federal  Energy  Administration  collects  this  information  from  all 
suppliers  of  natural  gas  which  are  beyond  the  jurisdiction  of  the  Com- 
mission, the  Federal  Energy  Administration  has  determined  that  por- 
tions of  the  data  are  confidential  and  should  not  be  divulged.137  Hence, 
the  Commission  has  been  forced  to  operate  without  this  data. 

The  Commission  needs  information  also  about  so-called  optional  and 
emergency  gas  sales.  In  recent  years,  the  Commission  has  issued  various 
orders  providing  for  emergency  gas  sales  at  unregulated  rates  for  G0- 
day  periods  and  an  optional  certificate  giving  producers  the  option  to 

"0  15  IT.S.C.  §  717r(b). 
,    V°  Hearings  on  Natural  Gas  Supplies  Before  the  Subcommittee  on  Oversight  and  Investi- 
gations of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  94th  Congress,  1st 
Session.  Vol.  I.  pt.  1,  at  218  (1975). 

.  132  Id. 

133  Id. 

is*  See  Chapter  3,  Federal  Trade  Commission  for  a  detailed  account  of  this  attempt 
to  obtain  information. 

^Hearings  on  Natural  Gas  Supnlios  P-efore  the  Subcommittee  on  Oversight  and  Investi- 
gations of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  I.  pt.  1,  at  237   (1975). 

i:">  Hearings  on  Natural  Gas  Supplies  Before  the  Subeomm.  on  Oversight  and  Investiga- 
tions 0;"  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  I.  pt.  2.  at  1125  (1975). 

7  See  6A0,  Reponf  on  the  Need  For  The  Federal  Power  Commission  to  Evaluate  The 
Effectiveness  of  the  Natural  Gas  Curtailment  Follcy  (1975). 
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sell  dedicated  quantities  of  gas  for  Longer  periods  at  rates  higher  than 
previously  permitted  Emergency  gas  sales  mean  the  consumer  pays 
premium  prices.  A  report  prepared  by  the  United  States  General  Ac- 
eounting  Office  concluded  that  the  "FF( !  nerds  to  obtain  complete  and 
accurate  data  on  die  volume  and  price  of  gas  brought  to  the  interstate 
market  by  its  emergency  gas  sales  program  to  adequately  assess  their 
effectiveness.  The  orders  implementing  emergency  sales  either  were 
not  enforced  or  required  only  submission  of  estimates  when  the  sale 
began,  ks  a  result,  FPC  relied  on  incomplete  and  inaccurate  data  in 
its  decision  making  processes."  '  ",s  There  are  indications  that  the  ( Jom- 
mission  is  now  taking  action  to  improve  its  data  on  emergency  Bali 

The  Commission  has  not  accumulated  reliable  data  on  natural  gas 
Bales  contracts.  Since  the  Commission  has  not  promulgated  Form  No. 
il  cannot  organize  such  information  in  a  form  necessary  to  en  force 
producer  obligations  to  deliver.  The  United  States  General]  Accounting 
Office  has  noted  that  u[g]enerally  FPC  does  maintain  cumulative 
data  on  the  volume  of  gas  under  contract  and  the  expiration  dates  in- 
volved."140 Moreover,  the  United  States  General  Accounting  Office 
noted  that  the  FPC  did  not  sufficiently  verify  the  data  in  hand.141 

In  conclusion.  Commission  decisions  are  based  too  much  on  evidence 
supplied  by  the  companies  it  regulates  or  on  no  data  at  all.  In  the  case 
of  the  establishment  of  producer  rates,  the  Commission's  exclusive 
reliance  on  American  Gas  Association  reserve  estimates  has  probably 
meant  that  consumers  have  paid  excessively  for  the  fuel. 

The  Commission  should  secure  its  own  data,  or  independent  data, 
from  the  companies  it  regulates.  The  FPC  also  should  have  statutory 
authority  to  obtain  information  from  companies  it  does  not  regulate. 
When  tlie  FPC  must  rely  on  data  supplied  by  industry,  it  should  ob- 
tain the  information  under  oath  and  audit  and  verify  the  data  to 
assure  its  accuracy.  The  consuming  public  should  not  have  to  pay  the 
unwarranted  costs  of  decisions  rendered  by  the  Commission  on  the 
basis  of  inadequate  or  inaccurate  data  supplied  exclusively  by  those 
who  stand  to  profit  from  their  use. 

D.   LACK  OF  CONSUMER  INTEREST  REPRESENTATION 

The  FPC's  excessive  reliance  on  evidence  supplied  by  special  regu- 
lated interests  is  compounded  by  the  absence  of  effective  representa- 
tion of  consumer  interests  in  its  procedures.142  Consumer  representa- 
tion before  the  Commission  is  essential  because  "The  positions  that 
make  up  the  set  of  alternative  policies  considered  by  a  regulatory 
agency  are  determined  in  part  by  the  interest  groups  mobilized  to 
present  their  case  to  the  agency  and,  if  a  decision  is  unacceptable,  to 
appeal  the  decision  outside  the  agency.'' 143 

138  GAO,  Report  on  the  Need  for  Improving  the  Regulation  of  The  Natural  Gas  Industry 
And  Management  Of  Internal  Operations  at  14  (1974)] 

138  GAO.  Report  on  the  Actions  Taken  Bj  the  Federal  Power  Commission  On  Trior 
Recommendations  Concerning  Regulation  of  the  National  Gas  Industry  and  Management 
of  Internal  Operations  (1976). 

140  GA<>.    Report    on    Reliable   Contrner    Sales   Data   Needed   for   Trojecting  Amoin 
Natural  Gas  that  Could  Be  Deregulated  at  3  (1975). 

^  Id.,  at  15. 

142  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  II,  at  1-247  (1975). 

143  R.  Noll,  Reforming  Regulation  at  94-95   (1971). 


410 

Because  the  regulated  industry  possesses  overwhelming  advantage 
in  resources  of  information,  experience,  time,  and  talent,  which  they 
bring  to  bear  in  the  administrative  process,  the  regulated  companies 
tend  to  bias  Commission  decisions.  The  public  utilities  are  well  repre- 
sented at  the  FPC  and,  if  necessary,  in  the  courts  by  lawyers,  econo- 
mists, and  accountants.  Furthermore,  the  costs  of  their  representation 
are  allowed  in  the  computation  of  utility  rates.  The  rate-paying  con- 
sumer pays  for  the  utilities'  advocacy.  Few  of  the  public  utilities' 
customers,  in  contrast,  have  the  resources  to  represent  their  interests 
even  when  they  are  aware  of  them.144 

The  Commission  has  a  legal  obligation  to  protect  consumers.145  The 
FPC  contends  that  "[o]ver  the  years,  the  staff  of  the  Federal  Power 
Commission  has  accepted  its  legal  obligation  to  provide  forthright 
presentation  and  advocacy  of  the  consumer  viewpoint  before  the  Com- 
mission and  the  Courts."  146  The  Commission  concludes  that  its  "exist- 
ing procedures  are  working  well  and  that  no  new  or  additional  meas- 
ures are  needed  ...  to  afford  ample  opportunity  for  public  and  con- 
sumer participation"  (emphasis  supplied).147  However,  it  does  concede 
that  "[t]he  task  of  consumer  representation  in  agency  regulatory  pro- 
ceedings relating  to  interstate  electric  and  natural  gas  utility  service  is, 
of  necessity,  highly  specialized  and  demands  the  services  of  knowledge- 
able experts  who  can  be  depended  upon  to  bring  all  facets  of  a  par- 
ticular problem  to  the  attention  of  the  agency."  148 

The  FPC  position  that  consumers  have  ample  opportunity  to  par- 
ticipate misses  the  point.  Opportunity  is  not  equivalent  to  ability. 
Although  FPC  rules  may  lend  the  appearance  of  citizen  participation, 
in  fact  "that  appearance  at  best  is  cursory."  149 

The  quality  of  public  and  consumer  participation  before  the  FPC 
"boils  down  ...  to  money."  150  "Regulations  which  pay  lip  service 
to  the  right  of  citizen  and  public  interest  intervention  are  meaning- 
less unless  coupled  with  the  provision  of  adequate  financial  assistance 
to  make  the  right  of  standing  more  than  an  illusion."  151  As  the 
agency  admits,  representation  before  the  FPC  is  highly  specialized :  it 
demands  the  services  of  knowledgeable  experts.  The  time  of  these 
experts  is  valuable ;  considerable  sums  are  needed  for  their  participa- 
tion in  proceedings  before  the  FPC  to  be  effective.  Few,  if  any.  con- 
sumers individually  or  collectively,  possess  the  financial  resources  to 
afford  regular  and  extended  representation  before  the  FPC. 

The  FPC  staff  cannot  effectively  represent  the  consumer  interest. 
The  FPC  deludes  itself  when  it  alleges  that  its  staff  "has  accepted  its 
legal  obligation  to  provide  forthright  presentation  and  advocacy  of 
the  consumer  viewpoint  before  the  Commission  and  the  Courts."  152 


"*  FPC  Chairman  Dunham  testified  that  there  was  "a  dearth  of  actual  direct  consumer 
involvement"  in  some  of  the  FPC's  most  important  cases.  Hearings  on  Regulatory  Reform 
Before  the  Subcomm.  on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate 
and  Foreign  Commerce,  94th  Cong.,  2d  Sess.,  vol.  II  at  256  (1976).  „..., 

i*5  Federal  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.S.  501,  610  (1944) 

»*•  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investigations 
of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2nd  Sess.,  vol.  II, 
at  260  (1976). 

™  Id.,  at  261. 

148  jtf     at  260 

mb  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investigations 
of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong..  1st  Sess.,  vol.  II, 
at  193  (1975). 

™  Id.,  at  192. 

™  Id.,  at  191. 

162  Id.,  at  260. 


411 

First,  the  FPC  staff  does  noi  have  the  right  to  present  any  view- 
point before  the  courts.  If  the  FPC  decides  a  case  in  favor  of  a  regu- 
lated company  and  against  the  recommendations  of  its  stair  (not  an 
infrequent  occurrence),  the  stair  cannot  challenge  the  FPCs  deri- 
sion. Representation  cannot  be  sufficient  or  complete  without  the 
right  to  appeal  FPC  decisions  to  the  courts.  The  FPC  knows  that  any 

decision  it  renders  in  favor  of  the  regulated  industry  will  stand  if  its 

stall'  is  the  only  party  in  opposil ion  to  the  regulated  indnst ry  position. 
In  such  a  situation,  the  FPC  is  not  above  dismissing  or  completely 
ignoring  the  staff  presentation  and  argument.188 

s  cond,  contrary  to  the  testimony  of  FPC  Chairman  Dunham,  the 
FPC  stall'  represents  the  public  interest,  not.  the  consumer  interest. 

The    two   concepts    are    not    identical.    The    FPCs    Deputy    General 

Counsel  testified  that: 

.  .  .  the  Federal  Power  Act  and  the  Natural  (las  Act  require  representation 

of  public  interest  as  opposed  to  representation  of  the  interests  of  users  of  service. 
In    many   instances,    these   interests   are  not   identieal    (emphasis   supplied).184 

Representation  of  the  public  interest  involves  balancing  "the  need 
for  reasonable  rates  for  consumers  against  the  need  of  the  utility  to 
maintain  its  financial  integrity."  lM  On  the  other  hand,  representation 
of  the  consumer  viewpoint  is  not  encumbered  by  public  utility 
considerations. 

Third,  "the  workload  of  the  Federal  Tower  Commission  lias  in- 
creased tremendously  in  the  last  several  years.  Comparing  fiscal  years 
1972  and  1975  .  .  .  the  staff  of  the  Commission  increased  12.6  per- 
cent, the  number  of  filings  with  the  Commission  increased  112  percent 
and  the  number  of  major  decisions  and  orders  issued  increased  340 
percent.'' 15c 

To  the  extent  that  the  Commission  staff  represents  consumers,  its 
efforts  in  their  interest  are  diluted,  if  not  altogether  negated,  by  the 
demands  to  give  time  to  other  work.  Although  the  FPC  knows  this, 
the  agency  has  not  tried  to  employ  staff  to  fulfill  its  obligation  to 
consumers. 

Regulation  works  best  when  all  interests  are  well  represented. 
Several  options  have  been  suggested  to  achieve  a  fair  degree  of  con- 
sumer representation  at  the  FPC. 

First,  the  Commission  should  have  an  office  of  consumer  counsel. 
This  proposal  could  be  satisfied  by  an  Agency  for  Consumer  Advocacy 
which  would  act  before  all  Federal  regulatory  agencies,  including  the 
FPC,  and  the  courts.  A  consumer  counsel  would  give  consumers  at 
least  one  voice  in  regulatory  proceedings  before  the  Commission  and, 
if  necessary,  in  the  courts. 

Second,  the  Commission  should  provide  financial  assistance  to  con- 
sumer interest  intervenors.  Funds  for  this  purpose  might  be  assessed 
upon  the  utilities.  Even  though  the  utilities  would  recoup  this  assess- 
ment through  their  rates,  consumers  would  have  the  benefit  of  paying 

1M  Sep,  e.g.,  South  Texa*  Natural  Cos  (lathering  Co.,  Opinion  No.  683.  ."1  FPC  231 
(1074  «. 

«•*  Bearings  on  Electric  Utility  Rate  Reform  and  Regulatory  Improvement  Compilation 
of  Statements  of  Witne>ses  before  the  Subcomm.  on  Enertrv  and  Power  of  the  House 
Comm.   on   Interstate  and  Foreign   Commerce,  94th  Cong.,  2d  Sess.,  at  927    (1976). 

••'-"■  !<!. 

•M  Hearings  on  Retaliatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investigations 
of  the  House  Comm.  on  Interstate  and  Foreign  Commerce  94th  Cong.  2d  Sess.  vol.  II 
at  231   (1976). 
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for  the  presentation  of  both  viewpoints  rather  than  paying  only  for 
their  adversaries.157 

Third,  the  Commission  should  establish  an  intervenor  assistance  cen- 
ter to  provide  information  on  all  aspects  of  FPC  practice  and  pro- 
cedure. Rather  than  wait  passively  for  requests  for  information,  this 
center  should  reach  out  to  assist  those  who  require  aid.  Alone,  this 
proposal  would  not  assure  consumer  representation  before  the  FPC ;  it 
will  be  effective  only  if  linked  to  a  program  for  providing  con- 
sumer groups  with  the  means  to  intervene  and  participate  in  FPC 
proceedings. 

Fourth,  the  Commission  should  hold  regional  hearings  in  the  geo- 
graphic area  affected  by  the  proposed  regulatory  action.  Such  deploy- 
ment can  facilitate  participation  before  the  FPC  by  consumers  now 
effectively  barred  from  participation  in  FPC  proceedings  by  the  ex- 
pense associated  with  travel  to  Washington,  D.C. 

Fifth,  the  Commission  staff  should  be  strengthened  and  authorized 
to  appeal  FPC  decisions. 

The  foregoing  changes  in  agency  procedures  will  improve  the  regu- 
latory process  by  countering  the  advantages  which  favor  the  regulated 
industry  before  the  FPC. 


REGULATED  UTILITIES 

Regulation  by  the  FPC  should  be  as  expeditious  as  possible,  con- 
sistent with  due  process.  A  series  of  field  hearings  conducted  by  the 
Subcommittee  addressed  the  local  manifestation  of  major  national 
issues  confronting  the  electric  power  industry  and  consumers.158 
The  testimony  indicated  that  the  FPC's  cumbersome  and  complicated 
procedures  worked  to  the  detriment  of  consumers  and  occasionally  to 
the  detriment  of  the  regulated  utilities,  also.  Administrative  delays 
reduce  the  ability  of  the  Commission  to  respond  to  changing  condi- 
tions, becloud  utilities'  financial  condition,  frustrate  consumer  and 
public  interest  groups,  and  impose  on  consumers  over  an  extended 
period  of  time  rates  which  may  be  excessive  and  discriminatory. 

The  difficulties  created  by  such  procedures  may  be  illustrated  within 
the  context  of  the  agency's  regulation  of  rates  for  the  electric  utility 
industry. 

.  .  .  [The]  electric  power  industry  in  the  contiguous  United  States  includes 
nearly  3,500  systems  which  vary  greatly  in  size,  type  of  ownership,  and  range 
of  functions.  It  is  made  up  of  four  distinct  ownership  segments — investor-owned 
companies,  non-Federal  public  agencies,  cooperatives,  and  Federal  agencies — and 
is  unique  among  world  systems  in  the  diversity  and  complexity  of  its  organiza- 
tion. Most  systems  serving  large  population  centers  are  vertically  integrated,  i.e., 
they  perform  the  functions  of  generation,  transmission,  and  distribution.  In  con- 
trast, there  are  many  systems  which  provide  distribution  exclusively,  and  others 
that  generate  some  power  while  relying  on  firm  purchases  to  meet  part  of  their 
requirements.  These  are  mostly  smaller  systems  and  are  largely  in  the  inunici- 


167  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  II,  at  148,  185,  and  196  (1975). 

ic8  These  hearings  were  held  in  Hartford,  Connecticut  on  November  21.  1975:  Newark, 
New  Jersey  on  November  24,  1975  ;  Las  Vegas,  Nevada  on  June  12.  1976  and  Richmond, 
Indiana  on  July  16,  1976.  See  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on 
Oversight  and  Investigations  of  the  Comm.  on  Interstate  and  Foreign  Commerce  94th 
Cong.,  1st  Sess.  vol.  II  (1975). 
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pal  and  cooperative  segments.  The  extent  to  which  the  smaller  generating  sys- 
tems can  remain  viable  will  depend  in  pari  on  their  Obtaining  additional  Supplies 

of  power  at  costs  which  reflect  the  economies  of  large  scale  generating  plants  now 
being  constructed.1" 

Despite  the  fad  thai  Interstate  wholesale  electric  power  sales  regu- 
lated by  the  FPC  make  up  only  about  T.:i  percent  of  all  power  com- 
pany sales  in  dollars,""'  many  small  electric  companies  depend  on  inter- 
state supplies.  Under  slate  conl  rol,  t  hey  may  be  squeezed  bet  ween  rates 

authorized   by    FPC   and    those   permitted   by   l\\^   State;    i.e.   a    price 

squeeze  occurs  when  wholesale  elect  ric  rates  are  higher  t  nan  resident  ial 
and  industrial  retail  electric  rates.  The  squeeze  can  prevent  the  buyer 

from  compel  ing  wit  h  a  wholesale  seller  which  may  he  Serving  t  he  same 

or  competil  ive  territory. 

The  Supreme  Court  held  in  the  Corvway  ease1"'1  thai  the  Federal 
Power  Act  forbids  unreasonable  differences  between  wholesale  ami  re- 
tail rates.  It  directed  the  FPC  to  consider  the  presence  of  rati'  discrimi- 
nat  ion  when  it  sets  wholesale  rates. 

I>ecause  of  the  Commission's  cumbersome  and  complicated  proce- 
dures, however,  consumers  and  the  purchasing  utilities  may  he  re- 
quired to  pay  rates  which  may  be  both  excessive  and  discriminatory 
for  extended  periods. 

By  statute  1G2  the  Commission  lias  discretion  to  suspend  rate  increase 
requests  for  between  1  day  and  5  months.  At  the  end  of  the  period, 
prior  to  final  decision  on  the  rate  increase,  the  requested  rates  go  into 
effect,  subject  to  a  refund  should  any  part  of  the  increase  be  di. -a  11  owed. 

Proceedings  to  decide  rate  applications  at  the  Commission  can  be 
extraordinarily  time-consuming.  Currently,  the  FPC  has  before  it 
more  than  200  applications  representing  more  than  $600  million  of 
pending  electric  rate  increases.103  It  is  not  unusual  for  proceedings  to 
require  3  or  4  years.  The  FPC  Chairman  has  likened  the  situation  to 
being  k,on  a  treadmill  and  going  backward."  1G4 

It  has  been  contended  that  k*a  substantial  amount  of  the  inefficiency 
of  an  agency  is  intentional — serving  to  raise  the  costs  of  fighting 
regulatory  battles  .  .  .".1G5  Whether  or  not  delay  is  intentional,  the 
Commission's  extraordinarily  lengthy  deliberations  benefit  the  regu- 
lated utilities. 

One  delaying  factor  is  the  FPC's  practice  of  allowing  regulated 
companies  repeatedly  to  amend  their  filings.  This  unrestricted  prac- 
tice has  been  described  as  the  "fast  paper  shuille."  1GG  To  reduce  the 
Commission's  massive  backlog,  the  filing  of  amendments  and  updated 
figures  or  testimony  should  be  restricted  effectively  by  the  Commission. 

Some  utilities  have  several  applications  for  rate  increases  pending 
before  the  FPC   at  the  same  time,  with  all   increases  pending  a 

atlstical  Materials  on  the  Electric  Utility  Industry  prepared  for  tlie  use  of  the 
Subcomm.  on  Energy  and  Power  and  the  House  Coniin.  on  Interstate  and  Foreign  Com- 
merce 94th  Con:;..  2d  Sess..  at  G  (1970). 

:'"  s.  Breyer  and  1\  MacAvoy,  Energy  Regulation  by  the  Federal  Power  Commission 
at  11   (1974). 

i*FPQ  v.   Comcay  Corp.,  U.S.  ,    (No.  75-342.  dated  June  7,  1976). 

*■  Section   205(e)    of   the  Federal   Power  Act,    1G   U.S.C.    §S24(d). 

»  Testimony  ot  FPC  General  Counsel  in  Las  Vegas,  Nevada  at  !_'. 

1<M  Hearings  on  Regulatory  Reform  Before  the  Subromm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2d  Sess.,  vol. 
II.  at  251   (1976). 

180  R.  Noll.  Reforming  Regulation,  at  45  (1971). 

188  Hearings  on  Regulatory  Reform  Before  the  Subcomm.  on  Oversight  and  Investiga- 
tions of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  II,  at  141  (1975). 
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final  decision.167  This  practice,  described  as  "pancaking,"  exacerbates 
the  economic  burdens  on  consumers.  The  Commission's  procedures 
should  prohibit  pancaking. 

FPC  procedural  decisions  and  delays  can  severely  damage  power  dis- 
tributors who  buy  electricity  from  wholesale  suppliers.  If  a  retailer  of 
electricity  is  unable  to  adjust  rates  to  reflect  increased  wholesale  costs 
without  significant  delay,  the  financial  loss  can  be  ruinous.  The  period 
the  FPC  sets  for  suspending  wholesale  rate  increases  is  critical  because 
it  affects  the  exposure  of  the  retailer  to  this  kind  of  a  price  squeeze. 
The  FPC  does  not  consider  this  price  squeeze  when  it  sets  suspension 
periods. 

Eegulatory  lag,  the  fast  paper  shuffle,  pancaking,  and  suspension 
practices  all  contribute  to  infliction  of  rates  that  can  be  excessive,  dis- 
criminatory, or  ruinous.  The  practice  of  allowing  rates  to  go  into  effect 
before  they  are  thoroughly  investigated,  tested  in  a  public  hearing,  and 
ruled,  upon  by  the  FPC  should  be  eliminated.  It  would  then  be  in  the 
best  interest  of  the  regulated  utility  for  cases  to  be  decided  expedi- 
tiously so  that  the  utility  could  begin  to  collect  the  new  rate.  In  this 
manner,  the  burden  of  FPC  delays,  industry  delaying  tactics,  and 
multiple  rate  filings  would  be  shifted  from  consumers  to  the  regulated 
utilities.  Similarly,  electricity  retailers  would  not  be  exposed  to  a  price 
squeeze  for  an  indeterminate  period.  In  addition,  expedited  decisions 
would  facilitate  consumer  representation.  A  regulated  utility  could 
collect  a  fair  rate  within  a  reasonable  period  of  time  if  the  FPC  would 
render  a  final  decision  on  a  rate  application  within  10  months  of  filing. 
These  actions  by  the  FPC  would  be  responsive  to  the  needs  of  both 
utility  consumers  and  regulated  utilities. 

V.  Consolidation  of  Federal  Energy  Eegulatory  Functions 

At  present  no  single  Federal  agency  has  authority  and  responsibility 
to  formulate  a  comprehensive  energy  policy  with  the  objective  of  ef- 
ficient and  productive  use  of  the  Nation's  energy  resources.  Authority 
over  energy  uses  and  sources  for  the  United  States  government  is 
severely  fragmented;  there  is  a  multiplicity  of  agencies  involved  in 
one  or  more  facets  of  energy  regulation.  Careful  reorganization  of  en- 
ergy regulatory  functions  is  needed  to  consolidate  those  economic  reg- 
ulations that  affect  major  sources  and  uses  of  energy,  to  apply  na- 
tional policy  in  cohesive  and  coordinated  programs,  and  to  reduce  the 
waste  of  effort  and  expertise  resulting  from  extravagant  and  unpro- 
ductive duplication. 

Since  natural  gas  and  oil  are  more  or  less  interchangeable  fuels,  de- 
cisions on  one  fuel  affect  the  other.  Decisions  on  either  with  respect  to 
imports,  production  uses,  and  prices  should  be  issued  by  one  independ- 
ent regulatory  agency.  The  reorganization  of  energy  regulatory  and 
information  gathering  functions  should  eliminate  or  minimize  the 
fragmentation  of  responsibility  and  accountability  for  energy,  along 
with  duplication  of  effort,  inconsistencies,  delays,  and  extravagance. 

The  overlap  between  the  FPC  and  other  Federal  agencies  in  natural 
gas  data  collection  is  exceptionally  wasteful.  The  Federal  Energy  Ad- 
ministration (FEA),  the  FPC,  the  Securities  and  Exchange  Commis- 

187  The  utilities  testifying  before  the  Subcomm.  on  Oversight  and  Investigations  which 
had  multiple  rate  increase  applications  on  file  Included  Nevada  Power  Co.  and  the  Indiana 
&  Michigan  Electric  Company. 
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sion  (SEC),  the  Federal  Trade  CommissioD  i  FTC),  and  the  Depart- 
ment of  the  Interior  al]  collect  data  on  natural  gas  re 

The  FEA's  Oil  and  Gas  Reserves  Study,  completed  in  L975, 
million.1'"  The  FPC  has  prepared  a  National  Gas  R  serve  Study  re- 
leased in  1973  at  a  cost  of  approximately  (630,000  and  37,279  man- 
hours.16* 

Natural  gas  reserve  data  is  reported  also  to  the  SEC.  Certain  forms 
adopted  by  the  SEC  Tor  registration  of  securities  under  the  Securities 
Exchange  Act  require  information  on  natural  Lr;»~  reserve  estimates 
relevant  to  registrant's  operations  or  properties.  The  SEC  spent 
$93,000  and  4  man-years  on  natural  gas  reserve  studies  for  fiscal 
year  1976 

The  Federal  Trade  Commission  has  conducted  an  extensive  staff 
investigation  of  allegedly  collusive  reporting  of  natural  ga 
information  by  natural  gas  companies  through  the  American  Gas  As- 
sociation, at  a  cost  to  (late  of  about  $-230,000  and  23,390  man  I 
(11%  man  years).171 

The  United  States  Geological  Survey  of  the  Department  of  the  In- 
terior prepares  natural  <ras  reserve  studies  at  a  cost  per  year  of  about 
,000  and  23  man-years.172  In  addition,  the  Bureau  of  Mine.-  as- 
semblies data  relating  to  reserve  of  minerals,  mineral  fuels,  surface 
stocks,  inventories,  and  production  and  consumption  of  petroleum 
natural  gas  and  coal. 

The  bifurcation  of  natural  gas  regulatory  matters  between  the  FPC 
and  the  FEA  is  the  source  of  costly  delay  and  conflict. 

In  July  1975,  the  FEA  and  the  FPC  sent  questionnaires  (FEA 
Form  G-101-Q-0  and  FPC  Form  69)  to  approximately  1700  com- 
panies that  deliver  natural  gas  to  end-use  customers  requesting  data 
about  gas  deliveries,  curtailments,  the  customer's  capabilities  to 
use  alternate  fuels,  and  sales  under  firm  and  interruptible  contracts. 
The  purpose  of  the  survey  was  to  develop  estimates  of  the  extent  of 
natural  gas  curtailments  to  the  end-use  customers  of  these  companies. 
The  FEA  based  its  shortage  projections  on  this  data. 

The  two  different  questionnaires  were  employed  by  FPC  and  FEA 
respectively  to  obtain  information  from  natural  gas  companies  under 
FPC  jurisdiction  and  from  all  other  companies. 

The  FPC  staff  considered  that  the  information  obtained  by  both 
agencies  was  essential  to  its  consideration  of  the  extent  of  the  alleged 
natural  gas  shortage.  An  FPC  staff  letter  of  October  20,  1975  to 
FEA  states: 

FPC  staff  believe?  that  the  information  contained  in  the  [FEA]  form  con- 
stitutes the  only  data  available  regarding  the  adequacy  of  fuels  alternate  to 


188  Testimony  of  Dr.  Oscar  Strongin  at  Hearings  on  Final  Report  on  Oil  and  Gas  Re- 
sources, Reserves,  and  Productive  Capacities  Before  the  Subcomm.  on  Oversight  and 
Investigations  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2nd 
Sess.,   (1970)   at  Tr.  45. 

188  Federal  Power  Commission  Memorandum  of  August  20,  1970,  from  Gordon  K.  Zareskl, 
Planning  and  Development  Division  Chief  of  the  Bureau  of  Natural  G;is  to  William  D. 
Braun,  Counsel,  Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce. 

170  Data  Supplied  to  the  Subcommittee  on  Oversight  and  Investigations  by  Mr.  Andrew 
J.  Rothman,  Director  of  Public  Affairs,  Securities  and  Exchange  Commission. 

171  Data  supplied  to  the  Subcommittee  on  Oversight  and  Investigations  by  Mr.  D.nniel  C. 
Schwartz,  Assistant  Director  for  Evaluation,  Bureau  of  Competition,  Federal  Trade 
Commission. 

173  Data  supplied  to  the  Subcommittee  on  Oversight  and  Investigations  by  Mr.  Price 
McDonald,  Petroleum  Engineer,  Conservation  Division,  United  States  Geological  Survey, 
United  States  Department  of  the  Interior. 
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natural  gas.  Staff  believes  that  such  data  constitute  an  important  ingredient 
for  energy  policy  formulation.  It  seems  .  .  .  that  an  update  of  this  information 
would  he  especially  relevant  since  the  information  in  the  prior  report  .  .  .  does 
not  represent  the  most  recent  information  regarding  fuel  shortages  prior  to 
entering  the  1975-76  winter  heating  season.173 

An  FPC  internal  staff  memorandum  of  October  29,  1975,  states: 

The  information  regarding  identification  of  end  users  (FPC  Form  G9  and  FEA 
Form  G101-Q-0)  claiming  alternate  fuel  deficiency  is  also  vital  to  FFC  staff 
in  evaluating  the  overall  impact  of  natural  gas  curtailments  and  is  covered 
in  the  more  specific  request  dated  October  20,  1975,  for  access  to  these  data 
through  direct  computer  terminal.17* 

Any  doubt  that  the  end  use  information  accumulated  by  the  FEA 
was  not  essential  to  the  FPC  in  discharging  its  statutory  duties  and 
responsibilities  is  removed  by  an  examination  of  the  content  of  a  De- 
cember IT,  1975,  letter  from  the  Secretary  of  the  FPC  to  the  FEA's 
Deputy  Administrator  John  Hill,  which  said : 

The  subject  data  contain  essential  Information  regarding  natural  gas  cur- 
tailments and  alternate  fuel  consumption  by  ultimate  end  users  and  natural  gas 
distribution  companies  not  subject  to  specific  data  gathering  authority  of  the 
Commission  and  are  not  available  from  any  other  government  or  private  source. 

Thus,  the  data  contained  in  Form  G-101-Q-O  are  indispensible  to  FPC  in 
carrying  out  its  duties  and  responsibilities  under  the  Natural  Gas  Act,  and  to 
provide  information  to  the  states,  the  Congress  and  to  the  general  public.  These 
data  have  particular  significance  to  the  continued  conduct  of  natural  gas  cur- 
tailment proceedings  and  policy  planning  by  the  Commission. 

Despite  the  importance  of  the  FEA-held  data  to  the  effective  dis- 
charge of  the  FPC's  statutory  responsibilities  and  to  a  realistic  assess- 
ment of  the  dimensions  of  the  alleged  natural  gas  shortage,  the  FEA 
repeatedly  refused  to  supply  this  information  to  the  FPC  without 
first  obtaining  a  promise  by  the  FPC  to  keep  it  confidential.175  An 
internal  FPC  staff  memo  indicates  that,  at  an  October  24, 1975  meeting 
between  FEA  and  FPC  staff,  the  FPC  staff  was  told : 

The  question  of  the  confidentiality  of  detailed  information  held  by  FEA  re- 
garding propane  availability  was  discussed  at  length.  FEA  staff  indicated  that 
information  involving  the  monthly  supply  and  demand  balance  of  each  major 
propane  supplier  is  defintely  considered  as  proprietary  and  cannot  be  divulged  to 
FPC  staff  even  under  a  request  pursuant  to  the  Freedom  of  Information  Act. 
Likewise,  the  confidentiality  of  alternate  fuel  demand  information  on  a  company 
by  company  basis  as  contained  in  FEA  Form  G101-Q-0  may  be  considered  as 
proprietary  according  to  FEA  staff.170 

Toward  the  close  of  the  winter  heating  season,  the  FEA  Deputy 
Administrator  John  Hill  advised  the  FPC  by  letter  of  February  20, 
1976,  that  it  would  release  its  data  to  the  FPC  pursuant  to  Section 
11(d)  of  the  Encnrv  Supply  and  Environmental  Coordination  Act 
of  1974.  Section  11  (d)  provides : 

Such  information  [i.e.,  energy  information  obtained  from  a  person  which 
would  if  made  public  divulge  methods  or  processes  entitled  to  protection  as 
trade  secrets  or  other  proprietary  information  of  such  person,  which  is  to  be 
treated  as  confidential  in  accordance  with  IS  U.S.C.  1905]  shall  not  be  deemed 
confidential  for  purposes  of  disclosure,  upon  request,  to  .  .  .   (2)  ...  the  Fed- 


17n  Letter  of  October  20.  1973  from  FPC  Assistant  General  Counsel  George  P.  Lewnes 
to  FEA  Director.  Office  of  Data  Services  Albert  II.  Linden.  Jr.,  at  1. 

I?*  fpc  Memorandum  dated  October  29,  1975  from  Joseph  J.  Solters,  Case  Manager, 
Bure;iu  of  Natural  Gas  to  George  P.  Lewnes,  Assistant  General  Counsel,  at  1. 

"■  FPC  Memorandum  dated  October  24,  1975,  from  Joseph  J.  Solters,  Case  Manager, 
Bureau  of  Natural  Gas,  to  George  P.  Lewnes,  Assistant  General  Counsel,  at  1. 

!••  Id. 
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oral   Power  OolDIllSBfcOD   .   .   .   when   necessary   to  carry   out    |ils]    duties  ami    re* 

Bponsihilitlea  imdei  'liis  and  other  statutes.  .  .  . 

The  FKA's  intransigence  regarding  this  matter  deprived  the  FPC 
of  information  it  required  to  carry  out  its  responsibilities  under  the 
Natural  Gas  Act.  This  lack  of  coordination  between  the  FEA  and  the 

FPC   was  not    in  the  public  interest. 

The  fragmentation  of  energy  responsibilities  among  Federal  agen- 
cies has  forced  one  agency  to  drop  an  inquiry  because  another  agency 
had  previously  considered  a  related  matter. 

In  1970,  the  Federal  Trade  Commission  (FTC)  began  an  investi- 
gation into  the  quality  of  reporting  of  proved  natural  gas  reserves 
by  the  American  Gas  Association  (AGA),  a  trade  association  of 
natural  gas  producers  and  distributors.  As  part  of  its  Investigation, 
the  FTC  issued  subpoenas  to  11  natural  gas  producers.  Seven  pro- 
ducers opposed  those  subpoenas  in  court  proceedings.  The  District 
Court  found  the  FTC's  subpoenas  to  he  improper  because  they  sought 
to  duplicate  activities  of  the  IVC  which  had  resulted  in  a  finding  by 
the  FPC  that  the  AliA's  estimates  of  natural  gas  reserves  were  ac- 
curate;17' On  appeal,  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  circuit  held  that  the  FTC  was  precluded  or  col- 
laterally stopped  from  relit  igating  the  issue  of  the  accuracy  of  proved 
natural  pis  reserves  and  hence  limited  the  breadth  of  the  FTCs 
subpoenas.178 

The  consolidation  of  energy  regulatory  and  information  gathering 
functions  in  an  independent  regulatory  agency  would  substantially  re- 
duce undesirable  duplication  of  activities  and  would  prevent  the  possi- 
bility of  one  agency  effectively  blocking  investigation  of  an  energy 
issue  by  another  Federal  agency. 

TV.  Conclusions  avd  Recommendations 

The  indispensable  first  step  in  regulatory  reform  is  to  insure  that 
powers  of  regulatory  agencies  such  as  the  FPC  are  used  effectively  in 
the  public  interest,  as  intended  by  the  Congress.  In  the  case  of  the 
FPC,  the  immediate  need  is  for  a  Commission  which  is  committed  to 
upholding  the  law.  Xo  amount  of  reform,  resources,  or  amendment  will 
succeed  in  improving  regulation  if  the  regulators  have  a  preconceived 
ideological  commitment  to  undermine  the  process.  The  Commission 
more  than  any  other  regulatory  agency  we  have  studied  demonstrates 
the  need  for  better  quality  regulators. 

The  FPC's  lassitude  toward  enforcement  of  producer  delivery  obli- 
gations under  the  Natural  Gas  Act  is  more  easily  identified  than  reme- 
died. So  long  as  the  Administration  continues  to  select  Commissioners 
on  the  basis  of  their  antipathy  toward  regulation,  it  is  not  realistic  to 
expect  the  FPC's  statutory  mandate  will  be  discharged.  We  recom- 
mend that  Commissioners  be  selected  who  are  in  accord  with  the  Com- 
mission's statutory  mandate. 

Legislation  should  be  enacted  which  would  require  that  the  YVQ 
enforce  producers'  obligations  to  deliver  natural  gas.  This  could  he 

irr  The  FPC's  finrllnjr  on  this  Issue  has  been  rpfutf>rt  by  the  FPC  Staff  updated  31  ]*n*f 
Investigation,  supra,  at  404  05  and  the  United  States  Geological  Survey  reeprv*  studies, 
K'iprn.  at  4<><;  nT.  in  addition,  the  court  was  iii  error  in  precluding  the  FTC  from  Invetrtt- 
gatlne  fnlly  the  AGA's  conduct  regarding  the  reporting  of  ail  natural  gas  reserve  data. 

™  FTC  v.   Texuro,  517  P.2d  137   (D.C.  Cir.  107.-. . 
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accomplished  by  amending  Section  20(a)  of  the  Natural  Gas  Act  (15 
U.S.C.  §  717S)  to  provide  that  the  FPC  shall  (rather  than  "may  in 
its  discretion'-)  bring  enforcement  actions  in  court.  Alternatively, 
legislation  could  mandate  administrative  enforcement  in  lieu  of  court 
action. 

Legislation  should  also  be  enacted  which  would  give  the  FPC  the 
power  to  compel  the  production  of  natural  gas  from  the  Federal 
domain  prior  to  its  dedication  for  sale  in  interstate  commerce.  Natural 
gas  on  Federal  lands  is  being  withheld  from  interstate  commerce. 
The  FPC  should  have  statutory  power  to  compel  delivery  of  such  gas 
supplies. 

Legislation  should  be  enacted  which  would  give  the  Commission 
the  authority  to  regulate  the  sale  of  natural  gas  in  intrastate  com- 
merce. Regulation  of  the  intrastate  market  is  essential  in  order  to 
remove  the  curernt  incentive  for  gas  producers  to  sell  their  gas  in 
the  more  lucrative  intrastate  market  where  the  price  of  gas  is 
strongly  influenced  by  the  artificially  high  price  of  oil  set  by  the 
international  cartel  of  petroleum  exporting  countries  commonly  re- 
ferred to  as  OPEC.  Commission  authority  to  set  intrastate  as  well  as 
interstate  gas  prices  would  restore  price  parity  to  natural  gas  markets 
and  would  help  alleviate  the  supply  imbalance  currently  being  experi- 
enced by  the  interstate  market. 

The  Commission  should  establish  a  division  responsible  for  as- 
suring the  complete  enforcement  of  the  provisions  of  the  Natural  Gas 
Act,  including  delivery  obligations.  This  enforcement  division  should 
recommend  actions  directly  to  the  Commission,  as  a  measure  of  its 
independence  and  freedom  from  undue  internal  influences. 

Vigorous  congressional  oversight  can  also  ameliorate  the  Commis- 
sion's disinclination  to  discharge  its  regulatory  responsibilities  effec- 
tively.179 Several  witnesses  before  the  Subcommittee  indicated  that 
Congressional  oversight  spurred  the  Commission  into  various  ac- 
tions.180 Legislation  should  be  considered  which  would  increase  the 
accountability  of  the  Commission  to  the  Congress  by  providing  a  satis- 
factory structure  for  Congressional  oversight  and  for  a  suitable  flow  of 
information  to  the  Congress.  As  an  element  in  this  structure,  we  recom- 
mend a  monthly  report  by  the  Commission  detailing  its  enforcement 
activities. 


179  Hearings  on  Natural  Gas  Supplies  Before  the  Subeomm.  on  Oversight  and  Investi- 
gations of  the  House  Coram,  on  Interstate  and  Foreign  Commerce,  94th  Cong.,  1st  Sess., 
vol.  I,  pt.  2  at  1183,  1190  (1975)  ;  Hearings  on  Regulatory  Reform  Before  the  Subeomm. 
on  Oversight  and  Investigations  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce, 
94th  Cong.,  1st  Sess.,  vol.  II.  at  209,  225  (1975)  ;  Order  No.  539,  issued  October  14,  1975, 
■lip  op.  at  1. 

180  Congressional  oversight,  however,  does  not  assure  responsible  Commission  action.  A 
July  1975  PreliminaryReport  by  the  Subcommittee  staff  on  delays  in  natural  gas  production 
by  Cities  Service  Oil  Company  concluded  that  Cities  Service  had  purposely  delayed  com- 
mencing the  workover  of  its  wells,  and  that  this  delay  disrupted  deliveries  of  substantial 
quantities  of  gas.  The  Subcommittee  referred  this  matter  to  the  Department  of  Justice 
for  consideration  of  prosecution  of  Cities  officials  for  possible  perjury  and  obstruction  of 
justice  violations.  While  this  matter  was  the  subject  of  an  FPC  investigation,  the  Commis- 
sion made  no  recommendation  to  the  Justice  Department  with  respect  to  this  matter.  In  ad- 
dition, in  a  matter  related  to  the  FPCs  ongoing  investigation,  a  Subcommittee  Investigation 
of  the  substance  of  FPC  testimony  rendered  by  an  offiical  of  the  Mitchell  Energy  Corpora- 
tion indicated  possible  violations  of  Federal  statutes  prohibiting  perjury  and  the  obstruction 
of  justice.  The  FPC  failed  to  protect  its  own  processes  from  abuse  by  neglecting  to  take 
administrative  action  on  the  evidence  adduced  by  the  Subcommittee  and  by  refusing  to 
•upport  the  Subcommittee  in  its  referral  to  the  Department  of  Justice  for  their  prosecutive 
consideration.  See  Hearings  on  Natural  Gas  Supplies  Before  the  Subcommittee  on 
Oversight  and  Investigations  of  the  House  Comm.  on  Interstate  and  Foreign  Commerce, 
94th  Cong.,  2nd  Sess.,  Vol.  Ill,  at  185-228  (197G). 


419 

A    to  the  Commission's  abandonment  of  c  ed  producer  rate 

regulation,  we  recommend  thai  legislation  be  enacted  which  would 
require  that  the  Commission  adhere  to  cost-based   rate  regulation. 

To  remedy  inadequate  consumer  representation  and  Commi 
stall'  resources,  we  recommend  the  creation  of  an  office  of  consumer 
counsel  at  the  Commission  and  the  infusion  of  sufficient  funds  to  enable 
consumer  groups  and  the  Commission  staff  to  pari  icipate  effectively  in 
Commission  proceedings.  In  addition,  we  recommend  that  the  Com- 
mission staff  he  accorded  the  right  to  institute  judicial  review  of  Com- 
mission decisions. 

We  urge  that  the  office  of  consumer  counsel  be  outside  the  Commis- 
sion hierarchy  because  otherwise  it  would  suffer  the  disadvantages  of 
the  Commission's  staff,  which  is  susceptible  to  manipulation  by  officials 
who  are  less  than  enthusiastic  regulators.  The  tactics  of  these  officials 
are  varied  but  include  replacement  of  conscientious  employees  with 
other  stall  members  on  selected  cases.  We  recommend  that  such  abuses 
be  eliminated  so  that  the  staff  can  faithfully  perform  its  mission. 
Strong  and  responsible  Commmission  leadership  and  vigilant  congres- 
sional oversight  can  eliminate  such  practices. 

The  Commission  can  regulate  effectively  only  if  it  possesses  accurate 
data.  As  the  industries  regulated  by  the  Commission  nave  an  economic 
interest  in  the  data  that  they  present,  we  recommend  that  the  Com- 
mission secure  its  own  data  under  oath.  In  the  event  that  the  Com- 
mission must  rely  on  industry  data,  we  recommend  that  it  be  granted 
statutory  authority  to  collect  data  from  all  segments  of  the  natural 
gas  industry,  with  resources  to  audit  and  verify  the  accuracy  so  that 
the  data  will  not  be  tainted  by  bias. 

A  careful  reorganization  of  energy  regulatory  functions  should  be 
undertaken  that  would  consolidate  in  an  independent  regulatory 
agency  existing  economic  regulatory  and  information  gathering  func- 
tions affecting  energy,  give  more  coherence  and  greater  coordination 
to  the  nation's  energy  policy  and  programs,  and  remove  wasteful 
duplication  of  eifort  and  expertise  resulting  from  the  multiplicity  of 
agencies  involved  in  energy  regulation.  Since  natural  gas  and  oil  are 
substitutable  fuels  and  decisions  pertaining  to  one  fuel  impact  on  the 
other,  legislation  should  be  enacted  which  would  consolidate  oil  and 
gas  regulatory  and  information  gathering  matters,  including  Federal 
lease  management,  in  an  independent  regulatory  agency.  The  energy 
regulatory  functions  should  remain  insulated  from  programs  designed 
to  promote  the  development  of  energy  resources  and  research,  public 
education,  or  advocacy  associated  with  such  promotion.  These  pro- 
motional functions  should  remain  within  the  Executive  Branch. 
Coordinated  energy  policy  and  planning  functions  would  remain  a 
necessary  part  of  both  an  independent  energy  agency  and  an  Execu- 
tive Branch  agency. 

So  that  the  Commission's  procedural  and  administrative  roadblocks 
to  effective  regulation  may  be  eliminated,  we  recommend  that  the  Com- 
mission receive  funding  sufficient  to  eliminate  regulatory  delays  attrib- 
utable to  a  lack  of  resources.  We  recommend  early  consideration  of 
legislative  and  administrative  action  to  streamline  the  Commission's 
regulatory  process,  simplify  its  procedures,  prevent  requested  rate 
increases  from  going  into  effect  until  they  are  found  to  be  just  and 
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reasonable  by  the  Commission,  and  restrict  repeated  updated  filings 
and  multiple  rate  (dings  by  the  regulated  industry.  We  recommend 
that  final  Commission  decisions  on  rate  increases  applications  be  issued 
within  10  months  of  filing. 

The  need  to  insure  that  the  Commission  discharge  its  statutory  obli- 
gations to  protect  the  American  public  effectively  and  in  a  timely  man- 
ner is  all  the  more  urgent  in  this  time  of  uncertainty  as  to  future  re- 
sources of  energy.  The  major  difficulties  in  the  industries  regulated  by 
the  Commission  have  not  been  caused  solely  or  even  primarily  by  regu- 
lation. Those  who  claim  that  Commission  regulation  has  failed  are 
only  partially  correct.  The  regulatory  mandate  has  been  mismanaged 
and  betrayed  by  a  Commission  that  has  consciously  disregarded  its 
responsibilities.  What  is  required,  alon^  with  the  specific  reform  we 
propose,  is  a  new  dedication  to  the  principles  of  regulation  in  the 
public  interest  by  those  entrusted  to  uphold  the  law. 
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CHAPTER  ll 

Congress  and  the  Regulator*  Agencies* 

/.  Introduction 

Some   commentators   have   characterized   independent    regulatory 

:ies  as  agents  of  the  Congress.1  While  there  is  clearly  a  special 

relationship  between  such  agencies  and  the  Congre  analysis 

indicates  it  is  more  subtle  and  complex  than  one  described  by  tradi- 
tional concepts  of  agency. 

The  agency  theory  was  originally  conceived  as  a  device  to  avoid 
'  application  of  the  separation  of  powers  doctrine.  This  doc- 
trine animates  the  Constitution's  division  of  Legislative,  executive  and 
judicial  power  into  separate  branches  of  government.  It  was  felt  by 
the  authors  of  the  Constitution  that  no  single  branch  of  government 
should  be  able  to  create  law.  administer  the  Law,  and  judge  violations 
of  the  law.  Such  a  mixture  of  function  was  regarded  as  an  invitation 
to  abuse  of  power.2 

Review  of  the  operation  of  modern  regulatory  agencies  indicates 
that  such  agencies  are  defined  by  just  such  a  mixture  of  powers.  For 
example,  the  Interstate  Commerce  Commission  and  the  Federal  Trade 
Commission,  the  first  two  independent  Federal  regulatory  agencies, 
make  law  through  rulemaking,  judge  violations  of  law  (subject  to 
tal  review)  through  adjudication,  and  engage  in  various  execu- 
tive functions  related  to  administration  of  their  mandates. 

Initially  courts  sought  to  harmonize  the  separation  of  powers  doc- 
trine with  such  agencies'  unique  blend  of  authorities.  The  device  em- 
ployed for  this  task  was  agency  theory.  Since  presidential  control 
over  the>e  agencies,  particularly  the  power  to  fire  agency  heads,  was 
severely  limited,  independent  regulatory  agencies  could  not  be  char- 
acterized as  agents  of  the  executive.3  Because  policy  judgements  were 
to  be  made  by  such  agencies,  their  activities  were  not  regarded  as 
strictly  judicial  in  character.  Ultimately,  independent  regulatory 
agencies  were  conceived  of  as  agents  of  the  Congress.4 

The  early  literature  on  independent  regulatory  agencies  reflects 
this  perceived  requirement  of  the  Constitution.  Joseph  B.  Fastman,  a 
distinguished  member  of  the  Interstate  Commerce  Commission  in  the 
early  part  of  this  century,  argued  that  regulatory  agencies  are  created 

•The  Subcommittee  wishes  to  express  its  appreciation  f«>r  the  contribution  to  this 
chapter  of  Stuart  Glass,  Legislative  Attorney,  Congressional  Research  Service,  Library  of 
Con::: 

1  Maelntyre,  "The  Status  of  Regulatory  Independence,"  29  Fed.  B.  J.  1   (196S). 

• 'I  he  Federalist  Papers,  Numbers  47  and  48  (Madison)  The  New  American  Library, 
New  York,  pp.  300-317. 

8  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935). 

*  See  generally  Davis,  Administrative  Laic,  West,  St.  Paul,  Minn.,  section  1.09.  Prentixs 
v.  Atlantic  Coast  Line  Co.,  210  U.S.  210,  226  (1908).  Norwegian  Xitrooen  Product*  Co.  v. 
United  States,  2S8  U.S.  294  (1933).  Sunshine  Anthracite  Coal  Co.  v.  Adkins,  310  D.S 
S9S   (1940). 
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"when  the  legislative  body  finds  that  paiticular  conditions  call  for  con- 
tinual and  very  frequent  acts  of  legislation,  based  on  a  uniform  and 
consistent  policy  .  .  ."  B  But  the  "agent  of  Congress"  theory  could  not 
bo  reconciled  with  the  judicial  and  executive  functions  vested  in  inde- 
pendent regulatory  agencies.  This  tension  was  at  first  minimized  by 
characterizing  non-legislative  powers  as  ancillary  to  effectuation  of 
the  legislative  role  of  the  agencies.6 

But  this  theory  could  not  support  the  reality  of  agencies  which 
vigorously  employed  all  of  the  powers  at  their  disposal.  A  middle 
position  developed,  which,  while  it  did  not  eschew  separation  of  pow- 
ers completely,  characterized  the  powers  of  such  agencies  as  distinct 
from  those  to  which  the  Constitution  addressed  itself.  Thus  case  law 
defined  agency  powers  as  quasi-legislative,  quasi-judicial  or  quasi- 
executive  in  character.7 

The  artificiality  of  this  formulation  was  too  obvious  to  last.  Dis- 
tinguished legal  scholars  viewed  the  effort  of  allocating  agencies  to 
a  single  branch  of  government  as  "completely  futile."  8  Courts  re- 
garded the  "quasi-powers"  approach  with  cynicism.  As  Mr.  Justice 
Jackson  stated  in  the  case  of  Federal  Trade  Commission  v.  Ruberoid 
Co.9: 

Administrative  agencies  have  been  called  quasi-legislative,  quasi-executive  or 
quasi-judicial,  as  the  occasion  required,  in  order  to  validate  their  functions 
within  the  separation-of-powers  scheme  of  the  Constitution. 

Ultimately,  the  law  recognized  that  the  agencies  were  far  too  useful 
to  be  entirely  constrained  by  the  separation  of  powers  doctrine.10  Pro- 
tection against  abuse  found  its  source  in  legislative  oversight  and 
judicial  review;  not  separation  of  function.  While  judges  may  still 
cast  their  opinions  in  terms  of  quasi-legislative  versus  quasi-executive 
authorities,  Professor  Kenneth  Culp  Davis  states  the  general  percep- 
tion of  legal  scholars : 

In  our  theoretical  discussion,  we  should  frankly  recognize  that  we  have 
abandoned  the  basic  idea  that  executive,  legislative  and  judicial  power  should  be 
separated  from  each  other  in  order  to  protect  against  tyranny.  We  purposefully 
combine  the  three  kinds  of  powers  in  particular  agencies.  The  protection  comes, 
not  from  separating  the  powers,  but  from  our  system  of  legislative  supervision 
of  administration  and  from  our  system  of  judicial  review  of  administrative 
action.11 

Demise  of  the  agency  doctrine  did  not  decrease  the  special  relation- 
ship between  regulatory  agencies  and  the  Congress,  but  as  indicated  by 
Davis  it  has  emphasized  this  special  relationship.  That  relationship  is 
largely  generated  by  the  Constitutional  power  of  the  Congress  to  limit 
presidential  intervention  into  the  processes  of  independent  regulatory 
agencies.  These  powers  and  the  special  relationship  they  define  are  the 
subject  of  this  chapter.12 

6  Eastman,  "The  Place  of  the  Independent  Commiision,"  Constitutional  Rev.,  April  192S, 
at  95-102. 

•  Humphrey* 8  Executor,  supra  note  3  at  628. 

7  Id.  at  629. 

8  Cushman,  R.  E.,  Independent  Regulatory  Commissions,  Oxford  University  Press,  New 
York  (1941),  p.  446. 

9  Federal  Trade  Commission  v.  Ruberoid  Co.,  343  U.S.  470,  487-488. 

10  Davis,  supra  note  4,  at  section  1.09. 

11  Davis,  Administrative  Daw  Text,  West,  St.  Paul,  Minn.  (1972),  p.  25. 

"This  chapter  confines  itself  to  the  respective  powers  of  the  executive  and  legislative 
branches  of  government.  Judicial  control  of  the  actions  of  Federal  agencies  Is  predicated 
generally  upon  the  Administrative  Procedure  Act,  5  U.S.C.,  section  551  et  seq.,  701  et  seq., 
and  the  Constitution.  Judicial  review  may  be  substantially  circumscribed  by  statute,  see, 
Davis,  supra  note  4,  chapter  28. 
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//.   Control  of  Personnel 

The  powers  of  Congress  to  control  the  quality  of  persons  who  b 
in  policy-making  posil  ions  is  an  important  pari  of  the  special  relation- 
ship between  Congress  and  the  agencies.  Because  of  the  necessary  dis- 
cretion contained  in  most  regulatory  mandates,18  control  of  personnel 
is  particularly  important  in  defining  the  quality  of  agency  actions. 
Control  of  personnel  can  be  divided  into  two  categ  ntrol  of 

the  type  of  person  who  is  appointed  to  an  agency  and  the  criteria  to 
bo  u.-ed  to  remove  such  a  person  from  office. 

A.    CHOICE    OF   REGULATORS 

The  Constitution  distinguishes  between  the  creation  of  an  office 
and  the  appointment  of  a  person  to  an  oflice.1*  Offices  are  created  by 
law  and  are  therefore  controlled  by  the  Congress.  The  power  t<>  ap- 
point is  regulated  by  Article  II.  Section  2,  clause  ~  of  the  Constitu- 
tion which  provides  that  the  President : 

shall  have  Power,  by  and  with  the  Advice  and  Consent   of  the  Senate,  to  I 
Treaties,    provided    two    thirds   of   the    Senators   present    concur;    and    he   shall 
nominate,  and  by  and  with  the  Advieo  and  Consent  of  the  Senate,  shall  ap] 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  supreme  C 
and  all  other  Officers  of  the  United  States,  whose  Appointments  are  not   I 
otherwise  provided  for,  and  which  shall  be  established  by  Law;  but  the  Con- 
gress may  by  Law  vest  tin4  Appointment  of  such  inferior  Officers,  as  they  think 
proper,    in   the   President  alone,   in   the  Courts   of  Law,   or   in   the  Heads   of 
Departments. 

Under  this  clause  of  the  Constitution,  appointments  of  "Officers  of 
the  United  States'"  may  be  made  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  and  appointments  of  inferior  offi- 
cers may  be  made  pursuant  to  law  by  (i)  the  President  alone,  (ii)  the 
courts  or  (iii)  heads  of  departments.15  It  is  clear  from  the  text  of  the 
Constitution  and  judicial  construction  that  the  Congress  cannot  it- 
self appoint  any  category  of  officer  enumerated  in  the  Appointments 
Clause.16  This  was  recently  reaffirmed  by  the  Supreme  Court  in 
Buckley  v.  Yaleo.17 

The  case  involved  constitutional  challenges  to  several  key  provi- 
sions of  the  Federal  Election  Campaign  Act  of  1971,  as  amended,18 
including  those  establishing  the  Federal  Elections  Commission.  Un- 
der the  Act,  the  Commission  was  composed  of  eight  members.  Two, 
the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representa- 
tives, were  ex  officio  members  without  voting  powers.  Two  members 
were  appointed  by  the  President  pro  tempore  of  the  Senate,  two  by 
the  Speaker  of  the  House,  and  two  by  the  President.  Each  of  the  six 
voting  members  was  to  be  confirmed  by  a  majority  of  both  the  House 
of  Representatives  and  the  Senate.  The  Commission's  powers  fell  into 
three  broad  categories:  (1)  the  informing  function,  including  inves- 


1J  FTC  v.  Ruberoid  Co.,  supra  note  9  at  484. 

"Constitution   of   the   United  States   Annotated,   prepared    by   the   Congressional    Re- 
search   Service.   Library  of  Congress,    Lester   s.   Jayson    (supervising  editor),   •)<>. 
Killian  (editor).  Sylvia  Becky  (associate  editor),  and  Thomas  Durban  (associate  editor), 
S.  Doc.  02-82.  92d  Cong.,  2d  sess.  513  et  seq.  (1973). 

»  United  states  v.  Germaine,  99  U.S.  50S,  509  (1879). 

1#  Supra  note  14. 

17  424  U.S.   1    (1976). 

"  Public  Law  91-225. 
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tigations,  and  the  receipt  and  dissemination  of  information,  (2) 
administrative  functions  under  the  Act,  through  rulemaking,  issuing 
advisory  opinions,  and  determining  eligibility  for  federal  funds,  and 
(3)  functions  necessary  to  insure  compliance  with  the  Act  and  rules 
promulgated  thereunder,  by  means  of  informal  procedures,  admin- 
is!  rative  hearings  and  determinations,  and  civil  suits. 

The  Court  struck  down  the  conferral  of  all  but  the  investigatory  and 
informing  responsibilities  of  the  Commission.  It  held  that  the  process 
1  >y  which  the  six  voting  members  were  appointed  and  confirmed  vio- 
lated the  principle  of  separation  of  powers  embodied  in  the  Consti- 
tution, in  that  it  did  not  comport  with  the  provisions  of  the 
Appointments  Clause.  The  Court  regarded  all  the  functions  of  the 
Commission  except  investigating  and  informing  as  "significant  author- 
ity pursuant  to  the  laws  of  the  United  States,"  and  stated  that  an  ap- 
pointee exercising  such  authority  must  be  appointed  in  the  manner 
prescribed  by  the  Appointments  Clause.19  Thus,  the  Court  in  effect 
issued  a  double-edged  holding:  a  body  whose  members  are  appointed 
by  Congress  may  not  perform  any  so-called  "executive"  functions, 
and  an  officer  who  performs  such  functions  must  be  appointed  in 
accordance  with  the  Appointments  Clause. 

While  the  Congress  may  not  actually  appoint  an  officer  to  a  non- 
legislative  office,  the  Senate  may  veto  presidential  nominations  through 
the  advice  and  consent  power  and  the  Congress  may  define  qualifica- 
tions of  nominees  through  its  power  to  create  offices.  The  advice  and 
consent  power  is  well  understood.  According  to  Hamilton  it  would : 

be  an  excellent  check  upon  a  spirit  of  favoritism  in  the  President,  and  would 
tend  greatly  to  prevent  the  appointment  of  unfit  characters  from  State  prejudice 
from  family  connection,  from  personal  attachment,  or  from  a  view  to  popularity.39 

The  goals  of  the  authors  of  the  Constitution  as  articulated  by 
Hamilton  have  largely  been  achieved.  Use  of  this  power  by  the  Senate 
provides  the  legislative  branch  with  some  measure  of  control  over  the 
manner  of  persons  who  control  regulatory  agencies.  But  as  chapter  17 
suggests,  stricter  criteria  and  scrutiny  of  presidential  nominees  would 
improve  the  quality  of  regulators. 

Less  well  understood  is  the  power  over  appointees  which  flows  to  the 
Congress  through  its  power  to  create  offices.  The  Congress  has  required 
that" appointees  be  representative  of  a  political  party,  of  an  industry, 
of  a  geographic  region,  or  of  a  particular  branch  of  government.21 
It  has  also  required  the  President  to  choose  appointees  from  a  list 
created  by  others.22  The  strictures  on  the  appointment  power  contained 
in  the  Civil  Service  laws  are  likewise  permissible  under  the 
Constitution.23 

The  Congress  has  not  attempted  to  impose  testing  or  other  Civil 
Service-type  limitations  on  presidential  appointees  to  independent 
regulatory  agencies.  But  it  would  appear  that  rational,  reasonably 
objective  requirements  could  be  imposed  by  the  Congress  without 

16  Buckley,  supra  note  17,  slip  opinion  at  133-135. 

20  The  Federalist  Papers,  supra  note  2,  Number  76    (Hamilton),  p.  457. 

21  Justice  Brandeis  dissenting  in  Meyer  v.  United  States,  272  U.S.  52,  264-274  (1926). 
Zaitskv,  IT.  and  Elkle,  R.,  Statutory  Positions  Requiring  Appointment  by  the  President 
Showing  Term,  Compensation  and  Any  Other  Special  Provisions,  American  Law  Division, 
Library  of  Congress,  January  1976,  86  pp. 

--'  Id. 

28  United  States  v.  Qermaine,  99  U.S.  508  (1879).  United  States  v.  Perkins,  116  U.S.  4S3 
(1886). 


429 

infringing  on  the  appointments  power.  Such  requirements  could  sub- 
stantially add  to  the  control  Congress  already  has  over  the  choice  of 
personnel  through  the  Senate's  use  of  its  power  to  advise  and  <  onsent. 
In  summary,  I  here  is  a  sharing  of  power  over  the  choice  of  p  rsonnel 
between  the  President  and  Congress.  While  the  President  or  another 
person  enumerated  in  the  Appointments  clause  must  appoint,  that 
discretion  may  be  limited  by  law.  Practically,  there  is  substantial 
congressional  control  over  personnel  selection  through  the  use  of  the 
advice  and  consent  power  and  the  power  to  define  qualifications  for 
office. 

B.   REMOVAL   POWER 

Congress  possesses  substantial  discretion  with  res  pert  to  removal 
of  members  of  regulatory  agencies.  Although  the  President  may  re- 
move certain  executive  branch  officers  at  will,  including  heads  of 
executive  departments.  Congress  may  impose  restrictions  on  the  power 
of  the  President  to  remove  officers  of  independent  regulatory  agencies. 
In  addition,  it  has  been  held  that  the  nature  of  an  independent  regula- 
tory agency  imposes  restrictions  upon1  the  power  of  the  President  to 
remove  its  officers  whether  or  not  Congress  enacts  them.  This  power 
is  essential  to  the  preservation  of  the  independence  of  the  regulatory 
agencies.  For  as  Justice  Sutherland  noted : 

it  is  quite  evident  that  one  who  holds  his  office  only  during  the  pleasure  of 
another,  cannot  be  depended  upon  to  maintain  an  attitude  against  the  latter's 
will.34 

These  principles  have  been  established  by  throe  major  Supreme 
Court  cases:  Myers  v.  United  States,  272  U.S.  52  (1020)  ;  Humph n  yys 
Executor  v.  United  States,  295  U.S.  602  (1935)  ;  and  Wiener  v.  United 
States.  357  U.S.  349  (1958). 

In  Myers,  the  Court  held  that  the  President  is  empowered  by  the 
Constitution  to  remove  any  executive  officer  appointed  by  him  by  and 
with  the  advice  and  consent  of  the  Senate.  This  power  is  not  subject 
in  its  exercise  to  the  assent  of  the  Senate;  nor  can  it  be  made  so  by  an 
act  of  Congress.  Congress  had  provided  that  Postmasters  were  to  be 
both  appointed  and  removed  by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate.  The  President  had  removed  a  Postmaster 
without  consulting  the  Senate.  The  Court  stated  that : 

The  vesting  of  the  executive  power  in  the  President  was  essentially  a  grant 
of  the  power  to  execute  the  laws.  But  the  President  alone  and  unaided  could  not 
execute  the  laws.  He  must  execute  them  by  the  system  of  subordinates.  *  *  *  As 
he  is  charged  specifically  to  take  care  that  they  be  faithfully  executed,  the 
reasonable  implication,  even  in  the  absence  of  express  words  was  that  as  part 
of  his  executive  power  he  should  select  those  who  were  to  act  for  him  under  his 
direction  in  the  execution  of  the  laws.  *  *  * 

*  *  *  Our  conclusion  on  the  merits,  sustained  by  the  arguments  before  stated, 
is  that  Article  II  grants  to  the  President  the  executive  power  of  the  Government, 
i.e.,  the  general  administrative  control  of  those  executing  the  laws,  including  the 
power  of  appointment  and  removal  of  executive  officers — a  conclusion  confirmed 
by  his  obligation  to  take  care  that  the  laws  be  faithfully  executed.25 

This  holding  was  later  characterized  in  Buckley  as  stating  that 

«*  *  *  Congress  could  not  by  statute  divest  the  President .of  the  power 


"  TTumphreu's  Executor  v.  United  States,  supra  note  3  at  G29. 
*  Myers  v.  United  States,  272  U.S.  52,  117.  163-4  (1926). 
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to  remove  an  officer  in  the  Executive  Branch  whom  he  was  initially 
authorized  to  appoint."  26 

The  Myers  case  was  ultimately  considered  too  far-reaching  and 
absolutist  to  remain  the  law.  It  was  substantially  tempered  in  the 
Hv/m/phreyi%  Executor  case,  which  held  that  Congress  could  circum- 
scribe the  President's  power  to  remove  members  of  independent  regula- 
tory agencies.  The  Court  regarded  the  facts  in  Myers  and  Humphrey's 
Executor  to  be  distinguishable.  The  Myers  case  dealt  with  the  re- 
moval of  a  postmaster,  ".  .  .  an  executive  officer  restricted  to  the  per- 
formance of  executive  functions.  .  .  ." 

*  *  *  He  is  charged  with  no  duty  at  all  related  to  either  the  legislative  or 
judicial  power.  The  actual  decision  in  the  Myers  case  finds  support  in  the  theory 
that  such  an  officer  is  merely  one  of  the  units  in  the  executive  department  and, 
hence,  inherently  subject  to  the  exclusive  and  illimitable  power  of  removal  by  the 
Chief  Executive,  whose  subordinate  and  aid  he  is.  Putting  aside  dicta,  which 
may  be  followed  if  sufficiently  persuasive  but  which  are  not  controlling,  the 
necessary  reach  of  the  decision  goes  for  enough  to  include  all  purely  executive 
officers.  It  goes  no  farther ; — much  less  does  it  include  an  officer  who  occupies 
no  place  in  the  executive  department  and  who  exercises  no  part  of  the  executive 
power  vested  by  the  Constitution  in  the  President.27 

In  contrast,  the  Humphrey's  Executor  decision  dealt  with  a  Com- 
missioner in  the  Federal  Trade  Commission,  appointed  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate,  for  a  fixed  term,  and, 
by  statute,  removable  by  the  President  only  for  ".  .  .  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office.  .  .  ."  The  Court  upheld  the 
statutory  limitation  on  the  power  of  the  President  to  remove  the 
Commissioners,  on  the  grounds  that  the  Federal  Trade  Commission 
was  an  agency  intended  to  be  independent  of  executive  authority 
"except  in  its  selection."  28  The  court  in  Humphrey's  Executor  stated, 

.  .  .  The  Federal  Trade  Commission  is  an  administrative  body  created  by 
Congress  to  carry  into  effect  legislative  policies  embodied  in  the  statute  in  accord- 
ance with  the  legislative  standard  therein  prescribed,  and  to  perform  other 
specified  duties  as  a  legislative  or  as  a  judicial  aid.  Such  a  body  cannot  in  any 
proper  sense  be  characterized  as  an  arm  or  an  eye  of  the  executive.  Its  duties 
are  performed  without  executive  leave  and,  in  the  contemplation  of  the  statute, 
must  be  free  from  executive  control.29 

The  synthesis  of  those  two  cases  troubled  legal  scholars.  One  in- 
quired, "What  is  the  status  of  the  removal  power  in  respect  to  a  com- 
mission which  not  only  'acts  quasi-legislatively  and  quasi-judicially' 
but  also  has  important  executive  powers  ?" : 

The  problem  in  the  Humphrey  case  was  simplified  because  the  Federal  Trade 
Commission  has  not  substantial  executive  duties  which  are  not  an  integral  part  of 
its  quasi-judicial  work.  The  Interstate  Commerce  Commission,  however,  carries 
on  the  executive  task  of  enforcing  the  Safety  Applicance  Acts,  a  task  certainly 
not  "incidental"  to  the  quasi-judicial  job  of  ratemaking.  The  commission  is 
obviously  not  purely  executive  in  the  sense  in  which  the  Humphrey  opinion  uses 
the  term ;  neither  is  it  purely  quasi-legislative  and  quasi-judicial.  This  is  true  of 
most  of  the  regulatory  commissions  and  this  means  that  their  constitutional  status 
was  not  determined  by  the  Humphrey  case.80 

Whatever  questions  scholars  mav  have  had  in  1941,  the  Court  had 
few  in  Wiener  v.  United  States,  357  U.S.  349  (1958).  In  that  decision, 
the  Court  again  characterized  the  Humphrey's  Executor  case  as  hav- 


28  Buckley,  supra  note  17,  slip  opinion  at  129. 

27  Humphrey's  Executor,  supra  note  3,  at  627-628. 

**/(*.  at  625. 

»  Id.  at  628. 

*°  Cushman,  supra  note  8  at  446. 
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ing  u,  .  .  narrowly  confined  the  scope  of  the  Myers  decision  to  include 
only  'all  purely  executive  oflicersV5  '  Wu  n>  r  concerned  a  member  of 
the  War  Claims  Commission,  \\  hich,  like  the  Federal  Trade  ( Jommis- 
Bion  in  Humphrey's  Executor,  performed  an  almost  exclusively  Quasi- 
judicial  function-  namely,  determining  eligibility  for  funds.  Thus, 
the  law  remains  as  it  was  stated  in  Humphrey's  Executor',  the  Presi- 
dent has  substantially  less  power  to  remove  officers  of  independent 
regulatory  agencies  than  to  remove  officers  of  purely  executive 
departments. 

The  remarkable  fact  involved  in  Wiener,  however,  was  that  the 
limitations  on  the  President's  power  to  remove  members  of  the  War 
Claims  Commission  were  no!  statutorily  enacted.  The  Commission 
itself  wn-  limited  by  Congress  to  a  specific  duration,  but  nothing  was 
said  in  the  Act  about  removal  of  Commission  members.  Regardless, 
the  Court  held  that  the  limitations  on  the  power  of  the  President  to 
remove  members  of  the  War  Claims  Commission  wire  the  same  as  for 
members  of  the  Federal  Trade  Commission.  Tin1  reason — both  Com- 
missions were  created  by  Congress  k\  .  .  to  exercise  its  judgment  with- 
out the  leave  of  the  government.'] 32 

According  to  Wiener,  the  duties  of  the  Commission  determine  the 
dimensions  of  the  Presidential  power  to  remove  its  officers. 

///.  The  Budget  Process  3J 

Control  over  the  activities  of  independent  regulatory  agencies  is 
also  exercised  through  control  over  the  budgets  of  such  agencies. 
Congress  and  the  President  have  been  vying  for  such  control  for 
decades,  with  Congress  now  seemingly  in  the  ascendancy. 

An  act  frequently  cited  as  giving  the  executive  branch  the  ability 
to  adversely  affect  the  independence  of  regulatory  agencies  is  the 
Budget  and  Accounting  Act  of  11)21. 34  By  that  Act,  all  federal  "de- 
partments and  establishments."  meaning  *\  .  .  any  executive  depart- 
ment, independent  commission,  board,  bureau,  oliice.  agency,  or  other 
establishment  of  Government,  including  any  independent  regulatory 
commission  or  board.  .  .  .■' ::5  must  submit  requests  for  appropriations 
to  the  Oflice  of  Management  and  Budget  (OMB).36  The  practice  has 
developed  by  which  regulatory  agencies  are  required  to  submit  their 
_  -  ative  proposals,  or  requested  comments  of  proposed  legislation. 
to  the  Congress  through  the  OMB.37 

It  has  been  argued  that  such  a  procedure  better  enables  the  Presi- 
dent to  implement  his  constitutional  mandate  to  ".  .  .  take  care  that 
the  laws  be  faithfully  executed,"'  3S  This  is  because  the  increasingly 
complex  nature  of  government  regulation,  with  conflicting  and  du- 
plicating jurisdictions,  necessitates  more  coordination  between  and 
among  the  independent  regulatory  agencies  and  the  enforcement  of 


■  Wiener  v.  United  States,  3.37  U.S.  349,  332  (195S). 
33  Wiener,  supra  note  31  at  35?,. 

33  This  section  does  not  treat  In  detail  the  Congressional  appropriations  process.  IV«  a 
discussion  of  that  process,  see  Chapter  16,  Section  IIA(a),  infra. 
**  31  T'.S.C,  section  1  et  seq. 
■31   F.S.C..  section  2. 
M31  U.S.C.  sections  16.  23. 

-Sop,  Bureau  of  the  Budget  Circular  No.  344  (Nov.  15,  1937). 
"Art.  II,  section  8. 


432 

laws  entrusted  to  the  President.  The  practice  has  been  criticized  by- 
former  Federal  Trade  Commission  member  A.  Everette  Maclntyre: 

In  practice,  the  Act  resulted  in  a  degree  of  control  over  substantive  programs 
of  the  agency  which  were  certainly  not  envisioned  by  the  Congress  when  it  passed 
what  it  considered  to  be  a  statute  dealing  with  administrative  detail.  ...  An 
agency's  proposed  appropriations  request  is  reviewed  by  the  Bureau  of  the 
Budget,  which  follows  policies  and  priorities  established  by  the  President  and 
not  necessarily  by  Congress.  To  the  extent  they  coincide  congressional  intent 
will  be  fulfilled :  to  the  extent  they  differ  congressional  intent  will,  of  necessity, 
take  a  back  seat.39 

Other  chapters  of  this  report  support  the  concerns  expressed  by 
Mr.  Maclntyre. 

There  are,  however,  certain  congressional  enactments  which  grant 
a  degree  of  exemption  from  OMB  review.  Seven  such  acts  have  been 
found,  covering  11  different  agencies.  These  are  of  three  types:  First 
those  which  require  that  the  budget  recommendations  submitted  by 
the  covered  agencies  be  transmitted  by  the  executive  to  Congress  with- 
out revision ; 40  second  those  which  require  that  an  agency  submit  its 
budget  estimates  and  requirements  and  legislative  recommendations, 
testimony,  or  comments  to  OMB,  and  the  Congress  (or  designated 
committees)  concurrently;41  and  third  those  which  require  con- 
current submission  of  legislative  recommendations,  testimony  or  com- 
ments alone.42 

Congress  took  concerted  action  to  regain  substantial  control  over 
the  budget  process  by  enacting  the  Budget  and  Impoundment  Control 
Act  of  1974."  The  express  purposes  of  the  Act  were : 

(1)  to  assure  effective  congressional  control  over  the  budgetary  process; 

(2)  to  provide  for  the  congressional  determination  each  year  of  the  appropriate 
level  of  Federal  revenues  and  expenditures  ; 

(3)  to  provide  a  system  of  impoundment  control ; 

(4)  to  establish  national  budget  priorities  ;  and 

(5)  to  provide  for  the  furnishing  of  information  by  the  executive  branch  in  a 
manner  that  will  assist  the  Congress  in  discharging  its  duties.  31  U.S.C.  §  3101. 

The  Act  establishes  budget  committees  in  both  the  House  of  Rep- 
resentatives and  the  Senate,  and  a  Congressional  Budget  Office.  The 
Congressional  Budget  Office  is  empowered  to  secure  information  from 
the  executive  branch  and  each  of  the  agencies,  and  to  provide  as- 
sistance to  the  Congress  in  the  compilation  of  a  comprehensive  annual 
budget.44  The  Budget  Committees  report  such  budget  figures  to  their 
respective  Houses,  which  then  enact  a  concurrent  resolution  on  the 
budget.45  Congress  exercises  control  over  the  budget  process  by  requir- 
ing in  the  Act  that  the  first  concurrent  resolution  on  the  budget  for  a 
fiscal  year  be  adopted  before  legislation  providing  new  budget  au- 


89  Maclntyre,  supra  note  1,  at  6. 

40  U.S.  Postal  Service,  Public  Law  93-328,  section  3.  U.S.  International  Trade  Com- 
mission,  Public  Law  93-618,  section  175(a)  1. 

^Consumer  Product  Safety  Commission,  15  U.S.C,  section  2076(k)  (1)  (2).  Commodity 
Futures  Trading  Commission,  Public  Law  93-463,  section  101.  Privacy  Protection  Study 
Commission,  Public  Law  93-579,  section  5(a)(5).  National  Transportation  Safety  Board, 
Public  Law  93-633,  section  304(b)  (7). 

42  Securities  and  Exchange  Commission,  Board  of  Governors  of  the  Federal  Reserve 
System,  Federal  Report  Deposit  Insurance  Corporation,  Federal  Home  Loan  Bank  Board, 
and  National  Credit  Union  Administration,  Public  Law  93-495,  section  111. 

«  Public  Law  93-344. 

"5  U.S.C.  section  5332. 

«31  U.S.C.  section  1322. 
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thority,  new  spending  authority,  or  change  in  revenues  or  public  debt 
limit  is  considered. 4ti 

The  significant  aspects  of  the  Act  are  (1)  the  creat  ion  of  the  mecha- 
nism, the  Congressional  Budget  Office,  for  giving  Congress  the 
capability  to  compile  information  necessary  for  formulating  the  con- 
gressional budget,  avoiding  dependence  on  the.  executive  budget,  and 

(2)   the  statutory  requirement   that   Congress  relate  its  actions  to  its 
own  budget,  rat  her  t  han  the  President  \s  budget. 

The  Act  also  includes  controls  over  the  presidential  impoundment 
of  funds,  whereby  the  President  could  freeze  budget  authority  for  a 
particular  agency  and  effectively  superimpose  his  own  spending 
priorities  over  those  of  the  Congress.  The  President  may  now  (WUt 
budget  authority  for  a  period  not  exceeding  the  end  of  the  fiscal  year 
in  which  he  elects  to  so  defer;  but  he  must  first  send  a  deferral  me 
to  Congress.  The  deferral  becomes  effective  if,  after  45  legislative  day.-. 
neither  House  of  Congress  has  enacted  an  impoundment  resolution 
disapproving  the  deferral.  Also,  the  President  may.  under  certain  cir- 
cumstances, rescind  entirely  any  budget  authority  not  required  to  carry 
out  the  full  objectives  of  the  programs  for  which  it  is  provided,  or 
to  effect  savings,  or  provide  for  changes  in  requirements.  To  rescind, 
the  President  must  first  send  a  rescission  message  to  Congress.  The 
rescission  becomes  effective  only  if,  within  45  legislative  days  after 
receipt  of  the  message,  both  Houses  of  Congress  enact  a  rescission  bid 
approving  the  rescission.47 

Both  the  budget  provisions  and  the  impoundment  provisions  of 
Act  should  have  the  effect  of  granting  Congress  greater  control  over 
the  funding  of  independent  regulatory  agencies. 

IV.  Authority  to  Control  the  Conduct  of  Litigation 

Congressional  power  to  control  the  conduct  of  litigation  is  a  vital 
part  of  the  relationship  between  Congress  and  regulatory  agencies. 
I  decisions  as  to  whether  to  prosecute  under  a  relevant  statute,  whether 
to  defend  against  a  suit  brought  for  judicial  review  of  an  air 
acrion  or  decision  or  not  to  settle,  whether  to  appeal  an  adverse  court 
ruling,  on  what  theories  to  bring  suit,  what  strategies  to  use,  all 
affect  the  ability  of  an  agency  to  enforce  the  statutes  under  its  care 
or  to  forward  an  agency's  interpretation  of  federal  laws  and  con- 
stitutional provisions. 

At  the  moment,  the  conduct  of  litigation  rests  in  large  part  in  the 
hands  of  the  Attorney  General,  an  executive  officer  appointed  by  the 
sident  and  who  serves  at  his  pleasure. 

The  Attorney  General  is  given  broad  statutory  authority  to  repre- 
sent the  United  States,  its  agencies  and  officers.  He  is  authorized  with 
certain  exceptions  to  conduct  litigation  in  which  the  United  States,  an 
agency,  or  officer  is  a  party  or  is  interested,  by  28  U.S.C.  Sec.  516: 

Except  as  otherwise  authorized  by  law,  the  conduct  of  litigation  in  which  the 
United  states,  an  agency,  or  officer  thereof  is  a  party.  <»r  is  interested,  and 
tig  evidence  therefor,  is  reserved  to  officers  of  the  Department  of  Justice, 
under  the  direction  of  the  Attorney  General. 


«■  SI  D.S.C.  section  1324.  ft  §eq. 

47  31   U.S.C.  sections  1401-7. 
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In  addition,  he  has  wide  authority  to  supervise  the  conduct  of  litiga- 
tion through  United  States  Attorneys  and  Assistant  United  Stages 
Attorneys,  pursuant  to  28  U.S.C.  Sec.  519 : 

Except  as  otherwise  authorized  by  law,  the  Attorney  General  shall  supervise 
all  litigation  to  which  the  United  States,  an  agency,  or  officer  theerof  is  a  party, 
and  shall  direct  all  United  States  attorneys,  assistant  United  States  attorneys, 
and  social  attorneys  appointed  under  section  543  of  this  title  in  the  discharge 
of  their  respective  duties. 

Where  an  action,  suit,  or  proceeding  in  a  court  of  the  United  States 
does  not  include  as  a  party  an  agency,  officer,  or  employee  of  the 
United  States,  or  the  United  States,  the  Attorney  General  may  inter- 
vene as  a  party  if  the  suit  involves  the  constitutionality  of  any  Act 
of  Congress  "affecting  the  public  interest.'' 48 

Congress  has  the  power  to  modify  the  authority  of  the  Attorney 
General  or  create  exceptions  to  the  general  rule  requiring  the  Attorney 
General  to  conduct  or  supervise  the  litigation  of  federal  agencies. 
However,  the  experience  of  the  Federal  Trade  Commission  points  out 
the  difficulty  of  drafting  legislation  which  the  courts  will  recognize  as 
creating  authority  in  a  regulatory  agency  to  conduct  its  own  litigation 
and  represent  itself. 

For  example,  section  9  of  the  Federal  Trade  Commission  Act  states 
that  the  Commission  ".  .  .  may  invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  witnesses."  However,  in  Federal  Trade  Coram. 
v.  Guignon,49  it  was  held  that  the  Commission  does  not  have  the 
authority  to  institute  court  proceedings  for  the  purpose  of  enforcing 
its  own  subpoenas.  By  contrast,  in  1966,  the  Supreme  Court  had 
upheld  the  right  of  the  Commission  to  appear  on  its  own  behalf 
before  courts  of  the  United  States  to  seek  enforcement  orders.  Federal 
Trade  Comm.  v.  Dean  Foods  Co.50 

An  attempt  was  made  to  clarify  the  situation  with  regard  to  the 
authority  of  the  Commission  by  means  of  a  rider  to  the  Trans-Alaska 
Pipeline  Authorization  Act 51  which  provided  new  statutory  authority 
for  the  Commission  to  conduct  its  own  litigation: 

"Whenever  in  any  civil  proceeding  involving  this  Act  the  Commission  is 
authorized  or  required  to  appear  in  a  court  of  the  United  States,  or  to  be  repre- 
sented therein  by  the  Attorney  General  of  the  United  States,  the  Commission 
may  elect  to  appear  in  its  own  name  by  any  of  its  attorneys  designated  by  it  for 
such  purpose,  after  formally  notifying  and  consulting  with  and  giving  the 
Attorney  General  10  days  to  take  the  action  proposed  by  the  Commission." 

A  further  modification  of  the  authority  of  the  Commission  to  con- 
duct litigation  was  added  by  the  Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act.52 

While  no  other  independent  regulatory  agency  has  as  broad  statu- 
tory authority  as  the  Federal  Trade  Commission  to  represent  itself 
in  court,  enforce  its  own  orders,  or  conduct  its  own  litigation,  there  are 
wide  variations  in  like  statutory  authorities  for  other  agencies.  The 
Federal  Communications  Commission  and  the  Federal  Maritime  Com- 
mission, for  example,  are  without  any  independent  statutory  authority 

«*  28  U.S.C.  section  2403. 

«300  F.  2d  323  (8th  Cir.  1968). 

"384  U.S.  597   (1966). 

«  Public  Law  93-153.  Sec.  408  (1973). 

"Public  Law  93-637,  Sec.  204  (1974). 
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to  conduct  litigation.  The  ( Jonsumer  Product  Safety  (  k>mmisi  ion  may 

represent  itself  in  civil  actions  if  the  Attorney  General  refuses  the 
case  or  fails  to  ad  in  B  timely  manner  and  may,  with  the  concur- 
rence of  the  Attorney  General,  initiate,  prosecute,  and  appeal  criminal 
sanctions.  ;  The  Civil  Aeronautics  Board  may  have  the  right  to 
participate  in  certain  proceedings  upon  request  of  the  Attorney  Gen- 
eral M  and  the  Board  may  invoke  the  aid  of  any  court  to  require 
attendance,  testimony,  and  production  of  witnesses.  The  Interstate 
Commerce  Commission  "  and  the  Securities  Exchange  Commission  : 
have  broader  grants  of  authority,  created  l>y  increments  in  individual 
parts  of  their  enabling  acts. 

V,  Oversight 

An  informed  electorate  is  essential  to  a  government  that  IS  truly 
"of  the  people."  Likewise,  the  people's  representatives  are  in  need 
of  information  to  perform  their  constitutionally  mandated  duties. 
Without  adequate  information  Congress  would  be  severely  restricted 
in  wisely  legislating.  Equally  as  significant,  Congress  has  a  duty  to 
the  people  it  serves  to  inquire  as  to  whether  the  laws  are  being  on- 
forced  and  are  effective  before  it  considers  amending  those  laws  or 
enacting  new  laws.  Bringing  information  to  the  attention  of  Congress 
in  the  exercise  of  powers  under  Article  I  of  the  United  States  Con- 
stitution, has  often  proved  to  be  effective  in  resolving  problems  by 
prompting  citizens  or  public  officials  to  cure  deficiencies  that  would 
otherwise  require  legislation. 

The  investigatory  powers  of  legislative  bodies  date  back  in  Anglo- 
American  history  at  least  to  1621.  In  1742,  William  Pitt,  a  Member 
of  the  British  Parliament  who  later  became  Prime  Minister  said : 

We  are  called  the  Grand  Inquest  of  the  Nation,  and  as  such  it  is  our  Duty  to 
inquire  into  every  Step  of  public  Management,  either  Abroad  or  at  Home,  In 
order  to  see  that  nothing  has  been  done  amiss." 

The  congressional  power  to  ascertain  whether  laws  are  being  "faith- 
fully executed"  has  been  upheld  by  the  United  States  Supreme  Court 
in  a  long  line  of  cases.  In  the  landmark  case  of  Wat  kins  v.  United 
States,*9  the  Conrt  said: 

The  power  of  the  Congress  to  conduct  investigations  is  inherent  in  the  legis- 
lative process.  That  power  is  broad.  It  encompasses  inquiries  concerning  the 
administration  of  existing  laws  as  well  as  proposed  or  possibly  needed  statute.*. 
It  includes  surveys  of  defects  in  our  social,  economic  or  political  system  for  the 
purpose  of  enabling  the  Congress  to  remedy  them.  It  comprehends  probes  into 
departments  of  the  Federal  Government  to  expose  corruptions,  inefficiency  or 
waste. 

To  oversee  the  administration  of  Federal  laws  and  to  investigate 
matters  which  may  need  legislation,  Congress  clearly  has  the  power  to 
use  compulsory  process,  i.e.,  to  issue  subpoenas  for  documents,  compel 

83  Consumer  Product  Safety  Commission  Improvements  Act  of  1976,  Public  Law  04-284. 
Sec.  11(a).  15  U.S.C.,  section  2060(a). 

"49    D.S.C,   section    14SS. 

«49  D.S.C.,  section  1484(c). 

M49  I'.S.C.  sections  5(8),  12(3),  16(12).  322(b)  (1).  322(2). 

*T15  I'.S.C  sections  77t.  7Su(c),  78(c)  and  (f),  79k(d),  79nd),  79r(f)  and  {§),  80a  35, 
S0a-41(c).  80a-41(e).  80b-9(c)   and  80h-9(e) 

"Chandler,  R.,  History  and  Proceedings  of  Parliament  from  lill  to  the  Present, 
London  (1743).  Vol.  13    p.  157. 

••354  U.S.  178.  1S7   (1957). 
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testimony — except  when  it  would  be  self-incriminating — and  have 
such  testimony  taken  pursuant  to  laws  providing  for  prosecution  of 
perjury.  The  rationale  for  compulsory  process  is  summarized  by  the 
Supreme  Court  in  McGrain  v.  Daugherty? 

Experience  has  taught  that  mere  requests  for  information  often  are  unavailing, 
and  also  that  information  which  is  so  volunteered  is  not  always  accurate  or 
complete ;  so  some  means  of  compulsion  are  essential  to  obtain  what  is  needed. 

Ancillary  to  its  oversight  and  investigatory  duties,  the  Supreme 
Court  has  long  recognized  congressional  contempt  powers  because : 

Here,  we  are  concerned,  not  with  extension  of  congressional  privilege,  but 
with  vindication  of  established  and  essential  privilege  of  requiring  the  production 
of  evidence.  For  this  purpose,  the  power  to  punish  for  contempt  is  an  appropriate 
means.61 

A  contempt  proceeding  can  take  one  of  two  routes.  When  the  con- 
temptuous act  of  an  individual  is  reported  to  the  House,  the  House 
Resolution  can  direct  the  Speaker  to  certify  the  contempt  and  forward 
it  to  the  local  U.S.  Attorney  for  prosecution  pursuant  to  2  U.S.C.  102 
which  provides  for  a  maximum  penalty  of  1  year  in  jail  and  a  $1,000 
fine.  Or  alternatively,  the  House  Resolution  can  direct  the  Speaker 
to  order  the  Sergeant  at  Arms  to  summon  the  offender  to  the  House 
chambers  to  show  cause  why  he  should  not  be  held  in  contempt 
and  held  in  confinement.  This  second  contempt  method  is  used  to  force 
testimony  or  the  production  of  subpoenaed  documents.  It  rests  on  the 
common  law  theory  that  a  contemptuous  offender  holds  the  key  to  his 
jail  cell;  produce  the  subpoenaed  documents  and  the  offender  will  be 
released. 

The  Subcommittee  has  learned  by  experience  that  there  are  a  variety 
of  techniques  used  to  thwart  the  exercise  of  Congressional  oversight 
powers.  A  summary  of  those  experiences  is  important  to  the  under- 
standing of  the  techniques  employed  to  block  the  Congress  and  the 
important  information  which  the  executive  branch  of  government  and 
private  companies  seek  to  keep  from  the  people's  representatives. 

DEPARTMENT    OF    COMMERCE 

With  regard  to  its  investigation  into  the  impact  of  the  Arab  trade 
boycott  on  American  business,62  the  Subcommittee  subpoenaed  re- 
ports of  foreign-imposed  boycott  requests  received  by  American 
exporters — reports  filed  with  the  Department  of  Commerce  pursuant 
to  the  Export  Administration  Act.  Commerce  Secretary  Rogers  C. 
B.  Morton  refused  to  comply  with  the  Subcommittee's  subpoena  argu- 
ing that  Section  7(c),  a  confidentiality  provision  of  the  Export  Ad- 
ministration Act,  applied  to  Congress  implicitly. 

Chairman  Moss  pointed  out  to  Secretary  Morton  that  Congress 
cannot  preclude  itself  from  access  to  documents  without  doing  so 
expressly  in  a  statute.  It  cannot  be  done  by  silence  or  implication.  The 
Subcommittee  carefully  and  extensively  examined  Mr.  Morton's  de- 
•  and  on  November  11, 1975.  approved  by  a  vote  of  10  to  5,  a  resolu- 
tion finding  him  in  contempt  of  Congress.  One  day  before  the  resolu- 

80  273  U.S.  135,  175  (1927). 

r-  Jurnry  v.  MrCrackrn,  LM9  T\S.  140.  1.10  (1035). 

'-'  See  The  Arab  Boycott  and  American  Business.  Report  bu  the  Subcommittee  on  Over- 
sight and  Investigation*  ot  the  Committee  on  Interstate  and  Foreign  Commerce,  94th 
Cong.,  2d  Se.ss.,  September  1976. 
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fior.  was  scheduled  fo  be  brought  before  the  Committee  on  Interstate 
and  Foreign  Qommercej  Secretary  Morton  agreed  to  provide  the  sub- 
poenaed reports. 

DEPARTMENT  OF    HEALTH,    EDUCATION,   and   \\  i.i.i 'ABE 

Pursuant  to  the  Subcommittee's  investigation  into  how  flip  Depart- 
ment ()f  Wealth,  Education,  and  Welfare  insures  the  quality  of  health 
cart'  provided  with  $10  billion  in  Federal  Medicaid  and  Medicare  funds 
(o  accredited  hospitals,  the  Subcommittee  subpoenaed  hospital  accredi- 
i  on  records  from  the  Joint  Commission  on  Hospital  Accreditation, 
records  which  were  in  the  custody  of  HEW.  The  JCAII  reports  are 
u^vd  by  1 1  EW  to  determine  whether  hospitals  receiving  Federal  funds 
arc  meeting  Federal  standards.  Secretary  F.  David  Mathews 
initially  refused  to  comply  with  the  subpoena  citing  a  parenthetical 
phrase  in  1-  I'.S.c  L395dd  winch  states  that  the  Secretary  would  re- 
ceive documents  "(on  a  confidential  basis)."  In  an  exchange  of  letters, 
the  Subcommittee  Chairman  noted  that  the  statute  cited  by  Mr. 
Mathews,  like  that  cited  by  Rogers  Morton,  does  not  mention  Congress 
and  that  Congress  cannot  preclude  itself  from  gaining  information 
needed  to  perform  its  oversight  duties  absent  pxprpss  statutory 
language  to  that  effect. 

On  the  morning  of  November  12,  107.").  two  hours  before  the  Sub- 
committee was  to  consider  whether  to  find  Secretary  Mathews  in  con- 
tempt of  Congress,  the  Secretary  complied  with  the  subpoena  and 
turned  over  the  requested  reports  to  the  Subcommittee. 

ASHLAND    OIL    COMPANY 

In  accordance  with  its  investigation  of  natural  gas  reserves,  the 
Subcommittee  sought  reserve  reports  submitted  to  the  Federal  Trade 
Commission  by  forty-four  oil  companies  in  response  to  an  FTC  energy 
study  conducted  pursuant  to  Section  G(b)  of  the  Act.  Ashland 
Oil  Company  was  the  only  firm  to  object  to  thp  FTC  turning  thp  re- 
ports over  to  the  Subcommittee.  Ashland  claimed  Section  6(f)  of  the 
Act  prevents  disclosure  by  the  Commission  of  "trade  secrets'' 
even  to  Congress  for  purposes  of  performing  its  oversight  and  legisla- 
tive functions,  even  though  Congress  has  not  expressly  precluded 
itself  in  the  Act.  Ashland  failed  to  obtain  a  permanent  injunc- 
tion from  a  local  U.S.  District  Court  Judge. r,:?  But  a  stay  pending  ap- 
peal prohibited  the  Subcommittee  from  gaining  access  to  the  document. 

The  House  approved  a  resolution  in  January  1976,  granting  Chair- 
man Moss  thp  right  to  intervene  before  the  TT.S.  Court  of  Appeals  in 
the  FTC  suit  to  affirm  the  District  Court  decision.  Thp  rpsolution  also 
provided  funds  to  pay  for  litigation  costs  to  vindicate  the  powers  of 
Congress,  On  September  20, 1076.  thp  Court  of  Appeals,  with  one  judge 
dissenting,  sustained  the  District  Court  decision,  holding  that  the 
plaintiffs  had  failed  to  establish  a  likelihood  of  irreparable  injury 
warranting  injunction.04  The  Court  ruled  : 

No  substantial  showing  was  made  that  the  materials  in  the  possession  of  the 
PTC  will  necessarily  be  "made  public''  if  turned  over  to  Congress.  Therefore, 

■  407  F.  Supn.  207   (1976). 

81  See  U.S.  Court  of  Appeals  for  the  District  of  Columbia.  No.  76-1174. 
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vre  need  not  decide  what  application,  if  any,  15  U.S.C.  §  46(f)  might  hare  if  it 
were  evident  that  Congress  intended  to  "make  public"  trade  secrets.  At  a  mini- 
mum, we  think  it  is  clear  that  absent  such  a  showing,  15  U.S.C.  §  46(f)  does  not 
preclude  the  FTC  from  transmitting  trade  secrets  to  Congress  pursuant  either  to 
subpoena  or  formal  request. 

THE   PRESIDENT   OF  THE   UXITED   STATES 

On  June  22, 1976,  the  Subcommittee  subpoenaed  records  from  Amer- 
ican Telephone  and  Telegraph  Company  concerning  warrantless  wire- 
taps conducted  at  the  direction  of  the  Attorney  General  on  behalf  of 
the  President.  The  Subcommittee  needs  the  records  in  order  to  deter- 
mine whether  the  privacy  of  citizens'  telephone  communication  is  being 
safeguarded  in  accordance  with  Section  605  of  the  Federal  Communi- 
cations Act. 

On  July  28,  a  U.S.  District  Court  Judge  granted  a  temporary  re- 
straining order,  later  expanded  to  a  permanent  injunction,  at  the 
request  of  lawyers  for  President  Ford.  The  President  asserted  "Execu- 
tive Privilege,"  reasoning  that  since  AT&T  personnel  install  the  wire- 
taps at  the  request  of  the  President,  they  are  therefore  agents  of  the 
President. 

The  House  approved  a  resolution  on  August  26,  1976,  granting 
Chairman  Moss  the  authority  to  represent  the  House  in  appealing  the 
Judge's  decision.  The  appeal  is  now  pending  before  the  U.S.  Court  of 
Appeals.65 

FEDERAL  ENERGY  ADMIXISTRATIOX 

Delay  is  often  a  tool  employed  to  attempt  to  keep  Congress  from 
receiving  timely  information.  During  its  review  of  the  adequacy  and 
reliability  of  the  Federal  Energy  Administration's  Final  Report  on 
Oil  and  Gas  Resources,  Reserves,  and  Productive  Capacities,68  it  be- 
came necessary  for  the  Subcommittee  to  obtain  individual  operator 
reports  on  energy  reserves  from  the  FEA.  An  initial  request  for  this 
information  was  made  on  March  2,  1976.  A  follow-up  letter  was  sent 
on  March  17. 

Only  after  this  second  letter  had  been  received  did  FEA  respond 
on  March  22.  In  this  letter,  Administrator  Zarb  asserted  that  the  re- 
quested materials  would  be  turned  over  to  the  Subcommittee  only  be- 
cause Section  11(d)  of  the  Energy  Supply  and  Environmental  Co- 
ordination Act 67  explicitly  exempted  Congress  from  the  non-disclosure 
policies  of  the  section.  Mr.  Zarb  also  noted  in  his  letter  that  Subcom- 
mittee staff  had  indicated  that  it  probably  would  not  be  necessary  to 
release  the  requested  information  to  the  public.  The  implications  of 
the  Administrators  letter  that  (i)  the  Congress  could  not  obtain  sensi- 
tive information  absent  specific  statutory  language,  and  (ii)  a  pledge  of 
confidentiality  could  be  inferred  from  staff  statements,  re-quired  a 
response. 

On  the  same  day,  Chairman  Moss  replied  by  pointing  out  the  in* 
accuracy  of  Mr.  Zarb's  analysis.  Two  days  later  on  March  25,  1976, 


•'United    States   District   Court   for  the  District  of  Columbia   Circuit.   No.   76-1712. 

"•Federal  Energy  Administration.  Final  Report  on  Oil  and  Gas  Resources,  Reserves,  and 
Productive  Capacities  (October  1975).  The  adequacy  and  reliability  of  this  report  were 
ultimately    considered    by    the    Subcommittee   in    hearings   on   August   6,    1976. 

•7  Public  Law  93-319,  section  11(d),  15  U.S.C.  section  796. 
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Mr.  Zarb  indicated  by  letter  that  no  conditions  would  be  imposed  on 
the  transfer  of  documents  to  the  Subcommittee.  On  March  25,  the 
requested  documents  were  turned  over  to  the  Subcommittee. 

In  total,  three  weeks  were  required  to  obtain  documents  essential  to 
a  Congressional  inquiry.  This  history  Is  all  too  typical  of  some  execu- 
tive branch  responses  to  Congressional  requests  for  information. 

The  barriers  to  oversight  described  above  illustrate  the  kinds  of  ob- 
Btructionism  that  has  all  too  often  deterred  Congress  from  exercising 
more  comprehensive  oversight.  Notwithstanding  these  barriers,  Con- 
gress must  give  itself  the  power  to  seek  information  on  an  agency-wide 
basis.  Modifications  in  the  Kules  of  the  House  to  provide  committees 
and  subcommittees  the  power  to  take  depositions  and  employ  written 
interrogatories  would  go  far  to  improve  oversight  Information  which 
could  be  gained  through  the  use  of  such  authorities  would  include 
zero-based  budget  reviews  and  enforcement  activity.  Such  informa- 
tion would  allow  the  Congress  to  identify  and  then  focus  its  limited 
resources  on  important  regulatory  problems.  Once  such  information 
is  made  available  to  the  public  through  hearings,  reform  will  quickly 
follow. 

VI,  Conclusion 

The  relationship  of  the  Congress  to  the  independent  regulatory 
agencies,  like  regulation  itself,  is  characterized  by  change.  It  in- 
cludes the  power  of  the  Congress  to  limit  by  law  Presidential  inter- 
vention in  the  processes  of  independent  regulatory  agencies.  Through 
the  use  of  its  powers,  Congress  can:  (1)  define  in  detail  the  duties 
of  independent  regulatory  agencies,  (2)  establish  selection  criteria 
for  officials  who  will  guide  them,  (3)  establish  agency  budgets  and 
prohibit  particular  expenditures,  (4)  define  the  ability  of  agencies  to 
seek  court  redress  for  citizens,  and  (5)  define  or  limit  any  authority 
to  withhold  information  from  Congress  or  the  public. 

Taken  together  these  powers  create  a  close  relationship  between  the 
Congress  and  the  independent  regulatory  agencies  and  require  that 
these  agencies  follow  the  mandate  of  law  uncolored  by  the  political 
counsel  of  the  President. 

These  congressional  powers  can  apply  with  equal  force  to  Ex- 
ecutive branch  agencies  such  as  the  Food  and  Drug  Administration, 
the  Environmental  Protection  Agency  and  the  National  Highway 
Traffic  Safety  Administration  which  are  vested  with  specific  authori- 
ties and  responsibilities  by  statute.  Other  powers  regarding  these 
agencies  are  more  limited  in  scope. 

This,  then,  is  the  basis  of  the  special  relationship  between  Congress 
and  the  independent  regulatory  agencies.  Congress  creates  law  under 
the  Constitution;  the  agencies  must  carry  out  that  law.  To  the  extent 
that  Congress,  on  behalf  of  the  electorate,  desires  to  assert  closer  con- 
trol over  independent  regulatory  agencies  it  can.  with  minimal  limi- 
tations, do  so.  Tt  is  the  responsibility  of  the  Congress  to  insure  on  a 
continuing  basis  that  the  requirements  of  law  are  being  met  and  that 
statutes  are  amended  as  necessary  to  carry  out  the  public  interest. 
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CHAPTER  12 

Qi  \  1 1  rv  of  Recti  lators 

/.  Summary 

It  is  a  truism  that  upoor  men  will  wreak  havoc  with  good  laws.'' l 
The  chronic  task  of  selecting  qualified  regulators  has  bedevilled  gov- 
ernments historically.  It  has  been  as  enduring  as  it  has  been  per- 
plexing. In  pursuing  this  issue,  the  Subcommittee  did  not  expect  to 

find  easy  answers  to  questions  which  have  baffled  SO  many  other.-,   [t 

was  not  our  purpose  to  praise  or  damm  those  heading  the  regulatory 
agencies.  Rather  we  have  tried  to  understand  the  process  of  selecting 

candidates,  the  nature  of  their  duties,  and  the  effects  of  their  experi- 
ence in  office.  "With  understanding,  we  may  conceive  what  might  be 
done  to  assure  that  the  best  qualified  are  willing  to  accept  office,  are 
selected  for  office,  and  are  encouraged  to  perform  their  duties  conscien- 
tiously for  a  full  term. 

Although  the  Senate  voiced  its  concern  with  the  quality  of  execu- 
tive and  regulatory  appointments  in  1960/  we  found  that  the  influence 
of  partisanship  or  narrow  economic  interest  in  these  appointments  has 
not  diminished.  In  the  past  few  years,  it  has  accelerated.  We  found 
that  an  alarmingly  high  percentage  of  top  regulatory  officials  resign 
not  so  much  to  improve  their  income  as  to  escape  from  a  setting  which 
they  found  frustrating.  We  found  little  significant  progress  in  im- 
proving the  quality  of  nominees  or  the  criteria  and  process  of  selection 
of  candidates.  We  found  that  many  secondary  posts  in  regulatory 
agencies  had  become  subject  to  political  endorsement,  with  the  effect 
that  the  agencies'  tradition  of  an  independent  or  non-partisan  ap- 
proach was  compromised. 

Aside  from  the  scarcity  of  personalities  with  the  rare  qualities 
required  of  an  ideal  regulator.  Corwin  Edwards  noted  two  handicaps 
to  the  nomination  process:  the  President  and  the  Congress  have 
tended  to  underestimate  the  importance  of  the  regulatory  positions 
and  what  is  required  of  those  who  fill  such  positions;  and  the  law  and 
cu>tom  fail  to  vest  the  positions  with  the  status,  independence,  and 
immunity  to  pressure  which  will  appeal  to  qualified  candidates. 
Whereas  Edwards  noted  that  the  regulator  must  combine  in  one  office 
the  performance  of  investigator,  arbiter,  analyst,  enforcer,  and  judge, 
Theodore  Lowi  asserted  that  vague  legislation  itself  is  the  enemy  of 
good  regulation.  We  found  indications  that  candidates  who  were 
qualified  by  experience,  attitude,  and  character  might  be,  for  those 
virtues,  either  unavailable  or  unacceptable  for  appointment  to  a  high 
regulator}'  position,  whereas  others,  being  acceptable  and  available 

1  Report  on  Regulatory  Agencies  to  the  President-Elect.  Subcommittee  on  Administra- 
tive Practice  and  Procedure  of  the  Senate  Committee  on  the  Judiciary,  SGth  Cong.,  2d  sess. 
(Cornm.  Print  1060),  p.  66. 

'Id. 
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for  the  lack  of  such  experience,  attitudes,  and  character,  would  be  less- 
qualified. 

We  found  that  few  in  top  positions  in  regulatory  agencies  had  a 
record  of  being  sensitive  to  or  concerned  deeply  with  consumer  in- 
terests. In  recent  years,  the  proportion  appointed  from  the  ranks  of 
industries  regulated  has  risen  dramatically.  Moreover,  there  has 
been  an  unwholesome  increase  in  the  number  of  former  regulators 
now  attached  to  the  regulated  firms,  as  employees,  consultants,  or 
attorneys.  That  influence  by  regulated  industries  is  compounded  by 
favors  and  ex  parte  communical  ions  tolerated  by  agencies.  The  failure 
of  Commissioners  to  serve  full  terms  and  apparent  conflicts  of  in- 
terest linked  to  personal  holdings  also  ail'ect  public  confidence  in  the 
regulators. 

With  the  aim  of  reversing  the  trend  and  elevating  the  quality  of 
regulatory  agencies,  the  Subcommittee  recommends: 

(a)  That  those  responsible  for  scrutinizing  candidates  for  regula- 
tory office  should  invite  public  comment  and  thereafter  proceed  to 
develop  criteria  or  standards  for  candidates ; 

(b)  That,  in  anticipation  of  vacancies,  the  public  be  invited  to 
share  in  the  development  of  a  talent  bank  of  prospective  nominees : 

(c)  That  there  be  no  secrecy  in  the  process  of  selection  and  that  the 
public  be  permitted  broad  participation  in  the  process ; 

(d)  That,  to  improve  the  quality  of  staif  by  internal  action,  the 
regulatory  agencies,  with  the  Civil  Service  Commission,  examine 
their  personnel  practices  for  the  purpose  of  introducing  or  extending 
opportunities  for  career  regulators  to  achieve  progressively  broader 
experience;  e.g.  through  progressive  in-service  training  or  through 
exchanges  among  Federal  and  state  regulatory  agencies ; 

(e)  That  there  be  no  political  clearance  for  any  staff  position  in  any 
independent  regulatory  agency. 

//.  Introduction 

The  swift  pace  of  technologic  change  and  the  rapid  growth  of  com- 
merce among  the  States  commencing  during  the  Nineteenth  Century 
obliged  the  Congress  to  delegate  policy  formulation  and  rulemaking 
powers  to  regulatory  commissions,  rather  than  attempt  to  meet  each 
economic  shift  with  a  new  statute.  Beginning  with  the  Interstate 
Commerce  Commission  in  1887,  Congress  conferred  on  these  agencies 
progressively  wider  authority.  In  creating  regulatory  agencies  pat- 
terned after  the  ICC,  the  intent  of  Congress  was  that  each  would  be 
independent  of  the  executive  branch  and  that  each  would  function 
in  part  as  an  arm  of  the  Congress.3 

The  Subcommittee  deplores  the  widespread  failure  to  appreciate 
the  depth  and  range  of  responsibilities  of  the  regulatory  agencies, 
whose  burden  has  impressed  us  in  our  investigations.  As  Corwin  Ed- 
wards has  said : 4 


3  Sro  A.  Uvorctt  MnoTntyro.  "The  Status  of  Regulatory  Independence."  Federal  Par 
Journal,  Vol.  20.  Winter  1000.  pp.  158-177.  Myers  V.  United  State*.  272  U.S.  52  0  0201  : 
Humphrey's  l-:.rerutor  v.  United  States,  295  U.S.  602  (1935)  ;  Wiener  v.  United  states.  367 
U.S.  340   (1958). 

4  Joint  Henrintrs  on  Ko«rulntory  Reform — Qnnlity  of  Regulators  before  the  Subcommittee 
on  Oversight  and  Investigations  of  the  Committee  on  Interstate  and  Foreign  Commerce, 
U.S.  House  of  Representatives  <*ind  the  Committees  on  Commerce  nnd  Government  Opera- 
tions, U.S.  Senate,  94th  Cong.,  1st  sess.,  Vol.  1,  Serial  No.  94-SO  (1975),  pp.  8-10. 
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Regulatory  authority  is  Inherently  harder  to  exercise  than  meal  judicial  au- 
thority, it  Includes  wider  and  Jaea  qhannele^  discretioD  to  develop  and  apply 
concepts  of  the  public  Interest  .  .  . 

(T)his  discretion  la  enhanced  by  need  to  establish  priorities  .  .  . 

titer  the  budget,  the  more  Importanl  li  the  discretionary  element  .  .  . 

in  the  case  of  the  Federal  Trade  Commission,  the  entire  budgel  probably 
would  n©1  be  too  large  to  do  a  complete  job  In  curbing  collusive  restraints  of 
. .  or  In  precautionary  control  of  mergers,  or  in  reduction  of  deceptive  prac- 
tices or  in  relevant  economic  research  .  .  . 

For  an  additional  reason,  regulatory  authority  Is  usually  harder  to  exercise 

than   judicial   authority.   The   opticus  open    to   regulators   as   to   kinds  of  action 

that  they  may  undertake  sre  more  numerous  than  those  open  to  courts  or  to 
prose*  mors  that  appear  before  courts.  A  courl  can  decide  is-  ues  that  come  before 
it   and  that,  In  their  major  characteristics,  have  been  formulated  elsewhere. 

If  i!   is  a  court  of  initial  jurisdiction,  the  issues  have  been  shaped  by  the  0 

to  the  proceeding.    If  it  is  an  appellate  court,  it   can  affirm,  modify,  or  ; 

the  decision   below,   and  can   remand   the  matter   to   the  court    below    for  action 

appropriate  to  the  terms  of  the  remand  :  hut  it  oann<>t  change  basically  the  formu- 
lation of  the  issues  or  the  nature  of  the  process  by  which  they  are  to  he 
decided  ... 

A  regulatory  body  not  only  lias  the  options  available  to  both  courts  and  prose- 
cutors, but  has  additional  options  available  to  neither.  These  options  differ  for 
different  regulatory  bodies   .   .  . 

one  might  truly  say  that  an  able  and  wise  Justice  of  the  Supreme  Court 
has  demonstrated  many,  but  not  necessarily  all,  of  the  qualities  that  are  needed 
for  able  and  wise  action  as  a  Federal  Trade  Commissioner. 

More  than  ir>  year?  ago,  James  M.  Landis  reported  to  President- 
elect John  F.  Kennedy  that : 

As  long  as  the  selection  of  men  for  key  administrative  posts  is  based  upon 
political  reward  rather  than  competency  little  else  that  is  done  will  really  mat- 
ter. Thus,  the  real  issues  are  two:  (1)  are  those  posts  sufficiently  attractive 
to  draw  pood  men  :  and  (2)  now  can  these  men  be  found? 

.  .  .  The  appeal  of  a  job  can  .  .  .  be  destroyed  if  the  President,  through,  de- 
sign or  neglect,  permits  his  prejudices  in  behalf  of  political  associates  or  friends 
to  dictate  the  disposition  of  individual  items  of  business.  No  truly  good  man 
can  submit  to  such  interference.8 

The  exercise  of  political  influence  in  the  selection  of  candidates  is 
justifiable  to  the  decree  that  the  Commissioner's  job,  in  Edwards' 
words,  is  "thought  to  be  in  part  political  and  controversial,  or  con- 
troversial and  hence  political."  although  the  job  is  viewed  also  as  one 
"applying  well-understood  and  agreed  standards  of  public  policy  in 
complex  situations.  .  .  ." c  So  far,  no  one  hits  succeeded  in  drawing  a 
clear  distinction  between  the  political  and  public  interest,  since  shifts 
in  public  interest  express  themselves  politically. 

A  trio  of  witnesses  Ralph  Dungan,  Lee  White,  and  Peter  Flaniiran, 
i-epresentino;  respectively  experience  with  personnel  practices  of  the 
White  House  during  Kennedy.  Johnson,  and  Nixon  years,  concurred 
in  the  view  that  a  candidate's  political  philosophy  should  not  be  the 
primary  factor  in  selection.  In  Flaniiran's  words,7 

These  very  important  posts,  in  managing  what  is  known  as  the  fourth  branch 
of  government,  should  not  be  given  out  as  a  reward  for  past  political  favors  or 
activities. 

But  White  warned.8 

I  don't  think  anybody  is  going  to  expect  that  politics  will  stop  being  plaved 
by  politicians,  and  Presidents  are  politicians. 

*  Supra  nofo  1.  nt  r,r,  r>7. 
"  Supra  Tinfp  4,  at  C>    7. 

•  M.   .nf   r,7. 
6  Id.  at  59. 
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And  Dungan  added,9 


[I]n  my  years  .  .  .,  the  mast  untoward,  unconscionable,  immoral  .  .  .  pres- 
sures came  from  this  end  of  the  avenue  [Congress],  not  in  terms  of  maintaining 
high  standards  but  in  terms  of  getting  "my  friend"  appointed. 

On  the  basis  of  their  common  practical  experience,  these  witnesses 
of  divergent  political  views  agreed  remarkably  on  the  desirability  of 
selecting  candidates  for  their  competence  rather  than  for  political 
loyalty.  They  were  equally  skeptical  about  legislation  for  achieving 
improvements  in  the  process  of  selection,  although  they  did  endorse 
proposals  that  the  process  of  selection  be  shared  with  the  public.10 

Despite  years  of  experience  and  study  of  the  appointment  process, 
we  found  little  significant  progress  has  been  made  in  improving  the 
quality  of  regulators  appointed.  No  single  effective  way  has  yet  been 
found  to  assure  the  selection  of  highly  competent,  independent,  and 
knowledgeable  regulators.  The  White  House,  in  declining  the  invita- 
tion of  Chairmen  Magnuson,  Ribicoff,  and  Moss  to  have  one  of  its 
representatives  participate  in  the  November  1975  hearings  on  the 
appointment  process,  stated : 

So  far  as  we  know,  no  one  has  yet  developed  objective  criteria  and  techniques 
to  assist  the  President  in  making  his  selections  or  the  Senate  in  performing  its 
advise  and  consent  function.11 

This  attitude  is  negative.  We  believe  new  procedures  and  standards 
can  and  must  be  developed  to  improve  the  qualifications  of  regulators 
and  public  confidence  in  their  agencies. 

Both  administrative  and  legislative  remedies  are  to  be  considered. 
In  reference  to  legislative  remedies,  Dungan  stressed  the  importance 
of  oversight.  He  said,  "I  do  not  believe  the  most  critical  aspect  of  the 
legislative  function  in  contemporary  society  is  to  legislate  but,  rather, 
to  monitor  the  activities  of  the  executive."  12  Similarly  Lee  White 
observed,  "The  most  important  period  while  I  was  at  the  [Federal 
Power]  Commission  was  preparing  for  the  two  oversight  hearings  we 
had,  and  we  did  more  shaping  up  in  understanding  what  was  going 
on  in  preparation  for  those  than  for  anything  else."  13 

Accordingly,  we  expect  our  investigations  no  less  than  our  recom- 
mendations will  induce  reforms  in  this  critical  field. 

A.  INDUSTRIES  REGULATED  BY  COMMISSIONS  AND  AGENCIES 

The  nine  regulatory  agencies  which  are  the  subject  of  this  report 
have  economic,  health,  and  safety  responsibilities  for  vast  domains  of 
interstate  and  foreign  commerce.  Three  of  these  (FTC,  CPSC,  and 
EPA)  compose,  issue,  and  enforce  rules  and  standards  that  apply 
broadly  or  generally  throughout  the  economy.  The  other  six  agencies 
each  specialize  in  a  single  industry  or  closely  related  groups  of  indus- 
tries (e.g.,  vehicle  and  tire  manufacturers  regulated  by  NHTSA). 
The  following  table  14  shows  the  volume  of  commerce  that  five  of  the 


» Id.  at  63. 
10  Id.  at  66. 
"  Td.  at  4. 
»/&  at  61. 

M  Id, 

14  Statistics  furnished  by  the  agency  which  regulates  tho  industry  in  response  to 
question  three  of  the  Subcommittee  on  Oversight  nT1fl  Investigations,  Committee  on  Inter- 
state and  Foreign  Commerce  questionnaire  of  June  l!)7o. 
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six  specialized  agencies  monitor,  (FDA  could  not  provide  compara- 
ble data) : 


Number  of 

Number  of 

employees  in 

companies  in 

the  regulated 

the  regulated 

industry 

Value  of  assets 

Value  of  sales 

Agency 

Year  of  data 

industry 

(thousands) 

(billions) 

(billions) 

FCC 

1973 

11,694 

1,250 

NA 

$96.6 

FPC... 

1974 

5.059 

482 

»» $59.  5 

M  59.  6 

ICC 

1974 

17,076 

1,318 

39.2 

NA 

SEC 

1974 

6,159 

456 

NA 

130.4 

NHTSA 

1974 

4,033 

831 

12.4 

64.9 

Total 

44,  021 

4,337 

111.1 

348.5 

15  Data  included  for  interstate  natural  gas  producers  are  for  1972. 

"Does   not   include   data   for   hydroelectric   companies   which    FPC   could    not   provide. 

In  fiscal  year  1074,  there  were  8.0:15  employees  in  these  five  agencies: 
one  employee  for  every  five  regulated  companies.  The  total  budget  for 
these  five  agencies  in  fiscal  year  1974  was  $182.1  million,  .05%  of  the 
value  of  the  yearly  sales  of  the  industries  these  agencies  regulate. 

B.    THE   APPOINTMENT  PROCESS 

The  President 17  with  the  advice  and  consent  of  the  Senate  appoints 
the  commissioners  of  the  six  collegial  commissions  (the  Consumer 
Product  Safety  Commission,  the  Federal  Communications  Commis- 
sion, the  Federal  Power  Commission,  the  Federal  Trade  Commission, 
the  Interstate  Commerce  Commission,  and  the  Securities  and  Ex- 
change Commission)  for  terms  of  5  to  7  years.  The  President  also 
appoints  the  Administrators  of  the  Environmental  Protection  Agency 
and  the  National  Highway  Traffic  Safety  Administration  with  the 
advice  and  consent  of  the  Senate.  In  effect,  the  President  also  appoints 
the  Commissioner  of  the  Food  and  Drug  Administration  through  con- 
sultation with  the  HEW  Secretary,  who  designates  the  candidate 
selected  for  this  Schedule  C,  Level  V  post.18 

C.  DEVELOPMENT  OF  THE  WHITE  HOUSE  PERSONNEL  OFFICE 

The  first  formal  personnel  operation  in  the  White  House  installed 
during  the  Truman  Administration  was  headed  bv  Donald  Dawson, 
an  Assistant  to  the  President,  Dean  E.  Mann  describes  the  work  of  the 
office  as  principally  that  of  a  "clearinghouse,  receiving  the  names  of 
candidates  from  all  sources  but  doing  little  in  the  way  of  active  recruit- 
ing or  evaluation."  19 

Sherman  Adams  was  the  principal  actor  in  the  personnel  field  dur- 
ing most  of  the  Eisenhower  Administration.  He  had  assistance  from  a 
small  staff  which  performed  some  recruiting  and  clearance  functions.20 

"  During  the  first  year  of  the  next  Presidential  term,  nine  vacancies  will  occur  on  the«« 
12£io;s'  T,he  President  will  appoint  or  reappoint  the  Chairman     or  each  of  fivl 
commissions  as  well  as  the  Administrators  of  EPA  and  NHTSA  and  the  Commissioned 
0    F5A."  Cc'SLC  C^irmen  serve  for  a  term  certain  (15  U.S.C.  2053(a) ). 

CranV  r^f^Sl  L£  aPP?lntment   is  an   exception   to   the  rule  that  such   positions  are 
$37S00  P        U  executive  level  pay  system  at  a  salary  of 

j>rinl{^\PeA&n   E-    and   Jarneson    W.    Doig.   The   Assistant   Secretaries:    Problems   and 

Processes  of  Appointment,  Washington:  Brookings  Institution,  1065    p    2G0 

search ¥eVv\?e,AoTobVrTi975,  ^f*™^  Regulatory  Commissions,  Congressional   Re- 
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During  the  Kennedy  Administration,  a  Special  Assistant  to  the  Pres- 
ident was  placed  in  charge  of  a  limited  continuing  recruitment  effort. 
The  objective  was  to  establish  a  "talent  pool"  of  individuals  who  were 
both  qualified  and  politically  acceptable  for  high  positions.21 

The  appointment  in  1965  of  John  Macy  to  a  dual  status  as  Chairman 
of  i he  Civil  Service  Commission  and  Special  Assistant  to  President 
Johnson  signaled  the  advent  of  a  systematic  effort  to  maintain  a  talent 
pool.  Macy  was  to  provide  a  continuing  list  of  qualified  individuals 
who  could  fill  positions  as  they  became  vacant.22 

The  head  of  the  White  House  Personnel  Office  (WHPO)  for  the 
first  2  years  of  the  Nixon  Administration  was  Harry  Fleming,  suc- 
ceeded in  September  1970  by  Frederick  Malek.  As  soon  as  H.  E. 
Haldeman,  the  President's  Chief  Assistant,  took  a  direct  interest  in 
the  Malek  shop,  the  agencies  perceived  a  definite  change  of  pace  and 
attitude.  Malek,  with  the  President's  blessing,  undertook  to  review 
and  clear  all  political  aj.)pointments.23 

According  to  Robert  Davison,  former  White  House  executive,  it  was 
not  Malek  but  Alan  May  who  composed  a  guidebook  which  instructed 
personnel  officers  in  all  Departments  to  consider  every  candidate's  po- 
litical qualifications.24  Davison  did  not  think  that  May's  manual  was 
issued  at  the  direction  of  either  Malek  or  the  other  possible  supervisor, 
Jerry  Jones.  In  that  event,  one  can  only  conjecture  that  May's  author- 
ity to  issue  the  manual,  despite  strong  objections  from  others  on  the 
staff,  was  conferred  by  the  top  echelon  in  the  White  House. 

Davison  testified  also  that  the  White  House  ordered  what  were  in 
effect  quotas  to  each  Department  for  placing  selected  employees  who 
had  served  on  the  Committee  to  Ee-elect  the  President  in  1972.  One 
curious  effect  of  this  order  was  to  replace  Republicans,  appointed  in 
1968.  who  had  served  well  and  faithfully  but  who  had  not  been  active 
in  the  1972  campaign.  Even  Republicans  who  had  been  cooperative 
received  preference  less  than  that  accorded  to  Democrats  sympathetic 
to  Xixon  policies.  Dissenting  Republicans,  such  as  former  Secretary 
of  the  Interior  Hickel,  received  even  a  lower  rating.  The  test  was  iess 
party  affiliation  than  what  was  called  orientation.  For  the  most  part, 
appointments  were  aimed  at  vacancies  listed  periodically  in  the  so- 
called  Plum  Book.  In  at  least  one  agency  (HUD),  political  profiles 
had  been  prepared  by  an  overzealous  personnel  officer,  March  Miller, 
on  all  civil  service  career  employees  in  that  department. 

Given  the  credibility  of  the  Davison  testimony,  which  we  have  no 
reason  to  doubt,  the  Subcommittee  must  express  its  alarm  and  outrage 
that  appointments  to  senior  or  lower  echelon  positions  in  the  civil  serv- 
ice have  been  based  on  a  candidate's  full  acceptance  of  the  purely  per- 
sonal, political  attitude  of  a  President.  Such  intolerance  of  dissent, 
whether  interparty  or  intraparty,  especially  when  linked  to  one  per- 
sonality, destroys  whatever  hope  a  people  may  have  of  profiting  from 
its  errors.  It  signals  the  gestation  of  dictatorship,  of  government  by 
power  and  force,  rather  than  by  the  prevalence  of  public  needs  and 
opinion  expressed  in  open  debate. 

22  hi. 

«  Id.  nt  10. 

M  Hearings  on  Violations  and  Abuses  of  Merit  Principles  In  Federal  Employment  before 
the  Subcommittee  on  Manpower  nnd  Civil  Service  of  the  House  Committee  on  Post  Office 
and  Civil  Service,  94th  Cong.,  1st  sess.,  Pt.  IT,  Serial  No.  94-20   (1975),  p.  195  ct  seq. 
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D.    CTKIIKXT    WIIITK    ROT781    PI  Mfl  N  N  B&    Ml  MP 

The  Fcard  Administration's  WHPO  employs  aboul  25  aides  under 
Director  I  touglas  Bennett  It  is  one  of  three  units  In  the  Whil  I 
Operations  Office  headed  hy  an  Assistant  to  the  President  The  WHPO 
maintain-  three  personnel  data  banks,  including  the  name-  of  approxi- 
mately L0,000  people.  The  Executive  Branch  Presidential  Appointee 
data  bank  contains  approximately  3,500  names;  the  Incumbent  File 
approximately  B,0QO5  and  the  Talent  Bank  approximately  3 

All  full  and  part-time  PA  I  Presidential  Appointee-  without  Senate 
confirmation)  and  all  PAS  |  Presidential  Appointees  with  Senate  con- 
firmation) are  filed  in  the  Presidential  Appointees  data  hank. 

The  Incumbent  File  holds  names  and  records  of  incumbents  in 
Schedule  C  positions  throughout  the  Federal  Government  The  resumes 
and  SF-171  forms  of  these  individuals  conkfl  to  t  he  \YI  I  TO  w  hen  they 
are  appointed. 

The  Talent  Bank  Is  a  compilation  of  the  names  of  Well-qualified  pcr- 
Boi  -  who  may  he  interested  in  non-career  government  position-.  Re- 
sumes arc  submitted  by  the  individual  or  hy  a  sponsor-.  Stall'  aides  in 
WHPO  decide  whether  a  nominee's  name  should  l>e  filed  in  the  Talent 
Bank. 

Data  in  the  Presidential  Appointees  file  include  title,  grade  level, 
type  of  appointment,  tenure,  name,  registration,  le^al  state  of  residence, 
date  of  appointment,  date  term  expires,  employment  hackirroun  I 
and  ethnic  background,  political  affiliation,  education  background, 
work  experience,  performance  rating,  salary  ranjre.  political  expi  ri&bci . 
overall  rating,  availability,  and  sponsors  and  endorsers.  Similar  infor- 
mation is  filed  in  the  Talent  Bank  and  the  Incumbent  File.  The  files 
also  give  the  date  of  application  and  the  departments  or  agencies  to 
which  a  resume  lias  been  referred. 

///.  Analyses  of  the  App&infnunt  Process 

Over  the  past  year,  the  Subcommittee  as  well  as  a  number  of  inde- 
pendent experts  have  analyzed  the  process  used  to  appoint  commis- 
sioners and  administrators  to  the  nine  regulatory  agencies  covered  in 
this  report.26 

The  staff  of  the  Subcommittee  examined  the  professional  experience 
of  those  receiving  appointments  as  commissioners  or  administrators 
and  as  non-career  executive  appointments  (NEAs)  27  with  a  view 
toward  developing  information  which  would  be  useful  in  determining 
whether  these  individuals  characteristically  have  brought  to  the  agen- 
cies both  technical  competence  and  a  balance  of  viewpoints.  Victor  II. 
Kramer,  Professor  of  Law  and  Director  of  the  Institute  for  Public 
Interest  Representation28  at  Georgetown  University,  and  James  M. 
Graham,  an  attorney  and  former  graduate  fellow  at  the  !' 
studied  the  process  by  which  51  men  and  women  were  appointed  to  the 

-   U.S.   Congress,  Senate,  Comm.  on  the  Judiciary.  Subcomm  nn  Constitutional   R 
Federal   Data   Banks  and   Constitutional   Rights.   Federal    Data    Ban] 

Part  III.  V  »1.  G  (<  ■  .  inl  >,  :i.;.i  <  ong.,  2d 

merit  Printing  Office.  1974,  t512. 

» Supra   note  4. 

-'  See  p.  460  for  the  definition  of  X; 

*Tlu-  Institute  for  Public  Interest  Representation  is  funded  hv  the  Ford  and  CuJ 
Foundations. 
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Federal  Trade  and  Communications  Commissions  from  1953  to  1974. 
Mr.  Kramer  presented  his  findings  at  a  joint  hearing  before  the  Sub- 
committee and  the  Senate  Committees  on  Commerce  and  Government 
Operations  on  November  6.  1975. 

At  the  request  of  the  Subcommittee  and  the  Senate  Committees  on 
Commerce  and  Government  Operations,  David  Cohen,  President  of 
Common  Cause,  also  reviewed  the  appointment  process  and  presented 
his  analysis  and  recommendations  with  respect  to  the  quality  of  regu- 
lators at  the  joint  hearing  on  November  7,  1975.  Other  important 
witnesses  are  cited  in  the  introduction  and  below. 

A.    SUBCOMMITTEE   STAFF   STUDY 

The  Subcommittee  obtained  from  the  nine  agencies  biographies  of 
all  108  commissioners  and  administrators  appointed  and  confirmed 
since  fiscal  year  1961,  almost  evenly  divided  between  Democratic  and 
Republican  administrations.  The  Subcommittee  also  obtained  from  the 
agencies  biographic  data  on  the  persons  appointed  to  non-career  ex- 
ecutive positions  during  the  last  5  years. 

The  professional  experience  of  those  receiving  appointments  as  com- 
missioners or  administrators  and  as  non-career  executives  was  analyzed 
to  develop  information  useful  in  determining  whether  these  persons 
characteristically  have  brought  to  the  agencies  both  the  technical  com- 
petence and  the  balance  of  viewpoints  which  are  the  prerequisites  of 
good  regulation. 

In  analyzing  the  data,  the  staff  used  the  following  guidelines : 

(a)  The  official  was  considered  to  have  "demonstrated  a  sensi- 
tivity to  the  interests  of  consumers"  if  he  had  participated,  in 
either  a  full-time  or  part-time  capacity,  in  any  activity  or  orga- 
nization promoting  a  consumer,  environmental,  or  conservationist 
cause.  The  criterion  contemplated  Government  service  as  well  as 
private  activities. 

(b)  Employment  in  the  regulated  industry  was  considered  to 
include  not  only  employment  directly  by  firms  engaged  in  the 
producing  activity  itself  but  also  employment  in  enterprises  which 
worked  to  further  industry  interests,  such  as  law  firms  and  con- 
sulting companies. 

(c)  In  characterizing  the  prior  employment  of  those  individuals 
who  had  served  in  a  variety  of  positions  before  appointment,  a 
judgment  on  the  type  of  employment  was  based  on  the  length  of 
time  spent  in  the  various  positions,  with  greater  weight  given 
to  time  spent  in  recent  positions. 

Most  of  the  information  was  developed  from  the  Subcommittee  staff's 
analysis  of  the  biographic  data  provided  by  the  agencies.  In  some  cases, 
the  staff  relied  on  the  agencies'  own  determinations,  as  reported  in  their 
replies  to  the  Subcommittee's  June  1975  questionnaire.29 

The  staff  did  not  attempt  to  link  the  prior  professional  experience 
of  individual  regulators  with  their  subsequent  performance  in  the 
agencies.  Nor  does  this  report  imply  that  professional  experience  of 
itself  is  necessarily  the  only  accurate  indicator  of  the  regulator's  im- 

50  Findings  pertaining  to  the  NEAs  are  based  on  data  obtained  from  onlv  seven  of  the 
nine  agencies  :  FCC,  ICC.  NHTSA,  CPSC.  FPC,  FDA,  EPA.  It  should  be  also  noted  that 
nearly  half  of  the  sample  studied,  26  of  55,  consisted  of  NEAs  from  one  agency.  EPA. 
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partiality.  As  Lee  White  testified,  "Selection  .  .  .  is  a  relatively  blind 
item.  Of  far  more  importance  is  what  happens  after  you  get  there.'1 ,0 
/.  Consumer  representation*—  During  the  past  15  years,  fewer  than 
10  percent  of  the  L08  persons  appointed  as  commissioners  or  adminis- 
trators of  the  nine  subject  agencies  had,  prior  to  their  appointments, 
demonstrated  a  conspicuous  sensitivity  to  the  interests  of  consumers, 
either  as  public  officials  or  in  private  act  i\  it  ies.  Three  of  the  nine  agen- 
cies have  had  no  such  appointees  during  the  en1  ire  15-year  period.  - 
Table  l.)  All  the  agency  chiefs  sensitive  to  consumer  interests  have 
been  administrators  of  executive  agencies  rather  than  commission 
chairmen.  (See  Table  2.) 

TABLE   ^-COMMISSIONERS  OR  ADMINISTRATORS  WITH   DEMONSTRATED    CONSUMER  SENSITIVITY,   EY  1961-75 

Total 

regulators 

Agency  Number  appointed 

CPSC 1  5 

FCC 1  19 

FPC 0  16 

FTC 2  15 

ICC 0  21 

SEC 0  19 

EPA _.  2  2 

FDA 1  6 

NHTSA 3  5 

Total 10  108 

Source:  Biographical  data  provided  to  the  subcommittee  by  the  agencies, 

TABLE  2.— CHAIRMEN  OR  ADMINISTRATORS  WITH  DEMONSTRATED  CONSUMER  SENSITIVITY,  FY  1961-75 

Total 

regulators 

Agency  Number  appointed 

CPSC 0  1 

FCC 0  4 

FPC 0  3 

FTC 0  4 

ICC 0  6 

SEC 0  4 

EPA. 2  2 

FDA.. 1  6 

NHTSA 3  5 

Total 6  35 

Source:  Biographical  data  provided  to  the  subcommittee  by  the  agencies. 

2.  Regulated  industry  representation. — For  the  same  15-year  period, 
during  which  less  than  10  percent  of  the  commissioner  and  administra- 
tor appointments  have  been  of  persons  with  demonstrated  sensitivity 
to  consumer  interests,  about  85  percent  had  prior  direct  or  indirect 
employment  in  regulated  industry.  (See  Table  3.) 

This  percentage  has  not  been  constant  during  these  15  years;  re- 
cently, it  appears  to  have  been  increasing  dramatically.  Of  the  -\'2 
commissioners  or  administrators  appointed  in  the  last  5  years,  ±2 — 
more   than  half — came   from   regulated  industry.   Of  the  agencies' 

*°  Supra  note  4,  at  61. 
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upper  level  career  appointments,  GS-15  and  above,  14  percent  have 
come  from  regulated  industry.  (See  Table  4.) 


TABLE  3, 


-COMMISSIONERS  AND  ADMINISTRATORS  APPOINTED  WITH  PRIOR  DIRECT  OR  INDIRECT 
EMPLOYMENT  IN  REGULATED  INDUSTRY,  FY   1961-751 


Agency 


Employment  in 

regulated  industry 

Total 
regulators 

In  last  5  yrs     In  last  15 

yrs 

appointed 

2 

2 

5 

5 

10 

19 

1 

2 

15 

5 

8 

15 

3 

4 

21 

5 

10 

19 

0 

0 

2 

1 

2 

6 

0 

0 

5 

CPSC 

FCC 

FPC 

FTC 

ICC 

SEC 

EPA 

FDA 

NHTSA.... 

Total 


22 


23 


:: 


1  Information   received   from   agencies   in   September   1976  shows  that  2  of  7   Commissioners  appointed   in 
fiscal  year  1976  had  such  prior  employment  in  regulated  industry. 

Source:  Replies  to  the  subcommittee  questionnaire  of  June  1S75. 

During  the  3-  to  5-year  periods  for  which  XEA  appointments 
were  studied,  18  percent  of  the  appointments  went  to  persons  who  had 
demonstrated  a  significant  sensitivity  to  the  interests  of  consumers.'1 

TABLE  4— PRIOR  EMPLOYMENT  UPPER  LEVEL  CIVIL  SERVICE'  PERSONNEL  IN  REGULATED  AGENCIES 


Agency 


Having  prior  Percent 

employment  Total  upper  total  from 

in  regulated  level  regulated 

industry  personnel  industry 


CPSC 

FCC 

FPC 

FTC 

ICC 

SEC 

EPA 

FDA 

NHTSA.... 

Total 


0 

77 
179 

140 
178 
266 
116 
524 
272 
165 

0 

24 

13 

29 

21 

64 

36 

15 

6 

42 

36 

51 

10 

15 

5 

22 

13 

262 


1,917 


14 


1  GS-15  and  above. 

Source:  Replies  to  the  subcommittee  questionnaire  of  June  1975. 

3.  Short  terms  served  by  commissioners  of  regulatory  commit- 
sicms. — An  analysis  of  the  terms  of  Commissioners  at  five  regulatory 
agencies  disclosed  the  median  lengths  of  service  since  they  were  estab- 
lished or  since  1930  were  as  follows.32 


Agency 

Median  term 

service 

Term  of 

appointment 

(years) 

Years 

Months 

SFC 

2 

8 
6 
5 
2 

7 

5 

FTP, 

3 

5 

FCC 

4 

7 

FPC 

3 

5 

ICC 

6 

7 

31  It  should  also  be  noted  that  the  information  used  has  been  obtained  from  documents 
provided  by  the  agencies.  Although  there  is  no  reason  to  doubt  the  accuracy  of  this  In- 
formation, not  all  of  it  has  been  Independently  verified. 

32  Based  on  information  furnished  to  the  Subcommittee  by  the  nine  regulatory  agencies. 


453 

In  view  of  the  fact  that  many  of  the  candidates  appointed  initially 
hare  Kmited  knowledge  of  the  regulatory  duties  ana  procedures, 
heed  time  enough  to  gain  practicaJ  experience  and  familiarity  with 

the  operations.  Because  of  this  learning  period)  i bey  have,  for  ihf  mosl 
part,  onlv  :;  or  A  years  of  their  B  bo  7  year  terms  to  perform  ** ith  full 
efficiency  and  effect  Short  tenure  Leads  consequently  to  relative  in- 
efficiency  and  ineffectiveness,  Regulatory  policy  does  not  remain 
si-tent  or  constant  as  commissioners  change;  the  commissioners  and 
stall"  do  not  develop  mutual  understanding;  and  commissioners ca 
provide  leadership  based  on  mature  experience  in  the  agency. 

4-  Subsequent  employment  of  reguC^tors.-^Upon.  Leaving  the  Gov- 
ernment, a  substantial  number  of  commissioners  and  administrators 
during  the  15-year  period  studied  became  employed,  either  directly 
or  indirectly,  in  the  industry  they  had  regulated.  At  some  time  during 
the  .")  years  immediately  subsequent  to  their  departure,  31  of  the  93 
persons  (33$  )  who  have  left  the  agencies  during  the  15-year  p 
have  been  employed  in  the  regulated  industry.  (See  Table  5.) 

TABLE  5.-SUBSEQUENT  EMPLOYMENT  OF  COMMISSIONERS  OR  ADMINISTRATORS  DIRECTLY  OR  INDIRECTLY 
IN  REGULATED  INDUSTRY,  FY  1961-75 » 

Employment  in  regulated  industry 
Agency 

CPSC 

FCC 

FPC 

FTC 

ICC 

SEC 

EPA 

FDA.. 

NHTSA 

Total .- 10  21  31  93 

1  Information   received   from   the  agencies   in   September   1976  shows  that  6  of   12  Commissioners  who  left 
agencies  in  fiscal  year  1976  became  employed  in  the  regulated  industry. 

Source:  Replies  to  the  subcommittee  questionnaire  of  June  1975. 

AVe  based  the  analysis  on  positions  held  during  a  5-year  period 
rather  than  simply  the  first  job  subsequent  to  departure  from  the 
government  because  many  persons,  often  for  ethical  reasons,  do  not 
immediately  accept  employment  with  the  regulated  industry.  As  not 
idl  agencies  compile  such  information  on  former  employees,  this  aspect 
of  the  Subcommittee  staff's  study,  based  on  information  provided  by 
the  agencies,  may  he  conservative*  Most  probably  additional  pe  - 
currently  have  positions  in  the  regulated  industry  unknown  to  their 
former  agencies. 

The  extent  of  one  former  employee's  relations  with  a  regulatory 
agency  was  reported  in  77/.  New  York  Timet  by  David  Burnham, 
August  22,  r.>7<'».  The  da: a.  confirmed  by  the  Environmental  V 
Agency,  indicated  that  members  of  the  law  firm  established  by  Wil- 
liam D.  Ruckelshaus,  former  head  of  EPA,  appr<  a. -lied  the  agency 
more  than  17^  times  for  20  different  clients  in  18  month- 

This  number  include.-  only  those  exchang<  s  documei  tele- 

phone conversations;  38  meetings  and  meal.-:  30  letters;  and  12  un- 


75   !,sl_ 7< 


Direct 

Indirect 

Total 

Total  leaving 
agency 

0 

0 
1 
2 
6 
0 
10 
1 
1 
0 

0 
4 
2 
6 
2 

12 
1 
3 
1 

0 

3 

16 

0 

16 

0 

15 

2 

17 

2 

19 

0 

1 

2 

5 

1 

4 
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classified.  Certain  other  documents  were  not  among  those  counted  be- 
cause of  the  agency's  responsibility  for  protecting  the  confidentiality 
of  proprietary  information  from  the  companies  concerned.  Five  of  the 
nine  lawyers  who  represented  Ruckelshaus'  clients  to  EPA  were  his 
former  employees  at  the  agency.  On  August  1,  19T6,  Mr.  Ruckelshaus 
left,  his  law  firm  to  be  a  vice  president  of  Weyerhaeuser  Company. 

Former  employees  of  EPA  who  are  familiar  with  the  agency  and  its 
personnel  are  likely  to  shift  the  odds  in  favor  of  a  company  in  its  rela- 
tions with  the  agency,  even  in  the  process  of  expediting  a  ruling.  Some 
may  ask  whether  such  services  are  completely  legal  and  ethical,  since 
they  give  the  firm  an  edge  over  competitors.  Others  may  ask  if  it  is 
fair  to  former  employees  to  deprive  them  of  the  opportunity  of  exer- 
cising skills  in  a  field  they  know  best,  although  this  is  a  consideration 
which  might  have  been  raised  when  they  entered  public  service.  What 
concerns  the  Subcommittee  is  that  such  an  appearance  of  cronyism 
casts  doubt  in  the  popular  mind  on  the  agency's  probity. 

Without  contradiction  from  other  witnesses,  Lee  White  said  that  a 
regulatory  officer  approaching  the  end  of  the  term  of  appointment,  or 
in  anticipation  of  resigning,  was  subject  subliminally  to  influences  to 
vote  in  a  way  to  protect  future  employment.  Although  Edwards 
favored  longer  tenure,  such  as  that  provided  the  judiciary,  the  Sub- 
committee doubts  that  long  terms  in  office  would  relieve  the  regulator 
of  these  subliminal  pressures  or  give  agencies  the  flexibility  they  re- 
quire to  adjust  policies  and  priorities  to  the  frequent  shifts  of  a  dy- 
namic economy.  To  ease  the  passage  of  former  senior  officials  to  private 
life,  assuming  they  are  not  engaged  by  other  government  agencies,  Lee 
White  advanced  the  suggestion  of  a  halfway  house  for  regulators,  giv- 
ing them  a  period  of  12  months  at  a  place  like  the  Brookings  Institution 
to  review  their  experiences  or  to  expand  on  ideas  which  had  been  de- 
ferred in  the  press  of  other  business  at  the  agency.33  Whatever  the 
merits  of  such  a  proposal,  the  Subcommittee  feels  that  a  simple  pro- 
hibition of  employment  in  the  regulated  industry  for  an  arbitrary 
period,  while  a  necessary  first  step,  does  not  by  itself  guarantee  in- 
tegrity in  the  regulator.  The  prohibition,  for  that  matter,  is  readily 
evaded,  as  Dungan  testifies.34  The  status  of  the  office  deserves  a  positive 
approach  as  well,  such  as  continuing  employment  in  a  comparably 
prestigious  post. 

5.  Government  as  a  source  for  regulators 

During  the  periods  studied,  more  than  half  of  the  commissioners, 
administrators,  and  NEAs  have  been  persons  of  substantial  Govern- 
ment experience.  Slightly  less  than  half  of  those  appointed  as  com- 
missioners and  administrators  have  been  career  civil  servants  or  other 
Government  staff,  State  or  local  government  officials,  or  former  Mem- 
bers of  Congress.  (See  Table  6.)  Similarly,  slightly  less  than  half  of 
the  heads  of  agencies  (administrators  and  commission  chairmen) 
were  formerly  in  high  positions  in  the  Government,  (See  Table  7.) 
( )f  the  NEAs,  approximately  60  percent  had  been  career  civil  servants. 

n  Rupra  note  4,  at  72. 
™  Id.  at  71. 
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TABLE    6.-PRI0R    EMPLOYMENT    OF 


INDIVIDUALS    APPOINTED     COMMISSIONERS 
REGULATORY  AGENCIES,  FY  1961-75 


OR    ADMINISTRATORS    OF 


Private  sector  (total  56) 

Public  sector  (total  52) 

Law 

Other 

prac- 

pri- 

Certi- 

Profes- 

ticing 

vate 

fied 

sional 

Mem 

Regu- 

before 

prac- 

public 

staff 

ber 

Statt 

lated 

Com- 

tice 

ac- 

Career 

of  the 

of 

gov- 

indus- 

Indus- 

mis- 

of 

count- 

Edu- 

Federal 

Con- 

Con- 

ern- 

Agency 

try 

try 

sions 

law 

ant 

cator 

service 

gress 

gress 

ment 

Fotal 

CPSC 

2  . 

! 

2 

5 

FCC 

6  . 

4 

3  .. 

2 

2 

1 

1 

19 

FPC 

1 

1 

1 

2  .. 

1 

2 

2 

1 

5 

16 

FTC 

8 

2  .. 

4 

1 

IS 

ICC 

2 

4 

3  .. 

2 

5 

1 

4 

21 

SEC  . 

9  . 

1  . 

5 
1 
3 

1 

3  .. 

r 

19 

EPA     . 

? 

FDA  

2  . 

1 

6 

NHTSA 

1 

1 

3 

b 

Total.... 

11 

4 

26 

10 

1 

4 

21 

10 

6 

15 

108 

Source:  Biographical  data  provided  to  the  subcommittee  by  the  agencies. 
TABLE  7.— PRIOR  EMPLOYMENT  OF  CHAIRMEN  AND  ADMINISTRATORS  OF  REGULATORY  AGENCIES,  FY  1961  75 


Private  sector  (total  19) 

Public  sector  (total  16) 

Agency 

Lawyers 
prac- 
ticing 
before 
commis- 
sions 

Other 

private 

practice 

of  law 

Regu- 
lated 
industry 

Industry 

Edu- 
cators 

Career 
Federal 

service 

State 
govern- 
ment 

Member 

of 

Congress 

Profes- 
sional 
staff 
of  the 
Congress 

CPSC    

\           i" 

1  . 
i 

2  . 
2  . 

3". 

... 

1  . 

FCC 

FPC 

FTC 

ICC  i . 

SEC... 

EPA 

r. 

1 
2 

1 

r 

2 

~ T 

r 

3 

... 
1  . 

1 

" i 

FDA.. 

2  . 

i" 

2 

1  . 

NHTSA.... 

Total 

7 

4 

3 

i 

4 

7 

5 

2 

2 

1  Until  1969,  the  Chairman  of  ICC  was  elected  by  the  members  of  the  Commission;  after  1969  the  Chairman  was  ap- 
pointed by  the  President. 

Source:  Biographical  data  provided  to  the  subcommittee  by  the  agencies, 

'/.  Summary  of  findings, — In  summary,  the  Subcommittee  staff's 
findings  are: 

a.  Only  a  small  minority  of  commissioners,  administrators,  and 
NEAs  appointed  during  the  period  studied  have,  prior  to  their  ap- 
pointment, demonstrated  a  significant  sensitivity  to  the  interests  of 
consumers. 

1).  A  sizable  percentage  of  those  appointed  commissioners  and  ad- 
ministrators during  the  last  15  years  have  been  persons  from  the  reg- 
ulated industries.  This  proportion  has  increased  dramatically  in  re- 
cent years. 

c  Many  commissioners  fail  to  serve  their  full  term  of  office. 

d.  Substantial  numbers  of  commissioners  and  administrators  have 
taken  positions  in  the  industries  they  regulated  at  the  conclusion  of 
their  service. 
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e.  A  majority  of  those  appointed  commissioners,  administrators,  and 
NEAs  were  public  officials  of  one  sort  or  another  prior  to  their 
appointment. 

B.    APPOINTMENTS  TO  THE  FEDERAL  TRADE  COMMISSION  AND  THE  FEDERAL 
COMMUNICATIONS   COMMISSION 

In  November  1975,  Kramer  and  Graham  testified  on  their  study 
of  51  appointments  to  the  Federal  Trade  Commission  and  the  Federal 
Communications  Commission  from  1953  to  1974. 

In  this  study,35  Kramer  found  that  partisan  political  considera- 
tions dominated  the  selection  of  regulators  rather  than  the  factors 
Which  one  would  normally  believe  to  be  significant  such  as  competence,, 
experience,  and  policy  or  attitude.  He  believes  that,  because  of  politi- 
cal criteria  of  selection,  regulatory  agencies  have  been  unable  to  per- 
form their  functions  well.  The  talents  possessed  by  the  majority  ap- 
pointed are  not  those  needed  to  assure  efficient  and  effective  operations 
by  the  regulators. 

Kramer  also  concluded,  as  did  the  Subcommittee  Staff  Study,  that 
only  a  few  of  the  individuals  appointed  as  commissioners  of  regula- 
tory agencies  demonstrated,  prior  to  their  appointment,  a  significant 
sensitivity  to  the  interest  of  the  consumers.3" 

He  noted  also  that  prior  to  1973,  a  Presidential  nominee  could  be 
confident  of  appointment.  This  situation  changed  about  2  years  ago 
when  the  Senate  Commerce  Committee  intensified  its  concern  with  the 
selection  of  heads  of  regulatory  agencies.  The  changing  attitude  of  the 
Senate  was  expressed  in  1973  in  the  refusal  to  approve  William  Morris 
for  the  Federal  Power  Commission.  The  principal  reason  cited  was 
the  professional  relationship  between  Morris  and  the  industries  he 
would  have  regulated.  As  further  evidence  of  this  changed  attitude, 
the  Senate  Commerce  Committee  now  conducts  its  own  independent 
investigations  of  nominees  and  gives  more  intensive  consideration  to 
nominees  during  confirmation  hearings.37 

As  to  the  qualities  that  prospective  regulators  should  possess, 
Kramer  suggested:  (1)  an  ability  to  act  independently  but  still  use 
the  public  interest  as  a  guide;  (2)  a  demonstrated  sensitivity  to  con- 
sumer and  minority  needs;  (3)  a  demonstrated  concrete  interest  in  the 
work  of  the  agency;  (4)  a  high  standard  of  personal  integrity  and 
understanding  of  the  ethical  responsibility  of  his  office;  and  (5)  a 
specific  knowledge  of  the  work  of  the  commission  prior  to  appointment. 
Flanigan,  White,  and  Dungan  doubted  that  criteria  in  themselves 
would  1)0  sufficient  to  assure  good  performance  by  chosen  candidates. 
Flanigan  also  cautioned  that  the  form  of  the  process  might  not  be 
the  substance.  Both  Flanigan  88  and  Dungan  39  commented  that  candi- 
dates should  bo  judged  not  on  the  basis  of  their  apparent  or  professed 
affiliations,  whether  for  industry  or  consumers,  but  on  basic  qualities 


"The  complete  study  was  subsequently  published  as  n  committee  print  by  the  Sennte- 
Gemmlttee  on  Commerce  MAppointmentfl  to  the  Regulatory  Agencies  The  Federal  Com- 
munications Commission  and  The  Federal  Trade  Commission  U949-1974 ) ,"  94th  Coruz.. 
2d  Sees.  (Committee  Print  197G). 

^  Supra  uote  4,  at  25. 

"'  hi.  at  23  24. 

■•*  Td.  at  .",7. 
■  hi.  at  02. 
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of  intelligence  and  integrity.  White's  prescription,  as  once  relayed  to 
the  Chairman  of  the  Civil  Service  Commission,  John  Macy,  wa  . 

[ret  .  .  .  And  somebody  who  Is  rnthlesa  as  hell  Second,  you  find  somebody 
who  knows  something  about  the  subject  Third,  you  ougnl  to  •  who 

-  nicely  with  people.   Fourth,  yo«  ought   to  g<  dy  who 

with  ih«'  Chairman.  Lf  the  first  three  don'l  work,  the  fourth  Is  the  one  that  makes 
all  the  differec 

The  Subcommittee  believes  that,  if  the  President  conducts  hij 
search  for  qualified  individuals  on  a  diligent  and  continuing  basis 
along  the  lines  suggested  below,  capable  commissioners  who  p< 
the  necessary  qualities  can  be  found.  Rarely  if  ever  do  nominees  reject 
an  appointment  to  a  <  commission  for  lack  of  interest. 

With  respect  to  the  search  fox  qualified  nominees.  Kramer  suggested 
structural  changes  in  the  appointment  pi  i<  h  as:  |  1  |  A  pj 

nont  office  solely  concerned  with  developing  well-publicized  criteria 
■  ing  nominees  and  maintaining  a  li>t  of  individuals  qualified  : 
Attentive  monitoring  by  the  Congress  of  the  appointment  pr< 
and    (3)    Announcements  of  vacancies,  to  encourage  expression  of 
public  views. 

The  Subcommittee  grants  that,  as  the  intent  of  structural  cha 
may  be  frustrated,  oversight  of  the  appointment  process  will  he  diffi- 
cult, but  we  believe  the  Congress  is  accustomed  to  coping  with  such 
difficult  tasks. 

Common  Cause  found,  as  did  others,  that  political  patronage  in  the 
selection  process  conflicts  with  the  need  for  a  systematic  and  uniform 
process  for  finding  highly-qualified  regulators.  To  illustrate  the  lack 
-tern  in  the  appointment  process.  David  Cohen  noted  that: 

A  nominee  to  the  Federal  Communications  Commission,  when  asked  during 
nfirmation  hearings  hew  he  was  qualified  to  regulate  the  communications 
Industry,    replied.    'Senator.    I   don't   know   anything   about   communications.    I 
came  to  Washington  expecting  to  he  appointed  to  the  Federal  Power  Commis- 
sion. (Cited  in  The  Regulator*  hy  Louis  Kohlmeier,  p.  48.) 

Common  Cause  concurs  with  others  that  with  tlie  notable  exception 
of  the  work  of  the  Senate  Commerce  Committee,  regulatory  appointees 
have  not  been  evaluated  on  the  basis  of  well-defined  standards.  Com- 
mon Cause  believes  also  that  the  industry  regulated  by  an  aj 
plays  a  major  role  in  approving  nominees  suggested  by  the  White 
ise. 
Flanigan  urged  "that  we  stop  disqualifying  anyone  related  to  the 
activity  which  the  commission  is  supposed  to  regulate,  on  a  presump- 
tion of  Lruilt."  41  But  tlie  Subcommittee  Stall  Study  found  thai 
large  p^reontaLre  of  commissioners  and  administrators  from  regulated 

appointed  since  fiscal  year  1961  increased  dr 
fiscal  year  1970.  (S  eTal  Ii 

Upon  leaving  the  government  (as  noted  above)  a  substantial  num- 
ber of  commiscioners  and  administrators  were  employed,  either  di- 
ly  or  indirectly,  by  the  industry  they  had  regulated.  (Table  ~>.) 
In  order  to  improve  the  process  for  selecting  regulators.  Common 
Cause  recommends  that  the  Congress  should  develop  standard* 

head  regulatory  appointees  and  should  can  fully  evalu- 
ate nominees  bv  these  criteria. 


T4.  nt  59. 
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Common  Cause  also  believes  that  further  consideration  should  be 
given  to  such  concepts  as  Public  Interest  Talent  Banks,  Nomination 
and  Qualification  Panels,  and  an  Advisory  Committee  on  Personnel 
which  could  promote  the  appointment  of  qualified  regulators. 

Basically,  each  of  the  concepts  are  methods  of  obtaining  additional 
input  into  the  selection  process  and  broadening  the  search  for  quali- 
fied candidates  so  that  environmental,  consumer,  and  other  representa- 
tives of  the  public  interest  may  share  in  the  selection  process  no  less 
than  the  people  to  be  regulated. 

Being  doubtful  of  proposals  for  structural  or  legislative  reform  of 
the  appointment  of  regulatory  officials,  Lee  White  42  put  the  burden 
of  improving  regulatory  performance  on  the  motives  of  those  who 
select  and  approve  the  nominees  in  the  present  political  process.  In 
this  connection,  Dungan  observed,  "The  political  process  .  .  .  operat- 
ing at  its  best,  is  characterized  by  restraint."  43 

The  Subcommittee  believes  that  structural  changes  and  oversight 
will  serve  to  restrain  political  excesses,  however  motivated. 

C.  APPOINTMENTS  OF  PROFESSIONAL  STAFF  IN  REGULATORY  AGENCIES 

1.  Developing  a  career  regulatory  staff. — Professor  Theodore  J. 
Lowi,  Cornell  University,  testified  as  to  the  importance  of  senior 
career  personnel : 44 

In  any  case,  since  the  conduct  of  most  regulatory  processes  is  in  the  hands  of 
personnel  at  a  level  just  below  the  political  appointees,  concern  for  the  quality 
of  regulators  should  focus  there,  with  the  hearing  examiners,  councillors  and 
investigators.  At  this  level,  it  would  of  course  be  extremely  helpful  if  regulatory 
agencies  were  freed  by  Congress  from  all  constraints  of  the  Civil  Service  laws, 
allowing  agencies  the  chance  to  recruit  vigorously  and  to  offer  salaries  commen- 
surate with  the  salaries  paid  to  lawyers  and  other  technicians  in  the  regulated 
industries.  The  experience  of  TVA  might  be  instructive  in  this  regard.  Marginal 
improvements  could  also  be  made  in  the  regulatory  process  by  training  lawyers 
in  the  economics  and  technology  of  the  regulatory  agencies  in  which  they  serve, 
and  at  the  same  time  to  equip  the  non-lawyer  technical  personnel  with  more 
knowledge  of  law  and  legal  procedure.  The  Federal  Trade  Commission  is  at 
present  studying  the  possibilities  of  expanded  use  of  economists  in  FTC  deci- 
sions ;  this  bears  watching  closely,  since  good  regulators  must  always  be  inti- 
mately familiar  with  the  industries,  sectors,  trades,  or  groups  over  which  their 
agencies  have  jurisdiction. 

Yet,  in  my  limited  experience,  our  regulatory  personnel  are  by  and  large 
quite  well  equipped  in  many  of  these  respects.  They  tend  to  come  from  good 
universities  and  have  fairly  good  backgrounds.  They  are  given  many  oppor- 
tunities to  advance  in  their  government  careers  by  taking  additional  course 
work.  And  it  is  an  unusual  bureau  chief  who  does  not  reward  career- related 
training.  Unless  and  until  the  salary  scale  is  brought  more  into  line  with  private 
industry,  the  only  substantial  way  I  can  imagine  improving  the  preparation 
and  training  of  prospective  regulators  is  to  provide  them  with  specialized 
training  schools,  as  the  French  do  with  their  Grandes  Ecoles.  The  French  have 
such  an  advanced  technical  graduate  school  for  each  of  the  major  ministries  in 
the  national  government.  There  is  little  question  but  that  the  products  of  the<e 
advanced  training  schools  rate  high  in  training  and  in  loyalty  to  the  mission 
of  the  agency  in  which  they  are  trained  to  serve.  But  there  is  a  heavy  price  for 
this  kind  of  reform.  Such  training  schools  or  academies  for  each  ministry  tend' 
to  produce  rigid  carrer  channels,  favoritism  within  the  corps,  administrative 
myopia,  and  domination  by  Paris,  where  virtually  all  of  these  schools  are  located. 


«  Td.  at  IX 
«  hi.  at  03. 
"Id.  at  15. 


3 

0 

4 

13 

5 
13 
13 
32 

0 

6 

13 

24 

8 

11 

34 

6 

33 

11 

80 

12 

8 

16 

7 

43 

0 

1 

4 

3 

8 

10 

4 

13 

15 

42 

4 

2 

7 

3 

16 

2 

1 

1 

4 

8 

459 

Mr.  Lowi's  comments  on  the  importance  placed  on  Balary  as  opposed 
to  work  satisfaction  is  belied  by  Subcommittee  staff  surveys  of  career 
employees  who  left  the  agencies  within  the  past  5  years,  which  indi- 
cate that  work  dissatisfaction  was  often  the  principal  cause  of  regu- 
lators Leaving  the  Federal  service  or  transferring  to  other  agencies. 
(See  Table  8.) 

TABLE  8.-REAS0NS  FOR  LEAVING  CITED  BY  FORMER  EMPLOYEES  OF  9  REGULATORY  AGENCIES' 

Lack  of 
money  and 
Job  promotion  Accepted 

Agency  frustration        opportunity  better  job  Others  Totals 

CPSC 

FCC. 

FPC 

FTC 

ICC 

SEC 

EPA 

FDA' 

NHSTA 

Total 59  34  104  75  272 

«  Based  on  responses  of  those  attorneys,  GS-11-14,  and  executives,  GS-15's  and  above,  that  left  the  agencies  between 
fiscal  years  1971-75. 
J  Does  not  include  attorneys. 

Source:  Survey  by  Subcommittee  on  Oversight  and  Investigations,  Apr.  5,  1976. 

Of  those  responding  to  our  inquiries,  21.7%  cited  job  frustration 
in  general.  Half  of  these  complained  that  they  were  not  able  to  en- 
force the  agency's  mandate.  Only  12%  cited  the  lack  of  income  and 
job  opportunity.  If  the  number  who  left  for  a  better  job  (38%)  were 
attracted  by  something  other  than  an  increase  in  money,  a  reasonable 
assumption,  considering  that  so  few  complained  of  a  lack  of  money 
or  advancement — it  could  be  inferred  that  more  than  half  left  he- 
cause  they  were  dissatisfied  with  the  agency's  performance.  In  any 
event,  the  salary  levels  clearly  were  not  unsatisfactory  to  the  majority 
of  those  who  left. 

White  suggested  that  if  the  regulatory  agencies  combined  to  en- 
courage joint  meetings  of  their  senior  officials  for  both  social  and 
professional  purposes,  the  work  might  become  more  satisfactory  and 
effective. 

Even  a  glance  at  the  personnel  management  patterns  used  to  de- 
velop policy  experts  in  the  armed  services  and  in  the  Foreign  Service 
indicates  by  contrast  the  lack  of  attention  to  career  development  in 
regulatory  agencies.  A  personnel  management  pattern  for  Federal 
regulators  which  includes  substantial  in-service  training,  development, 
of  a  career  pattern  for  movement  between  Federal  and  State  regula- 
tory agencies,  full  utilization  of  Federal-State  cross-training  pro- 
grams to  send  promising  regulators  to  State  commissions  and  uni- 
versities with  pertinent  programs,  and  development  of  special  courses 
at  the  FederaKExeeutive  Training  Institute  merits  careful  exploration 
by  the  Civil  Service  Commission  and  the  agencies  concerned. 

2.  X on rarerr  positions  in  regulatory  agencies, — Regulatory  agen- 
cies employ  two  categories  of  staff  employees  who  are  not  subject  to 
usual  Civil  Service  Commission  hiring  procedures  :  those  in  non-career 
executive  assignment  (XEA)  and  Schedule  C  positions. 


460 

In  1958,  Executive  Order  10440  established  for  the  first  time  a 
non-career  category  of  positions  called  Schedule  C.  Approval  of  can- 
didates and  their  qualifications  for  these  positions  was  the  responsi- 
bility of  the  agencies^  not  the  Civil  Service  Commission.  In  1958,  with 
passage  of  Public  Law  85-462,  the  Congress  directed  the  Civil 
Service  Commission  to  be  responsible  for  approving  the  qualifications 
of  persons  for  both  competitive  and  excepted  positions  in  grades 
GS-16, 17,  and  18. 

Executive  Order  11315  of  1966  established  the  Executive  Assign- 
ment System  and  spelled  out  the  criteria  for  determining  which  execu- 
tive positions  are  appropriately  non-career  executive  assignments 
(  XF.As).  After  1966  NEA  positions,  with  a  slightly  modified  defini- 
tion, superseded  Schedule  C  positions  in  GS-16,  17,  and  18. 

The  conditions  under  which  the  Civil  Service  Commission  may  ap- 
prove the  establishment  of  an  NEA  position  are  found  in  Title  5,  sec- 
tion 305.601  of  the  Code  of  Federal  Regulations  which  states : 

(a)  When,  after  consulting  the  agency  concerned,  the  Commission  determines 
that  the  requirements  of  this  section  are  met,  it  may  authorize  an  agency  to  fill  a 
position  by  noncareer  executive  assignment  in  the  excepted  service  without  fol- 
lowing the  procedures  required  for  making  career  executive  assignments. 

(b)  To  qualify  to  be  filled  by  noncareer  executive  assignment,  a  position  must 
be  one  whose  incumbent  will : 

1.  Be  deeply  involved  in  the  advocacy  of  Administration  programs  and  support 
of  their  controversial  aspects ; 

2.  Participate  significantly  in  the  determination  of  major  political  policies  of 
the  Administration  ;  or 

3.  Serve  principally  as  personal  assistant  to  or  adviser  of  a  Presidential  ap- 
pointee or  other  key  political  figure. 

(c)  A  position  does  not  qualify  to  be  filled  by  noncareer  executive  assignment 
if  its  principal  responsibility  is  the  internal  management  of  an  agency,  or  if  it 
involves  longstanding  recognized  professional  duties  and  responsibilities  resting 
on  a  body  of  knowledge  essentially  politically  neutral  in  nature. 

(d)  in  determining  the  positions  to  be  filled  by  noncareer  executive  assignment 
under  paragraph  (a)  of  this  section  the  Commission  shall : 

1.  Limit  the  number  of  positions  excepted  to  a  relatively  small  proportion  of 
the  positions  in  the  agency  in  GS-16,  17,  and  18,  taking  into  consideration  the 
size  of  the  agency  and  the  nature  of  its  program  ;  and 

2.  Define  the  area  of  the  agency's  activity  in  which  noncareer  executive  assign- 
ments would  be  appropriate  and  specify  organizational  levels,  as  distinguished 
from  grade  levels,  below  which  noncareer  executive  assignments  would  be 
inappropriate. 

The  critical  element  a  regulatory  agency  must  establish  to  obtain 
approval  of  an  NEA  position  from  the  Civil  Service  Commission  is  the 
requirement  that  an  individual  occupying  an  NEA  position  must  be 
prepared  to  "be  deeply  involved  in  the  advocacy  of  Administration 
programs  and  support  their  controversial  aspects." 

The  process  for  approval  of  an  individual  appointed  by  an  agency 
to  an  NEA  position  is  as  follows.48  The  agency  submits  a  nominee's 
name  and  qualifications  for  the  NEA  position  to  the  White  House.  The 
White  House  then  determines  whether  the  candidate  is  suitably  sup- 
portive of  Administration  policies  and  is  likely  to  be  able  to  carry  out 
the  substantive  duties  and  responsibilities  of  the  position  for  which 
he  is  considered.  If  the  White  House  is  satisfied,  it  notifies  the  C^C 
h  approves  the  technical  qualifications  of  the  candidate  and  the 
agency,  indicating  that  the  individual  has  met  its  requirements.  The 


Supra  note  20,  at  13. 
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CSC  withholds  approval  of  the  N  KA  appointment  until  it  lias  received 

approval  by  t  be  wnite  I  [ouse. 

.;.  Schedule  0  appointments.-  -Schedule  C  appointments,  with  some 
exceptions  for  Executive  level  positions,4*  as  noted  above,  include  posi- 

t  ions  he  low  GrS-16.  Schedule  ( 1  posit  ions  are,  for  the  moei  part,  special 
assistants,  confidential  aides,  and  persons  who  have  unusual  persona] 
qualities  required  by  a  president  a  1  appointee  or  other  bigh  level  execu- 
tive Appointee.  The  oilier  essential  difference  between  a  Schedule  C 
position  and  an  XEA  position  is  that  technical  qualifications  for  Sched- 
ule C  positions  are  approved  by  the  agencies  instead  of  by  the  Civil 
Service  Commission  and  the  White  House. 

./.  Number  of  non-career  staff  positions  in  regulatory  ageru 
In  the  nine  regulatory  agencies  discussed  in  this  report,  there  are   19 
KfEA  positions  and  94  Schedule  C  positions.  ETA  has  by  far  the 
largest  number:  a   total   of  -II.  The   following  schedule4'  show-  the 
number  and  distribution  in  each  aircncv. 


NEA        Schedule  C 
Agency  positions  positions  Total 

CPSC 

FCC __ 

FPC 

FTC 

ICC 

SEC 

EPA. 

FDA.. 

NHTSA 

Total 49  94  143 

Three  of  these  agencies,  FDA,  EPA,  and  NHTSA,  are  headed  by 
an  administrator,  not  by  a  commission.  Accordingly,  their  status  is  so 
identified  with  the  Executive  Branch  that  they  have  less  independence 
than  the  other  six.  Whether  their  independence  is  so  limited  as  to 
justify  a  large  number  of  XEA  appointments  is  an  issue  that  warrants 
close  study.  To  the  extent  that  regulatory  duties  are  concerned,  the 
Subcommittee  believes  they  should  be  completely  independent. 

5.  Conflict  between  the  independent  status  of  regulator  ag< 
and  the  political  approval  of  non-career  xfufj. — One  of  the  basic 
Civil  Service  requirements  for  an  XEA  position  is  that  the  incumbent 
be  deeply  engaged  in  advocacy  of  Administration  programs  and  sup- 
portive of  its  controversial  aspects.  To  the  extent  that  advocates  of 
Administration's  programs  are  appointed  to  top  positions  in  the  regu- 
latory agencies,  the  congressionally  chartered  independence  of  the 
regulatory  agencies  is  diluted. 

Regulatory  commissions  generally  use  XEA  personnel  to  fill  certain 
kinds  of  positions:  the  executive1  director,  general  counsel.  .  v  to 

the  commission,  and  division  directors  or  bureau  chiefs.  Comparable 
positions  are  not  consistently  categorized  as  XEA  posts  in  all  ages 
For  example,  the  Secretary  to  the  Federal  Trade  Commission  is  cur- 
rently XEA.  but  secretaries  for  five  comparable  agencies  are  career 

<fl  Such  as  tho  Commissioner  of  Customs  in  the  Department"  of  the  Treasury,  the  Q 
Counsel  In  the  Office  of  the  Secretary  of  the  Army,  ami  the  Commissioner  of  tl 
Drnjr  Administration. 

47  Supra  note  32. 
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executives.  The  following  schedule48  discloses  executive  positions  as 
NEA  or  career: 


Agencies 

Position 

CPSC 

FCC 

FPC 

FTC 

ICC 

SEC 

Executive  director 

Gene-al  counsel 

Secretary 

DD/BC 

CE 

CE 

CE 

CE 

CE 

NEA 

CE 

CE/NEA 

NEA 
NEA 
CE 
CE/NEA 

NEA 
NEA 
NEA 
NEA 

NEA 
CE 
CE 
CE 

NEA 
NEA 
CE 
CE/NEA 

CE=Career  executive.  DD/BC  =  Division  director  or  bureau  chief. 

The  Subcommittee  believes  that  the  positions  listed  above  are  con- 
cerned principally  with  internal  management  of  agency  policy.  Their 
professional  duties  and  responsibilities  rest  on  a  body  of  knowledge 
essentially  neutral  as  to  political  partisanship.  Moreover,  the  responsi- 
bilities of  regulatory  agencies  are  such  that  its  employees,  at  all  levels, 
must  be  objective  and  impartial  in  their  decision-making  and  that 
they  have  substantial  experience  in  the  agency's  field  as  a  basis  for 
sound  judgment.  Clearly,  these  positions  require  career  executives 
rather  than  NEA  advocates. 

Not  every  executive  position  can  be  as  clearly  categorized.  Because 
agencies  with  a  single  administrator  (EPA,  FDA,  and  NHTSA) 
report  directly  to  the  President,  their  chiefs  could  be  strongly  parti- 
san supporters  of  Administration  programs  or  significant  partners  in 
major  political  policies.  Their  positions  can.  in  keeping  with  Civil 
Service  regulations,  be  classified  NEA,  in  contrast  to  positions  prin- 
cipally concerned  with  internal  management  or  technical  matters.  The 
Subcommittee  believes  that  the  principal  duties  of  the  10  Regional 
EPA  Administrators  are  concerned  with  internal  management  and 
should  be  career  positions,  immune  to  party  pressures. 

IV.  Conclusions  and  Recommendations 

The  need  for  excellence  in  the  quality  of  commissioners  and  admin- 
istrators for  both  independent  and  executive  branch  regulatory  agen- 
cies is  critical.  Their  leadership  profoundly  affects  the  operations  and 
management  of  the  regulatory  agencies  and  their  abilities  to  protect 
consumer  interests  and  promote  competition. 

In  effect,  the  duties  of  the  President  and  the  Congress  in  selecting 
and  appointing  a  candidate  for  the  weighty  role  of  regulator  are  akin 
to  those  conceived  by  the  authors  of  the  Constitution  for  the  Electoral 
College,  a  representative  body  delegated  to  select  the  few  who  are 
supremely  qualified  to  serve  their  country  as  national  leaders.  As  we 
have  noted,  the  regulator  combines  the  functions  of  the  legislator, 
the  executor,  and  the  judge,  subject  only  to  the  limitations  and  over- 
sight imposed  by  the  three  traditional  branches  of  government.  The 
President  and  the  Congress  have  these  solemn  obligations:  to  give  the 
task  of  selecting  and  appointing  each  regulator  their  most  serious  and 
careful  attention;  to  consider  gravely  all  that  the  choice  implies;  and 
to  assure  the  regulatory  agencies  of  the  guidance  and  support  they 
require  for  effective  performance  of  their  mandates. 

48  Supra  note  32. 
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A.    CRITERIA    en    >i\\h\i:i>>    fOB   APPOINTMENT 

Granted  that  thoro  can  bo  no  absolute  certainty  that  a  new  commis- 
sioner or  administrator  of  a  regulatory  agency  will  do  well,  the  devel- 
opment of  criteria  and  standards  for  candidates  will  increase  the  prob- 
ability that  those  chosen  will  be  superbly  qualified.  Moreover,  if  the 
standards  and  criteria  are  well  publicized  and  candidates  are  obliged 
fully  to  demonstrate  their  qualifications,  it  Ls  the  Less  likely  that  purely 
political  preference  will  dominate  the  selection. 

Commenting  on  the  futile  efforts  of  the  White  House  to  place  politi- 
cal appointees  in  the  Consumer  Product  Safety  Commission,  discussed 
in  that  chapter,  a  107.")  House  "Report  said,  "[P]olitical  clearance  is 
totally  inappropriate  for  an  independent  regulatory  agency." 

Among  the  standard-  or  criteria  the  Subcommittee  favors  are: 

(1)  A  fair  distribution  of  representative  interests  on  each  commis- 
sion, such  as  one  third  for  government,  one  third  for  users  or  con- 
sumers, and  one  third  for  industry. 

(2)  A  keen  awareness  of  the  public  interest  on  the  part  of  every 
appointee. 

(3)  Specific  knowledge  of  or  demonstrated  interest  in  the  work 
of  the  regulatory  agency. 

(■i)  Administrative  and  technical  competence  to  exercise  the  re- 
sponsibilities of  the  regulatory  agency. 

(5)   Unquestionable  personal  and  professional  integrity. 

(fi)  A  firm  commitment  to  enforce  and  conform  to  the  laws  appli- 
cable to  the  regulatory  agency. 

The  Subcommittee  recommends  that  the  AYhite  House  and  Senate 
Committees  responsible  for  scrutinizing  nominees  should,  after  public 
comment,  develop  and  publish  criteria  for  appointment  of  commis- 
sioners and  administrators  of  regulatory  agencies. 

B.    BROADENING    THE    SEARCH    FOR   QUALIFIED    INDIVIDUALS 

The  Subcommittee  sees  merit  in  suggestions  that  a  special  office 
be  created  or  an  advisory  qualification  panel  be  appointed  by  the 
President  to  suggest  names  to  the  President  before  lie  nominates  a 
candidate.  The  duties  of  this  pane]  or  office  would  apply  only  to  regu- 
latory agencies.  Tt-  stafl  would  compile  and  maintain  a  list  of  indi- 
viduals qualified  for  agency  positions  and  issue  public  statements 
of  the  criteria  for  selection.  The  list  should  be  developed  by  soliciting 
all  interested  parties,  including  regulated  industry,  environmental, 
consumer,  and  others.  A  vital  duty  would  be  to  master  a  knowledge 
of  the  functions  and  objectives  of  the  regulatory  agencies,  and  monitor 
each  so  that  the  office  will  be  aware  of  agency  needs  and  the  talents 
they  require.  The  Subcommittee  recommends  that  the  search  for 
qualified  candidates  be  broadened. 

C    ENCOURAGING    PUBLIC   PARTICIPATION   IN   THE    SELECTION   PROCESS 

The  Subcommittee  believes  that  the  office  that  is  proposed  for  sug- 
gesting potential  nominees  to  the  President  should  do  everything  in 
its  power  to  open  up  the  process  to  public  participation.  Vacancies 

»H.  Report  Xo.  02.",.  9  4th  Con-..  1st  >o<s.  (1976),  p.  16. 
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should  be  announced  as  far  in  advance  as  possible.  When  vacancies 
occur  on  short  notice,  at  least  a  month  should  be  allowed  for  selecting 
a  nominee.  The  office  should  be  accessible  to  interest  groups  of  every 
kind.  The  Subcommittee  also  sees  much  merit  in  the  suggestion  that 
the  White  House  be  required  to  maintain  logs  of  all  communications 
with  outside  parties  concerning  nominees  for  appointments  to  a  reg- 
ulatory agency.  These  logs  should  be  submitted  to  the  appropriate 
Senate  committee  at  the  time  the  President  submits  the  nominee  for 
confirmation.  Such  a  record  would  go  far  to  open  up  the  processes 
of  selecting  and  clearing  nominees.  The  subcommittee  recommends 
that  the  secrecy  surrounding  the  appointment  process  be  abandoned 
so  that  there  may  be  broad  participation  in  the  selection  of  nominees. 

D.    STRENGTHENING    THE    PROFESSIONAL    STAFF 

The  Subcommittee  recommends  that  the  regulatory  agencies,  to- 
gether with  the  Civil  Service  Commission,  examine  the  personnel 
practices  of  the  Federal  regulatory  agencies  with  a  view  towards 
establishing  a  system  which  would  encourage  progressive  growth  of 
Federal  regulators.  Such  a  system  should  include  the  opportunity  to 
broaden  experience  through  assignments  to  other  regulatory  agencies 
and  in-service  training.  We  suggest  that  the  regulatory  agencies  con- 
sider the  experiment  of  holding  joint  meetings  for  social  and  profes- 
sional purposes  or  techniques  used  by  other  agencies  to  develop  experts 
in  management  and  policy. 

With  respect  to  the  non-career  positions  in  the  independent  reg- 
ulatory agencies,  the  Subcommittee  recommends  that  there  be  no 
NEA  positions  assigned  to  these  agencies  and  that  Schedule  C  posi- 
tions be  limited  to  confidential  secretaries  or  personal  assistants  to 
the  Commissioners  or  Administrator.  There  is  no  basis  for  requiring 
political  clearance  of  any  employee  of  an  independent  regulatory 
agency.  It  would  be  proper  to  allow  a  Commissioner  to  select  his  staff 
on  a  non-competitive  basis  and  for  the  Commissioners  to  select  a 
limited  number  of  senior  employees  for  key  positions. 

The  Subcommittee  considers  that  such  measures  to  ensure  the 
quality  of  the  staff  will  also  support  efforts  to  direct  and  operate 
the  agencies  as  the  Congress  intended. 

Other  factors  affecting  the  quality  of  performance  by  regulatory 
agencies  also  have  come  to  our  attention,  such  as  gratuities  or  hold- 
ings that  give  the  appearance  of  a  conflict  of  interest.  As  these  are  of 
lesser  consequence  compared  to  the  importance  of  selecting  qualified 
officials,  they  are  discussed  in  <nn  appendix  to  this  report. 

Of  more  significance  is  the  interchange  of  personnel  between  reg- 
ulatory agencies  and  regulated  industries,  an  almost  invisible  proc- 
ess that  could  be  compromising.  The  Subcommittee  recommends  that 
former  Commissioners  or  Administrators  be  forbidden  for  two  years 
after  resignation  from  accepting  emplovment  in  a  regulated  industry 
as  an  employee,  advisor,  or  attornov.  and  that  other  former  employees 
be  subject  to  the  provisions  of  IS  TT.S.C.  207.  strengthened  along  the 
linos  prooosed  in  Chanter  17  (see  pp.  ~w>?>— i) . 

Wo  also  deplore  the  tendoncv  of  Commissioners  to  leave  ofhYe 
before  they  have  served  their  appointed  term,  for  reasons  indicated 
earlier.  Complex  questions  of  policy  and  regulation  cannot  be  handled 


465 

effectively  if  a  rapid  turnover  deprive-  the  regulatory  agenci 
experienced  Leadership,  consistent  policies,  and  well-established  staff 
relationships  with  commissioners. 

The  Subcommittee,  therefore,  recommends  thai   each   regulatory 
commission  ascertain  the  reasons  why  so  many  commissioners  leave 
before  their  terms  expire  so  thai  a  corrective  program  can  be  devel- 
oped. Each  regulatory  commission  should  submit  to  the  Congn 
copy  of  its  study  wit  h  remedial  suggest  ions. 

We  suggest  the  agencies  review  thoughtfully  those  suggestions  by 
our  witnesses  for  improving  the  status  Or  prestige  of  senior  staff  and 
commissioners  or  administrators  and  that  they  seek  experimental 
validation  of  the  proposals,  especially  those  likely  to  encourage 
formation  of  a  career  corps  dedicated  to  public  service. 

The  Subcommittee  recommends  that  the  Civil  Service  Commission 
develop  an  affirmative  program  that  will  encourage  Commissioners 
to  serve  their  full  term. 
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CHAPTEB  18 
Increasing  Public  Participation 

Federal  regulatory  Agencies  have  been  criticized  repeatedly  for  the 
lack  of  "public  participation"1  in  their  decisionmaking  proa 
On  the  basis  of  ite  extensive  review  of  the  nine  agencies  in  this  Report, 
the  Subcommittee  concludes  that  an  increase  in  public  participation 
will  materially  improve  the  work  of  those  agencies.  The  Subcom- 
mittee believes  thai  adoption  of  some  of  the  recently  proposed  mecha- 
nisms to  increase  public  participation  will  yield  information  that 
enhances  the  agencies'  ability  to  serve  the  public  interest.  The  need 
for  further  public  participation  is  evident  in  studies  of  three  agency 
decisions  and  in  our  general  review  of  the  nine  agencies  discussed  in 
this  Report.  Different  proposals  for  increasing  public  participation 

arc  evaluated  below  as  they  apply  to  each  of  the  nine. 

/.  Examples  of  Need  for  Additional  Public  Participation 

The  Subcommittee  rejects  the  arguments  of  those  -who  believe  that 
all  interests  are  adequately  represented  in  the  regulatory  process.3 
The  Subcommittee's  analysis  of  many  agency  decisions  indicates  that 
a  substantial  proportion  of  those  matters  lacked  effective  participa- 
tion by  so-called  "public"  spokesmen,  those  who  represent  interests 
other  than  the  directly  regulated  firms.  The  effect  of  this  in  many 
instances  was  that  the  decision  rendered  failed  to  consider  important 
facts  or  policies  and  therefore  did  not  relict  the  public  interest.  Our 
review  further  indicated  that  where  genuine  public  participation  did 
occur,  it  helped  to  inform  the  agency  about  interests  that  should  be 
considered.  Whether  or  not  such  advocacy  had  a  demonstrable  effect 
upon  agency  decisions,  and  sometimes  it  did,  its  presence  was  a  re- 
st mint  on  arbitrary  action. 

Those  who  oppose  mechanisms  for  increasing  public  participation 
argue  that  agencies  presently  consider  all  relevant  interests  *  and  that 

1  The  term  "public  participation"  is  generally  defined  as  input  by  wrsnns  or  groups  which 
do  not  themselves  have  a  large  and  direct  economic  interest  in  the  decision.  In  fact,  "public 
interest"  groups  often  represent  small  and  fragmented  private  interests,  as  for  example, 
when  the  Sierra  Club  represents  those  who  wish  to  preserve  a  wilderness  area.  See  Lazarus 
&  Onek,   The  Regulators  and  the  People,  57  Va.   L.  Rev.   1000,   1077    (1971). 

generaly    Bonfield,    Representation    for    the    Poor    In    Federal    Rulemaking,    67 
.Mich.   L.   Rev.   511    (10f>l):   Cramton,   The   why.   Where  and   How   of  Broadened 
Participation    in    the   Administrative    Prooeae.    60    Geo.    L.    J.    .~>:2.">    (1072 »;    Halpern    a 
Cunningham,  Reflections  on   ti>c  Xe>r  Public  interest   La>r:  Theory  and  Practice  at   the 
Center  for  Lair  and  Social  Policy,  HO  Geo.  L.  J.  1005    (1971)  :  Gellhorn.  Public  Participa- 
tion in    Idminietrative  Proceedings,  Is  Tale  L.  J.  359   <  l ;  »T  12  •  ;  Johnson     i    Veic  Fidelitu 
to  the  Regulatory  ideal.  59  Geo.  U  J.  869   (1971)  :  Lazarus  A  Onek,  supra  note  I 
The  Economic*  and  Politics  of  Regulation,  57  Va.  t..  Rev.  1016  (1971)  :  Williams 
Participation    in    Locating   Facilities    Dedicated    to    Public    Use,    Tub.    Ctil.    Fort.    Sept    16, 
1971,  at  101:  Note,  Federal  Agency  Assistance  to  Impecunious  Interveners.  88   ilirv.   L. 
Rev.    1815    (107."  i. 

3  see  e.g.,  testimony  of  John   A.   stuart.   Director,  Marketing  and  Trade   e 
National    Association    of    Manufacturers   in   Hearing*   on   S.    200    Before   the   Senate   < 
on  Government  Operation*.  !»4th  Cong.,  1b1   Beta.  217   (1975)  :  Minority  Views  ot  Senator 
Allen    in    Consumer   Protection    Act   of    197*.    h'epnrt   of   the   Senate   Comrn.    on    > 
Operations   to   Accompanu   S.    ZOO,   S.    Rep.    No.   00,   <»4th    Con-.    1st    seta.   ''.7    (1975). 

*  Stuart  testimony,  supra  note  3.  at  210-23. 

(469) 
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public  participation  will  only  delay  agency  proceedings.5  Our  study 
lias  convinced  us  that  all  too  often  important  interests  have  not  been 
considered  sufficiently  (as  demonstrated  below)  because  there  has  been 
no  effective  way  to  present  those  views  forcefully.  Further,  while  in- 
creased public  participation  could  consume  decisionmaking  time  in 
certain  instances,  the  time  will  not  be  significant ';  and  will  in  any  case 
be  well  worth  the  cost  because  the  result  will  be  decisions  which  truly 
reflect  the  public  interest. 

The  Subcommittee  cites  three  among  many  examples  of  the  sig- 
nificance of  inadequate  public  participation  in  agency  decisions.  A 
decision  of  the  Food  and  Drug  Administration  exposed  citizens  to 
severe  health  risks  without  public  participation  at  critical  stages.  The 
National  Highway  Traffic  Safety  Administration  where,  in  consider- 
ing a  burn  standard  for  interior  car  fabric,  would  probably  have  issued 
a  totally  inadequate  standard  favored  by  the  industry  had  it  not  been 
for  a  public  group  concerned  with  passenger  safety.  Although  the  final 
standard  fell  short  of  ideal,  the  group's  representations  added  to  the 
public's  safety.  Third,  the  Federal  Power  Commission,  in  a  recent  3  to 
1  decision,7  raised  the  wholesale  rate  for  "new"  interstate  gas  from  52^ 
per  thousand  cubic  feet  (MCF)  to  $1.42  per  MCF,  an  action  that  will 
cost  consumers  an  estimated  $1.5  billion  in  the  first  year.8  Without 
direct,  effective  consumer  participation  in  this  decision,  issues  were 
not  fully  developed.  As  a  result,  the  Commission  appeared  to  deviate 
from  its  duty  to  relate  the  price  to  the  cost  of  production.  The  na- 
tional rate  for  "new"  gas,9  if  not  modified  on  rehearing,10  will  be 
costly  to  the  consumer  and  the  economy.  In  the  words  of  the  one  Com- 
missioner who  dissented,  the  new  rate  "is  too  high.  The  costs  do  not 
support  the  rate,  the  impact  is  excessive."  21 

A.  CHYMOPAPAIN  AND  THE  FOOD  AND  DRUG  ADMINISTRATION 

The  Subcommittee's  review  of  the  FDA's  decision  on  chymopapain 
is  discussed  in  detail  in  Chapter  8.  Chymopapain,  an  enzyme  used  to 
relieve  lower  back  pain  as  an  alternative  to  surgery,  was  approved  by 
the  FDA  in  1963  as  an  Investigational  New  Drug  and  was  sub- 
sequently used  by  about  15,000  patients.12  Several  years  after  its  intro- 
duction, physicians  reported  side  effects  to  its  use,  such  as  allergic 
reactions,  possible  paraplegia,  and  even  death  from  anaphylactic 
shock.13  One  study  of  386  patients  who  used  chymopapain  reported 
59  injuries,  35  of  them  severe.14  On  this  basis,  of  the  15,000  patients 

5  See  Minority  Views  of  Senator  Allen,  supra  note  3.  at  76-77. 

6  See,  e.g.,  Public  Participation  in  Government  Proceedings  Act  of  1976.  Report  of 
Senate  Comm.  on  the  Judiciary  to  Accompany  8.  2715,  S.  Rep.  No.  S63  94th  Cons.  2d 
Sess.   10-11   (1976). 

7  Fedora!  Power  Commission,  Opinion  No.  770  (Docket  No.  RM75-14),  IS  CFR  Parts  2, 
154,  157,  July  27  1976. 

*  Id.  ;it  .">.  However  Subcommittee  Investigators  recently  learned  that  an  unreleased  PPC 
staff  tallv  of  data  submitted  by  the  pipelines  shows  the  first  year  cost  to  consumers  will 
be  $2.5  billion. 

8  "New"  pis  is  defined  in  the  Opinion  as:  "(1)  sales  of  natural  pas  made  from  wells 
commenced  on  or  after  January  1,  197").  and  (2)  sales  made  pursuant  to  contracts 
executed  on  or  after  January  1.  197~>.  for  the  sale  of  natural  ?:is  in  interstate  commerce 
where  such   gas   has   not   previously  been   sold  in  interstate  commerce."   Id.  at  2. 

10  Oral  argument  on  rehearing  was  conducted  on  Sept.  16-17.  l!i7f>. 

11  Opinion  No.  77<),  supra  note  7.  dissenting  opinion  of  Commissioner  Smith,  at  1. 

'-  Pood  and  Drug  Administration,  Advisory  Comm.  on  Surgical  Drugs,  "Subcomm.  Report 
on  Disease.  Chymopapain,"  June  27.  1973.  at  3  [Subcommittee  files}. 

13  Briefing  of  the  Subcomm.  on  Oversight  and  Investigations  bv  Dr.  Bernard  Sussman, 
May  20,  1075  [Subcommittee  files]. 

"  Study  conducted  by  I>r^.  William  B.  Seoville  and  David  Silver.  1D73-74,  submitted 
to   the   Food   and   Drug  Administration,   June   1!»74    [Subcommittee  files]. 
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v.ho  were  injected  with  the  drag,  i50  may  have  suffered  injury, 

l,388severe. 

Various  advisory  committees  in  the  Food  and  Drag  Admin;,  t  rat  ion 
(composed  of  industry,  academic  government  and  other  experts)  on 
reviewing  such  evidence  relating  to  chymopapain  in  the  L970's,  found 
themselves  unable  to  produce  a  definitive  reeomn* 
complained  of  a  lack  of  usable  clinical  data,  and  note!  a  wide  diver- 
gence of  opinion  among  the  investigators  of  the  drag." 

Later  clinical  studies  (in  1974  and  1975)  confirmed  the  frequ 
and  severity  of  the  risks.17  En  addition,  experiments  d  I  thai 

the  drag  was  no  more  effective  in  relieving  lower  bi  in  than  a 

placebo.  The  result  of  FDA's  approval  of  chymopapian  as  an  in 
Rational  New  Drag  was  that  15,000  patients  were  exposed  to  needless 
from  a  drag  which  had  no  truly  beneficial  vajue. 

There  was  no  public  participation  in  either  of  the  vital  stag! 
FDA's  consideration  of  chymopapain,  the  1963  approval  for  investi- 
gatory use  or  the  advisory  committee  consideration  of  its  general  use. 
A  group  concerned  with  safety  for  patients  might  have  sensitized 
the  FDA  to  the  need  for  evidence  of  efficacy  prior  to  the  1963  approval. 
Even  more  important,  a  public  group  with  knowledge  of  the  adve:>e 
effects  reported  in  the  late  lOOO's  could  have  aroused  the  advisory  com- 
mittees to  urge  that  the  drug  be  withdrawn.  Instead,  the  FDA.  which 
monitors  thousands  of  New  Drag  Applications  every  year.1'  heard 
mainly  from  advocates  of  tin1  manufacturer,  with  the  predictable 
result  that  a  decision  to  seek  withdrawal  of  chymopapain  was  reached 
only  after  evidence  of  its  uselessness  prevailed.  The  public's  interest 
in  safe,  effective  drags  was  -imply  not  represented  forcefully.  Conse- 
quently, we  estimate  there  were  at  least  a  thousand  injuries  and 
several  deaths. 

B.  BURNABLE  CAR  FABRICS  AND  NHTSA 

From  its  early  days,  the  National  Highway  Traffic  Safety  Adminis- 
tration (NHTSA)  has  been  concerned  about  fires  in  automobiles.  The 
National  Fire  Protection  Association  estimated  in  1975  that  there 
were  640,000  automobile  lire-  in  1!>7-1.VJ  On  October  LI,  L967,  NHTSA 
issued  an  Advance  Notice  of  Proposed  Rulemaking  concerning  the 
burnability  of  fabric  in  cars.20  After  further  study,  NHTSA  issued  a 
Proposed  Regulation  on  December  19,  1969  -1  which  set  a  minimum 
standard  of  4  inches  per  minute  as  the  maximum  burn  rate  for  interior 
fabrics.  The  standard  was  to  become  effective  on  January  1,  11)71. 

The  automobile  companies  opposed  this  requirement.  Some  argued 
for  a  maximum  burn  rate  of  15  inches  per  minute.  During  the  period 
for  comment  on  the  proposed  rule,  a  public  interest  group,  the  Center 
for  Auto  Safety  (a  foundation-funded  group  which  has  been  active 
in  NHTSA  proceedings),  filed  a  petition  which  proposed  a  zero  burn 
rate  for  fabrics  in  car.-,  similar  to  that  required  in  aircraft.--  The 

5<  e  Chapter  S  (FDA)  of  this  Rpport,  supra. 

M  1,1. 

•  •  id,  at  pr>.  150  52  and  nntps. 

r  example,  in  fiscal  iht»;.  the  PDA  received  .°..049  NDA'a.  Staff  tplpphone  eonrersa- 
with  Kuth  Sherman,  Office  of  Legislative  Services,  FDA    Sppt   17    191 

rr''"'!iHr"'*   Loa9et   ('/">"'.^'/.   Mi*   Vol.   69   Fire   Journal,  "Sept.   1970,  at  45. 
»  34  FR  20434?' 

ater  for  Ante-  Safety,  Petition  for  Rule  .Making  rp  :  Motor  Tphi.-le  Safety  Standard 
No.  302,  Oct  5,  1970  [Subcommittee  files]. 
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Center  was  concerned  lest  NHTSA  yield  to  the  industry  pressure 
for  the  15  inches  per  minute  standard,  equivalent,  according  to  the 
Center,  to  the  burn  rate  for  paper  towels.23  The  Center  also  pointed 
out  that  the  specified  method  for  testing  fabric  (by  burning  it  on  a 
horizontal  plane)  would  understate  the  burn  rate  as  much  fabric  in  a 
car  is  vertical.24 

The  final  Rule  as  adopted  by  NHTSA  on  December  29,  1970  25 
adopted  the  basic  outlines  of  the  proposed  regulation.  It  did  not  yield 
to  industry  pressure  for  the  lesser  standard.  Although  the  Center  for 
Auto  Safety's  proposed  zero  burn  rate  and  vertical  testing  proposals 
were  not  adopted,  the  Center's  advocacy  was  instrumental  in  con- 
vincing NHTSA  to  retain  its  proposed  rule.  Had  there  been  other 
public  participation,  the  agency  might  have  adopted  a  still  safer 
standard.  Because  of  the  consumer  contribution,  the  standard  (though 
not  idea!)  was  adopted  and  the  safety  of  passengers  was  enhanced. 

C.  NATURAL  GAS  PRICES  AND  THE  FEDERAL  POWER  COMMISSION 

Federal  regulation  of  interstate  natural  gas  prices  is  discussed  ex- 
tensively in  Chapter  10  of  this  Eeport  (FPC).  The  most  recent  and 
perhaps  most  significant  action  was  the  Federal  Power  Commission's 
decision  on  July  27,  1976  to  raise  the  wholesale  price  of  'mew*'  natural 
gas  from  52c1  per  thousand  cubic  feet  (MCF)  to  $1.01/MCF  for  wells 
drilled  during  1973  and  1974  and  to  $1.42  for  wells  drilled  after  Jan- 
uary 1,  1975.26  This  action  will  cost  gas  customers  about  $1.5  billion 
during  the  first  year  alone.27 

The  decision  on  this  new  gas  rate  was  reached  without  the  benefit 
of  any  public  participation  and  in  fact  without  any  substantial  direct 
contribution  from  outside  the  Commission.  There  was  no  hearing 
before  the  Commision  nor  was  there  any  other  oral  presentation  of 
views  or  opportunity  for  cross-examination.  The  entire  decision-mak- 
ing process  consisted  of  an  analysis  by  the  FPC  staff  of  the  various 
components  of  the  rate  for  gas  and  recommendations  concerning  the 
final  rate.  There  was  no  opportunity  for  any  interested  person  to  test 
the  assumptions  or  the  conclusions  of  the  staff  in  any  way.  Even  more 
important,  there  was  no  opportunity  to  influence  directly  the  decision 
of  the  Commissioners  by  oral  presentation  or  cross-examination. 

The  basis  of  this  decision  had  not  been  tested  for  factual  weaknesses 
or  challenged  for  failure  to  ensure  that  all  interests  had  been  repre- 
sented. Predictably,  the  decision  had  several  weaknesses,  revealed  by 
the  Subcommittee's  hearing  on  the  matter  on  August  27,  197(3.  The 
Subcommittee  staff  found  that  the  Commision  may  have  deviated 
from  its  duty  to  tie  the  rates  for  natural  gas  to  its  cost  of  production 
in  at  least  four  ways : 

1.  Its  failure  to  consider  the  foreign  tax  credits  in  setting  the  pro- 
ducer tax  allowance ; 


23  Td.  at  1. 
**Jtt  at  2. 
»  36  PR  280. 

2«  Federal  Power  Commission,  Opinion  No.  770   (Docket  No.  RM  75-14),  18  CFR  Parts 
2.  154,  157,  July  22,  1976. 

87  Id.  .it  .".  Rut  see  note  S,  supra. 
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2.  Its  use  of  the  maximum  corporate  tax  rate  I  18  percent)  id 
ting  the  producer  tax  allowance  instead  of  the  actual  tax  burdei 
gasproducersj  which  has  been  estimated  at  approximately  5  p<  rcent.  ■ 

3.  [ts  failure  to  consider  the  $fi  billion  in  interest  free  capital  lent 
to  the  producers  under  the  "advance  payments"  p     .  .  ai 

4.  Its  failure  to  audit  or  verify  the  drilling  cosl  data  submitted  by 
the  industry. 

These  departures  from  cos*  basis  could  have  been  raised  m  a  bearing 
before  the  Commission,  especially  if  consumer  participation  had  been 
sufficient.  For  example,  the  issue  of  actual  tax  liability  did  not  re- 
ceive  sufficient  consideration,  as  the  following  testimony  indicat 
Mr.  Ajtkisson  (Subcommittee  Counsel).  Did  you  hold  evi- 
dentiary hearings  in  which  you  required  the  producers  to 
come  forward  and  face  cross-examination  with  copies  of  th 
tax  returns  and  analysis  of  what  the  actual  tax  liability  might 
be? 

Mr.  Dunham  (FPC  Chairman).  Well,  the  answer  to  your 
question  is  no,  but  we  consider  the  tax  laws  to  be  stated  clearly 
in  that  regard.28 
Dr.  David  Schwartz,  formerly  Director  of  the  FPC'S  Office  of  Eco- 
nomics testified  that : 

There  is  no  evidence  of  the  actual  tax  liability  of  the  pro- 
ducer in  this  proceeding.  Since  the  original  Permian  Basin 
area  rate  case  in  1005.  the  producers  have  refused  to  provide 
evidence  of  their  effective  tax  liability. 

The  elimination — and  this  is  what  the  Commission  relies 
upon — the  elimination  of  statutory  depletion  does  not,  in  and 
01  itself,  justify  a  tax  allowance.  The  Commission's  own  staff 
has  advised  that  the  record  is  inadequate  to  reach  any  conclu- 
sion relating  to  income  taxes.30 

The  Commissioners  themselves  recognized  that  the  issues  were  not 
fully  developed  at  the  time  of  the  decision,  as  Commissioner  Holloman 
noted  : 

Mr.  Holloman.  It  is  my  understanding  that  the  advance 

payment  issue  was  not  raised  in  any  of  the  comments  in  the 
record  on  this  rulemaking  but  was  raised  the  first  time  by 
Commissioner  Smith  in  his  dissent.  It  may  be  before  us  on  re- 
hearing, I  have  not  looked  at  the  comments  that  have  been 

filed  with  respect  to  the  rehearing,  but 

Mr.  Atkissox.  It  was  raised  by  the  FPC  staff  as  I  stated  in 
my  question.31 

The  penalty  for  the  lack  of  consumer  participation  was  assessed  bv 
Morton  Simons,  a  Washington,  D.C.  attorney  who  found: 

JT]he  Commission's  adoption  of  rulemaking  to  fix  nation- 
wide rates  first  to  doi  I  then  to  triple  that  doubled  re- 

bJS^I  AnalV*j8  of   Tax  Data   of  Seven    Major   OH   Companies   Report  of  the   Permanent 
SUbComm.   on   Invcstinations   of  the  Senate   Comm.   on   Government   Relai 
-n  Bess.  4   (1874).  That  Subcommittee  estimated  tho  effective  tax  fur  the  - 
f°L  J?e^earP  ln  -  ~'2  w,th  *  ™n-p  bptwoon  2.55  percent  (1009)  and  5.86  porconr  (197J  I. 
lesnmony  of  Richard  L.   Dunham.  Chairman.   Fcdrrnl   Power  Commission  before  the 
Suhcomm   on  Oversight  and  Investigations,  Aug.  27.  1976,  at  Tr.  56. 
I  a.  at    I  r.   1 54. 
81  Id.  at  Tr.  103. 
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suit  without  any  evidentiary  hearing  to  be  entirely  contrary 
to  all  of  the  traditions  not  only  before  the  Federal  Power 
Commission  but  I  think  to  our  entire  system  of  justice. 

I  think  the  reason  that  you  have  gotten  bad  results,  and  I 
commend  this  committee  for  examining  into  them  today,  is  in 
large  part  because  of  the  method  used  by  the  Commission. 
I  think  the  questioning  this  morning  brought  out — time  and 
again  you  got  the  response  from  the  Chairman  and  from  the 
Commissioners  that  they  were  not  aware  of  those  or  they 
didn't  check  something  or  they  didn't  know  something. 

If  you  go  through  an  evidentiary  hearing,  if  you  have  cross- 
examination,  if  you  have  a  decision  by  the  Administrative 
Law  Judge,  if  you  have  briefs  on  exceptions,  by  the  time  it 
gets  to  the  Commission  there  is  some  hope  they  will  under- 
stand the  complexity  of  the  problem  they  have  before  them.32 

Thus,  the  absence  of  an  informed,  active  consumer  or  "public" 
group  with  the  ability  to  develop  fully  the  issues  presented  in  a  direct 
manner  before  the  Commission  may  have  resulted  in  a  new  national 
gas  rate  far  in  excess  of  what  it  would  have  been  had  such  input  been 
presented.  While  the  decision  may  be  challenged  on  judicial  review 
(indeed,  some  consumer  participants  attempted  to  obtain  a  stay  of  the 
decision  in  court).33  consumer  comment  at  the  time  of  the  original 
Commission  consideration  could  have  been  critical  both  for  persuad- 
ing the  Commissioners  and  for  creating  a  complete  record  for  judicial 
review.  For  lack  of  effective  representation,  the  consumer  may  pay 
an  extra  $1.5  billion  for  gas  in  one  year  alone. 

//.  The  Need  for  More  Public  Participation 

It  is  widely  perceived  that  many  Federal  regulatory  agencies  are 
closely  identified  with  the  industries  they  regulate.34  Their  daily  activ- 
ities often  consist  of  extensive  exchanges  with  members  of  that  indus- 
try.35 Consequent^,  most  of  the  regulators  become  familiar  with 
conditions  in  the  industry  they  regulate.  Second,  the  agency  may  de- 
pend on  friends  in  the  industry  for  political  support  in  the  presence 
of  criticism  by  either  the  Executive  or  the  Congress.  Third,  the  Con- 
gressional mandate  which  established  the  agency  may  suggest  (or 
the  agency  may  perceive)  that  one  of  the  agency's  purposes  is  the 
promotion  of  the  regulated  firms. 

Many  administrative  decisions  blend  or  compromise  various  inter- 
ests in  order  to  arrive  at  a  standard  which  will  in  theory  represent  the 
public  interest.  For  example,  the  Federal  Communications  Commis- 
sion, in  setting  interstate  telephone  rates,  must  consider  the  interest 
of  telephone  consumers  in  securing  the  lowest  possible  rates  as  well 
as  the  interest  of  the  industry  in  obtaining  favorable  enough  rates  to 


*2M.   at  Tr.   126. 

83  imerican  Public  das  Assoc,  rt  al.  v.  Federal  Poorer  Commission,  Civil  No.  76-1694 
(D.C.  Cir.  1076).  The  court  ordered  a  stay  because  the  Commission  had  not  ordered  refunds 
if  the  rate  was  found  unlawful.  On  August  13,  1076.  the  FPC  ordered  that  refunds  would 
he  riven  if  the  rate  was  found  unlawful. 

34  See,  e.q.,  Cramton,  supra  note  2,  at  45  ;  Lazarus  &  Onek.  supra,  note  2,  at  1070,  1090; 
Noll,  supra  note  2.  at  1028-31:  Note  supra  note  2,  at  1815-16. 

35  Re e  Lazarus  &  Onek,  supra  note  2.  at  1094.  See  generally  J.  Landis,  Report  on  Regula- 
tory Agencies  to  the  President-Elect  (1960). 


475 

attract  sufficient  capital  investment.8*  In  considering  whether  to  ban 
a  product,  the  Consumer  Product  Safety  Commission  musl  consider 
the  likelihood  of  preventable  injuries  -:  as  well  as  the  economic  effed  - 
upon  the  manufacturers.8*  Of  course,  the  Consumer  Product  Safety 
Act  requires  thai  any  product  which  constitutes  an  "unreasonable  risk 
of  injury"  must  be  banned  if  no  feasible  safety  standard  would  pro- 
tect the.  public  but  in  practice  the  proce  ting  such  a  standard 
generally  constitutes  a  weighing  of  interests.  Similarly,  the  Food  and 
Drug  Administration,  in  considering  a  New  Drug  Application,  must 
weigh  the  health  benefits  of  the  drug  against  its  potentially  harmful 
effects,  taking  into  account  possible  substitutes.39  Such  decisions  are 
especially  difficult  when  the  facts  are  imperfect  or  in  dispute,  com- 
pelling careful  selection  of  relevant  interests  and  their  relative 
weights. 

Industry  domination  of  regulatory  decisions  is  one  consequence  of 
its  direct  and  large  economic  interest  in  contrast  to  consumers'  frag- 
mented interests.  For  this  reason,  consumers  have  sought  support  for 
organized  representation  in  these  decisions.  On  August  25.  197G,  the 
Food  and  Drug  Administration,  in  response  to  a  petition  from  Con- 
sumers Union,  proposed  new  Rules  for  the  compensation  of  public 
participants  in  its  proceedings.40  The  Consumers  Union  petition  noted 
that : 

Although  the  interests  of  the  food,  drug,  cosmetic,  and  medical  device 
industries  are  frequently  at  odd*  with  the  interests  of  consumers  of  these 
regulated  products,  consumer  advocacy  before  FDA  is  rare,  sporadic, 
and  virtually  always  underfinanced,  while  the  regulated  industries 
maintain  continuous  and  well-financed  advocacy  directly  and  through 
their  trade  associations.  (One  measure  of  this  imbalance  is  FDA's  Public 
Calendar  which  indicates  constant  and  routine  contacts  between  members 
of  the  regulated  industries,  and  only  occasional  contacts  with  nonindustry 
spokesperson.-.  » 

In  summary,  while  the  act  sets  forth  the  rights  of  any  aggrieved  per- 
son to  request  and  receive  a  public  hearing,  and  for  any  interested  person 
to  be  heard  at  such  hearing,  virtually  no  nonindustry  persons  have  been 
able  to  invoke  these  rights.  In  practical  effect  these  rights  of  participa- 
tion are  hollow  and  the  record  upon  which  FDA  ultimately  bases  de- 
cisions directly  affecting  the  public  is  thereby  impoverished  and  untested. 
As  a  practical  matter,  systematic  advocacy  of  diverse  points  of  view  is 
likely  to  occur  only  if  FDA  actively  encourages  participation  by  those 
who  are  likely  to  contribute  to  a  fuller,  fairer,  and  more  balanced  record 
by  reducing  the  financial  barriers  to  such  participation/1 

///.  Proposed  Mechanisms  To  Increase  Public  Participation 

_  Support  has  been  growing  for  proposals  to  assure  that  the  pre- 
viously unrepresented  public  interests  have  access  to  administrative 
agencies.42  It  has  been  recognized  that  though  the  legal  barriers  to 
public  intervention  have  been  reduced  substantially  in  the  last  10 

-.   American   Telephone  &  Telegraph.   57  FCC  2d  9H0,   960-61    (1976):   American 

T.'lppbonn  ft  Telegraph,  38  FCC  2d  213,  226  (1972)  :  American  Telephone  &  Telegraph,  9 
FCC  2d  30,  52  (1967). 

37  Consumer  Product  Safety  Art  Section  S.  15  U.S.C.  20.17. 

38  Consumer  Product  Safety  Act  Section  0(c)  (1)  (C),  15  D.S.C  2058. 

»  Sre.  Federal  Food,  Drug,  and  Cosmetic  Act  Section  505(d),  21  O.8.C.  355. 

«>41   FR  85855. 

"41   FR   35857. 

^See,  e.g.,  "Report  to  Accompany  S.  2715,"  supra  note  6. 
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years,43  the  current  mechanisms  are  clearly  insufficient  to  provide  ef- 
fective participation  by  customarily  unrepresented  interests.  Usually 
the  interest  of  the  individual  citizen  is  too  small  to  justify  the  cost  of 
participation  in  the  decision.44  Although  some  groups  which  purport 
to  represent  public  interests  have  had  some  effect,45  the  general  rule  is 
that  the  many  individually  small,  but  in  the  aggregate,  important  in- 
terests have  not  been  considered  in  agency  decisions.  Therefore,  posi- 
tive measures  are  suggested  to  support  public  participation.  Although 
there  are  variations,  the  proposals  divide  into  four  categories :  (1)  An 
independent  Agency  for  Consumer  Advocacy  (or  Agency  for  Con- 
sumer Protection)  which  could  intervene  before  any  agency;  (2) 
public  advocate  offices  within  the  agencies;  (3)  fee  shifting  to  public 
participants;  and  (4)  direct  government  compensation  to  public 
participants. 

One  approach  to  increase  public  participation  is  the  creation  of  a 
new  Public  Advocate  Office  which  could  intervene  before  any  agency 
to  represent  certain  interests.  The  most  significant  legislative  initiative 
in  this  area  is  the  proposed  Agency  for  Consumer  Protection  (ACP) 
to  represent  consumers.46  This  proposal  was  passed  by  both  Houses  of 
Congress  in  1975  47  but  has  not  yet  been  enacted.48  The  proposed 
Agency  for  Consumer  Protection  would  have  the  authority  to  inter- 
vene in  agency  proceedings  to  represent  consumer  interests  as  well  as 
to  obtain  judicial  review  of  agency  decisions.  The  ACP  would  also 
have  various  information-gathering  and  dissemination  functions  with 
respect  to  issues  of  interest  to  consumers.  In  addition  the  ACP  would 
be  a  coordinator  of  consumer  programs  in  the  other  agencies. 

A  second  approach  to  increase  public  participation  is  to  establish  an 
Office  of  Public  Counsel  within  each  agency  to  intervene  before  the 
agency  to  represent  ordinarily  unrepresented  interests.  It  has  been 
suggested  that  the  Public  Counsel  be  appointed  by  the  President  for  a 
fixed  term  to  attempt  to  assure  independence  from  the  agency,  as  is 
currently  the  status  of  the  Office  of  Rail  Public  Counsel  in  the  Inter- 
state Commerce  Commission.49  The  Public  Counsel  could  have  the  au- 
thority to  appeal  an  agency  decision  to  the  Federal  courts. 

In  addition  to  appearing  before  the  agency,  a  public  advocate  office 
could  serve  as  a  resource  for  public  groups  which  wish  to  intervene  in 
administrative  proceedings.  The  office  could  provide  information  and 
legal  assistance  to  these  intervenors  and  could  also  have  the  function  of 
seeking  outside  assistance  to  represent  certain  interests. 

A  third  approach  for  increasing  public  participation  in  agency  pro- 
ceedings is  the  "fee  shifting"  method.50  Under  this  proposal,  the  cost 

43  See  National  Welfare  Rights  Org.  v.  Finch,  429  F.2d  725  (D.C.  Cir.  1070)  ;  Office  of 
Communication  of  the  United  Church  of  Christ  v.  FCC,  359  F.2d  994  (D.C.  Cir.  1966)  See 
generally  Comment.  "Judicial  Review  of  Agency  Action:  The  Unsettled  Law  of  Standing,"' 
69  Mich.  L.  Rev.  540  (1971)  ;  Note  "Selection  of  Administrative  Intervenors  :  A  Reappraisal 
of  the  Standing  Dilemma,"  42  Geo.  Wash.  L.  Rev.  991  (1974). 

44  Noll,  supra  note  2,  at  1030. 

45  For  example,  the  Office  of  Communication  of  the  United  Church  of  Christ  has  affected 
FCC  policies,   as  has  the  Citizens  Communications  Center,  a  "public  interest''  law  firm. 

48  "Consumer"  is  defined  as  :  "any  individual  who  uses,  purchases,  acquires,  attempts 
to  purchase  or  acquire,  or  is  offered  or  furnished  any  real  or  personal  property,  tangible 
or  intangible  goods,  services,  or  credit  for  personal,  family,  agricultural,  or  household 
purposes"  ;  S.  200  Section  14(7),  94th  Cong..  1st  Sess. 

47  S.  200  was  passed  by  the  Senate  on  May  15,  1975  and  was  passed  by  the  House  of 
Representatives  (as  a  substitute  for  H.R.  7575)  on  Nov.  6,  1975. 

48  As  of  September  23,  1976,  the  bill  had  not  been  scheduled  for  House-Senate  Conference. 
48  Section  304.  Public  Law  94-210,  enacted  Feb.  5,  1976. 

60  See  generally  Note,  supra  note  2,  at  1822-26. 
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of  intervention  by  a  public  group  would  be  borne  by  the  economic  in- 
terests appearing  before  the  agency.  This  method  rests  upon  the  pri- 
vate attorney  genera]  theory,  which  was  recently  limited  by  the 
Supreme  Court  in  Alyeska  Pipeline  Service  Co.  v.  WiWrrness 
Society.™ 

A  fourth  method  for  ensuring  public  participation  is  for  the  gov- 
ernment to  compensate  directly  persons  or  groups  which  represent 
an  important  interest.  This  could  be  accomplished  l»ya  finding  thai  the 
otoup's  participation  is  likely  to  be  useful"  or  it  could  be  accom- 
plished after  the  proceeding  l>y  a  finding  that  the  contribution  was 
compensable.58  Specific  amounts  could  be  appropriated  to  each  agency 
for  such  purpose-  or  one  sum  could  be  used  for  all  ftgencie  ,51  Such 
funding  need  not  be  limited  to  costs  of  appearing  before  the  agency; 
•ild  also  be  extended  to  the  costs  of  securing  judicial  re\  iew  of  an 
ajgency  decision. 

IV.  Typt  s  of  Agency  Mandati  s  and  the  Proa  ss<  8  of  Decision 

Tn  order  to  evaluate  the  most  effective  method  to  increase  public 
participation  in  an  agency,  it  is  necessary  to  analyze1  the  types  oi  deci- 
sions which  agencies  make  as  well  as  how  they  make  those  decisions. 

The  missions  of  the  nine  agencies  considered  in  this  Report  may  he 
grouped  into  three  categories:  (1)  Setting  rates,  routes,  and  entry; 
(2)  setting  health  and  safety  standards:  and  (3)  law  enforcement  to 
protect  consumers  or  investors. 

The  Interstate  Commerce  Commission  (ICC),  the  Federal  Power 
Commission  (FPC)  and  the  Federal  Communications  Commission 
(FCC),  set  rates,  allocate  routes,  and  control  entry.  The  prime  con- 
siderations in  these  decisions  are  the  amount  of  revenue  necessary  to 
attract  sufficient  capital,  the  need  for  additional  service,  and  the  effect 
of  additional  service  upon  firms  currently  providing  service.55  The 
mandates  of  these  agencies  indicate  that  they  are  to  be  concerned  with 
keeping  rates  as  low  as  possible  consistent  with  sufficient  service. 
The  Natural  Gas  Act,  for  example,  requires  the  FPC  to  set  "just  and 
reasonable"  rates.56  The  Federal  Communications  Act  of  1934  speaks 
of  "adequate  facilities  at  reasonable  charges."  57  In  the  short  term,  at 
least,  the  interest  of  consumers  of  such  services  would  be  in  the 
lowest  possible  rates  and  maximum  entry  while  the  current  firms  pro- 
viding service  would  generally  prefer  the  opposite  goals.  Typically, 
the  decisions  on  rates  and  entry  determine  whether  the  costs  sub- 
mitted are  reasonable  and  proper  and  whether  a  new  entrant  is  desir- 
able and  necessary. 

In  ratemaking  cases,  the  consumer  interest  in  the  aggregate  is 
evident,  but  proposals  to  increase  public  participation  in  such  prOCeed- 
si  421  U.S.  240  (1975);  accord.  Turner  v.  FCC,  514  F.2d  1354  (D.C.  Cir.  1075V  The 
Ali/eskQ  court  held  that  a  court  larks  authority  to  assess  costs  acainst  the  lnsincr  party 
for   the   henefit   of  a    "public"   participant   unless   a    statute   confers   such   authority. 

m  8ee  Ma<?nu«nn-Moss  Warrantv-Fedoral  Trade  Commission  Improvement  Act  Section 
202(h).  15  U.S.C.  58,  which  gives  explicit  authority  to  the  Federal  Trade  Commission  to 
make  such  a  finding. 

°  S.  271."  utilizes  this  mechanism  In  addition  to  a  finding  In  advance. 

M  S.    2715   authorizes   S10.000.000   for  each    of  fiseal   vears    1077.    107Q.    and    1070. 

■flee,  e.n.,  B.  Schwartz  fed.),  The  Feonomir  Regulations  of  Business  and  Industry  17-20 
(1973)  for  a  discussion  of  the  orizins  and  reasons  for  enactment  of  the  Interstate  Com- 
merce Art. 

"15  F.S.C.  717c(a). 

^Communications  Act  of  1034  Section  1,  47  U.S.C.  151. 
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ings  should  be  evaluated  in  light  of  several  factors.  Although  con- 
sumers seek  the  lowest  possible  rates  consistent  with  sufficient  serv- 
ice, rate  cases  often  are  so  long  and  complex  58  that  it  may  be  difficult 
for  any  outside  group  to  represent  consumers  effectively.  Second, 
because  the  basic  issue  in  rate-making  is  allowability  of  costs,  the 
proponents  require  knowledge  of  past  principles  so  that  their  par- 
ticipation may  be  more  effective.  Ratemaking  and  entry  decisions 
often  are  built  upon  a  history  of  rulings  so  that  real  influence  on 
decisions  can  be  achieved  only  by  a  continued  presence  in  successive 
hearings. 

Health  and  safety  standards  are  set  by  the  Environmental  Pro- 
tection Agency  (EPA),  the  National  Highway  Traffic  Safety  Admin- 
istration (NHTSA),  the  Consumer  Product  Safety  Commission 
(CPSC)  and  the  Food  and  Drug  Administration  (FDA).  Such  de- 
cisions necessarily  require  a  balancing  of  various  interests  which  in- 
clude the  small  but  widely  dispersed  interests  of  affected  citizens.  In 
setting  standards  for  air  quality,59  EPA's  determinations  depend  on 
such  factors  as  the  technology  available  and  the  economic  effects6* 
as  well  as  the  benefits  to  public  health  and  well-being.  The  public 
well  being  is  the  most  difficult  to  quantify  and  therefore  most  likely  to 
be  undervalued.  It  is  here  that  public  participation  is  helpful  as  it 
may  tend  to  define  and  focus  the  agency's  attention  on  the  interests 
of  ordinary  citizens. 

Similarly,  the  CPSC  must  set  standards  for  the  safety  of  products 
by  balancing  the  economic  interests  of  manufacturers  with  the  aggre- 
gate and  various  interests  of  individual  consumers.  It  is  difficult  for 
the  CPSC  to  determine  the  intensity  of  diverse  consumer  interests — ■ 
some  consumers  will  be  more  interested  in  safety  than  others.  Since 
increased  safety  may  often  mean  increased  cost,  the  CPSC  may  have 
to  attempt  to  measure  the  trade-off  between  price  and  safety  as  viewed 
by  most  consumers. 

These  standards  are  generally  set  by  the  use  of  a  rulemaking 
procedure.61  In  rulemaking,  the  agency  generally  does  a  preliminary 
study  to  determine  whether  a  rule  is  needed  for  the  subject.  The 
agency  then  issues  a  proposed  rule  which  includes  the  legal  authority 
for  the  rule.62  The  comments  of  interested  parties  are  then  received 
either  in  writing  under  the  "notice  and  comment"  procedure  of  rule- 
making63 or  at  a  hearing,  a  phase  of  "rulemaking  on  a  record."  G4  If 

68  For  example,  on  Nov.  20,  1970,  the  American  Telephone  and  Telegraph  Co.  filed  for 
interstate  rate  increases  amounting  to  $545  million  annually  before  taxes.  At  the  FCC's 
request,  AT&T  refiled  its  tariffs  to  produce  an  increase  limited  to  $250  million  before 
taxes  and  those  rates  took  effect  on  Jan.  20,  1971.  The  Commission's  investigation  of  these 
rates  had  two  phases.  Phase  I  was  the  determination  of  a  fair  rate  of  return  and  the 
Commission's  final  decision  was  issued  on  Nov.  22.  1972  (38  FCC  2d  213).  Phase  IT 
covered  all  other  aspects  of  AT  &  T's  overall  interstate  revenue  requirement.  The  Adminis- 
trative Law  Judge's  initial  decision  on  Phase  II  was  issued  on  July  14.  1976  (Docket 
No.  19120).  The  estimated  cost  to  Bell  of  its  participation  in  Phase  II  was  $5,939,000  and 
the  cost  for  the  Commission's  trial  staff  $4,000,000.  ALJ's  Initial  Decision  at  S-9 
para.  15. 

59  Clean  Air  Act  Section  109,  42  U.S.C.  1857  c-4  ;  National  Emission  Standards  Act 
Section  202.  42  U.S.C.  857f-l  et  seq. 

80  See,  e.a..  Clean  Air  Act  Section  110(f)  (1).  42  U.S.C.  1857  0-5. 

01  E.g.,  Consumer  Product  Safety  Act  Section  9.  15  U.S.C.  205«.  An  extensive  discus- 
sion of  publir  partieipation  at  the  CPSC  through  the  "offer  or  process"  may  be  found  in 
Chapter  fi  (CPSC)  of  this  Report. 

m  Administrative  Procedures  Act,  5  U.S.C.  Section  553(b). 

<»  5  U.S.C.  553. 

°*  5  U.S.C.  556. 
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the  agency  is  setting  a  health  or  safety  standard,  the  parties  may 
question  the  Deed  for  a  rule,  or  the  proper  balance  between  public 
protection  and  the  economic  burden.  The  issues  are  factual  but  also 
are  determined  by  public  policy,  with  the  result  that  rulemaking  often 
is  "quasi-legislative," 

The  direct  economic  interest  of  the  regulated  funis  is  large  and 
forcefully  put.  The  aggregate  interest  of  individual  citizens,  is  larger 
still,  but  ordinarily,  for  lack  of  an  advocate,  rarely  presented.  A  basic 
function  of  many  regulatory  agencies  is  to  safeguard  the  aggregate  in- 
terest.05 in  its  decisions,  the  agency  is  not  making  a  clearly  delineated 
choice  as  in  adjudication:  rather  it  is  balancing  interests  in  order  to 
choose  an  appropriate  point  along  a  gradient  of  possible  decisions.  A- 
it  may  be  difficult  for  the  agency  to  define  the  interesl  -  of  ,-it  izens,  even 
in  the  aggregate,  a  system  of  expressing  the  public  interest  will  help 
the  agency  to  perform  its  function. 

The  most  effective  public  participation  in  rulemaking  activity  is 
provided  by  an  outside  group  which  demonstrates  expert  knowledge. 
In  contrast  to  ratemaking  and  entry  decisions,  each  standard-setting 
proceeding  is  in  effect  a  balancing  of  separate  interests.  ( Constant  pres- 
ence in  all  decisions  then  is  not  necessary  for  consumers.  An  outside 
group  can  serve  effectively  as  an  independent  advocate.66 

The  third  type  of  agency  mandate  is  law  enforcement.  The  Federal 
Trade  Commission  (FTC)  and  the  Securities  and  Exchange  Com- 
mission (SEC),  (although  both  have  other  duties  as  well)  take  action 
against  those  suspected  of  violating  their  respective  statutes.67  In 
doing  so.  the  Commission  must  weigh  the  likelihood  that  the  Act  has 
been  violated  and  that  the  particular  proceeding  is  worth  while.68  In 
certain  areas,  the  two  agencies  al-o  use  regulation-  to  define  what 
constitutes  a  violation.69  Such  definitions  also  ensue  from  a  balancing 
of  interests. 

Once  the  agency  decides  to  bring  an  action,  the  interest  of  the  prose- 
cution should  be  well  represented.70  Although  a  public  group  could  in 
some  instances  encourage  the  agency  to  expedite  it-  proceedings,  ;' 
appears  that  other  factors  (such  as  Congressional  oversight)  could 
stimulate  performance.  Once  an  adjudication  reaches  the  state  of  a 
proposed  consent  agreement  or  a  proposed  withdrawal  of  the  com- 
plaint, direct  public  representation  could  be  important.  The  agency 
might  be  willing  to  enter  into  a  consent  agreement  or  a  withdrawal 
use  of  interests  such  as  a  desire  to  save  its  resources.  At  that  stage, 
a  public  presence  could  constrain  the  agency  from  excusing  the 
offender.71 


*F!ee,  c.rj.,  Consumer  Product  Safety  Act  Section  2(b).  15  D.S.C.  2051. 

64  Note,  supra  note  2.  at  102H. 

dera]    Trade    Commission    Act    Section    5(b),    15   U.S.C    4."> ;    Securities   Exchange 
Act  of  1934  Section  21,  15  U.S.C.  77t 

68  The  Federal  Trade  Commission  Act  Section  5(b)  requires  a  determination  "that  a 
proceeding  by  it  in  resneet  thereof  would  he  to  the  interest  of  the  public  .  .  ."  The 
Securities  Act  giyes  the  Commission  authority  to  act  "in  its  discretion." 

®  The  Trade  Commission   a  sea  Trade   Regulation   Rules   to  define  "unf.  eptive 

acts  or  practices"  for  future  administrative  activities.  For  further  discussion,  see  Chapter 
3  of  this  Report,  the  Federal  Trade  Commission. 

70  See  Gellhorn.  supra  note  2.  at  380-82. 

71  The  Federal  Trade  Commission  places  a  proposed  consent  order  on  the  public  record 
for  fiO  days  and  receives  comments  before  deciding  whether  or  n<>t  t<>  accent  the  order. 
FTC  Rule*  of  Procedure,  Section  2.34,  Section  3.25(d),  16  CFR  Parts  2  and  3. 
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In  the  rulemaking'  activities  of  both  these  agencies,  the  need  for 
public  participation  is  similar  to  that  of  the  other  agencies  which 
use  rulemaking.  The  Federal  Trade  Commission,  in  fact,  has  been 
given  explicit  authority  to  fund  outside  groups  for  their  participation 
in  rulemaking.72  Its  experience  has  shown  such  funding  to  be  effective 
and  desirable.73 

V.  Evaluating  the  Current  Proposals  for  Increased  Public 

Participation 

A.   THE    AGENCY   FOR   CONSUMER   PROTECTION 

Proposals  to  create  an  independent  agenc}'  to  represent  consumer 
interests  before  the  agencies  have  been  considered  for  several  years  by 
the  Congress,  as  noted  above.74  The  Agency  for  Consumer  Protection 
(ACP)  would  be  particularly  effective  in  agencies  where  the  con- 
sumers' interest  in  health  or  safetv  is  balanced  with  economic  interests, 
such  as  the  CPSC,  FDA,  EPA,  or  NHTSA.  In  these  agencies,  the  im- 
portance of  shaping  and  presenting  forcefully  the  consumers'  interest 
is  evident.  It  should  be  recognized  that  even  for  those  agencies  the 
ACP  is  not  a  complete  solution  to  the  lack  of  public  participation.  It 
represents  a  beginning,  not  an  end,  for  several  reasons. 

First,  the  ACP  will  always  have  to  choose  between  competing  uses 
for  its  resources.  It  is  unlikely  that  it  will  be  able  fully  to  represent 
all  important  consumer  interests.75  Second,  the  consumer  interest  in 
a  particular  proceeding  may  not  be  unanimous.  The  ACP  will  have 
to  choose  among  several  different  interests  or  represent  none.  Third, 
there  may  be  an  important  public  interest  which  cannot  be  repre- 
sented by  the  ACP  because  it  is  not  a  consumer  interest.  The  Agency 
for  Consumer  Protection  should  therefore  be  seen  as  a  supplement 
to  direct  funding  of  public  groups  rather  than  as  a  replacement  for 
such  funding.  Ideally,  the  ACP  should  represent  a  consumer  interest 
only  when  it  appears  that  no  outside  group  will  be  able  to  represent 
consumers  effectively. 

The  ACP  cannot  substitute  for  an  effective  Public  Counsel's  Office 
in  ratemaking  agencies.  Although  the  ACP  could  share  in  some  of 
those  proceedings,  its  limited  resources  would  not  permit  it  to  develop 
the  continuous  interaction  necessary  in  these  specialized,  complex 
proceedings,  especially  in  most  rulemaking  cases.  The  ACP  could 
assist  a  Public  Counsel's  Office.  Their  functions  are  not  mutually  exclu- 
sive, but  they  function  best  in  different  settings. 

R.    OFFICES    OF   PUBLIC    COUNSEL 

As  an  Office  of  Public  Counsel  has  continuous  contact  with  the  deci- 
sionmaking process  in  its  agency,  it  can  be  expected  to  obtain  signifi- 
cant  expertise.  Such  experience  is  especially  critical  in  a  ratemaking 
and  entry  agency  because  any  individual  decision  reflects  the  agency's 
entire  history. 


71  Mnemuson-Moss   Warrnnty-FTC  Improvement  Act  Section  202(h),   15   U.S.C.   58. 
w  See  Chapter  3,  Section  III(H)  of  this  Report. 

74  Note  47.  supra. 

75  Note,  supra  note  2,  at  1820  ;  Report  on  S.  2715,  supra  note  6,  at  37. 
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The  experience  of  the  ECG  with  the  Rail  Services  Planning  Office 
demonstrates  that  such  an  office  can  have  a  beneficial  effed  by  insuring 
thai  citizen  views  are  considered.78  The  recent  decision  of  the  Congress 
to  create  a  statutory  Rail  Public  Counsel's  Office  al  the  KV  demon- 
strates the  confidence  in  this  procedure.  The  establishment  of  this 
Office  with  a  Presidentially-appointed  Director  with  a  fixed  term  also 
emphasizes  the  view  that, to  be  truly  effective,  such  an  Office  must  be 
independent  of  its  agency.  (See  Chapter  9.) 

At  least  one  comentator  has  suggested  that  such  an  Office  will  be 
ineffective  because  it  is  "likely  to  remain  remote  from  the  variety  of 
actual  groups  whose  interests  they  would  be  responsible  for  repre- 
senting. .  .  ."  78  The  experience  at  the  ICC  demonstrates  that  this  is 
not  necessarily  so.  Moreover,  an  explicit  mandate  to  consult  with 
affected  group's  and  citizens  could  insure  that  a  Public  Counsel's  Oilice 
does  not  become  isolated  from  its  constituents. 

Such  an  Office  of  the  Public  Counsel  would  be  extremely  effective 
at  the  FPC,  FCC,  and  ICC  (the  present  Kail  Public  Counsel  only 
handles  railroad  matters).  The  Public  Counsel  should  be  authorized 
to  do  the  following:  (a)  intervene  as  a  matter  of  right  in  any  agency 
proceeding;  (b)  petition  the  Commission  to  begin  any  rulemaking 
proceeding;  (c)  contract  with  outside  groups  for  their  participation 
in  any  agency  decision;  and  (d)  assist  any  outside  group  in  preparing 
its  participation. 

C.    DIRECT   AGENCY    FUNDING 

Direct  agency  funding  of  public  groups  to  reimburse  them  for  their 
expenses  could  help  to  assure  that  such  participation  will  occur.  Such 
funding  could  be  accomplished  either  by  funding  in  advance  or  by 
funding  at  the  conclusion  of  the  proceeding. 

Advance  funding  requires  an  agency  determination  that  the  partici- 
pation is  likely  to  be  important.  For  example,  the  Federal  Trade  Com- 
mission, which  is  the  only  agency  which  has  explicit  authority  to  do 
such  funding,  must  find  that  the  citizen  or  group  "has  or  represents, 
an  interest  (i)  which  would  not  otherwise  be  adequately  represented 
in  such  proceedings  and  (ii)  representation  of  which  is  necessary  for 
a  fair  determination  ....'* 79  The  FTC's  authority  also  requires  a 
determination  that,  without  compensation,  the  group  would  be  unable 
to  participate.  While  this  requirement  may  assure  that  the  compensa- 
tion is  not  used  for  groups  who  would  participate  anyway,  it  also  raises 
several  questions.  Suppose  that  a  group  may  actually  have  enough 
funds  to  intervene  in  a  particular  proceeding.  If  such  an  action  fore- 
closes it  from  any  other  activities,  the  requirement  may  have  the  effect 
of  limiting  rather  than  expanding  consumer  activity.  If  the  intention 
is  merely  to  insure  that  more  public  participation  takes  place,  a  pov- 
erty plea  may  not  be  necessary. 

Though  advance  funding  offers  the  advantage  of  assuring  the  group 
that  expenses  will  be  reimbursed,  it  will  be  difficult  to  determine  in 
advance  which  of  several  candidates  will  make  the  best  contributions. 


76  See  Chapter  9  of  this  Report,  the  Interstate  Commerce  Commission 

77  Section  304.  Public  Law  04-210,  enacted  Feb.  5,  197G. 

78  Note.  sii]>ra  note  2  at  1^2'"'. 

75  Magnuson-Moss  Warranty-FTC  Improvement  Act  Section  202(h)(1),  15   CJ.S.C    58. 
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Moreover,  the  requirement  that  the  group  specify  in  advance  its  exact 
proposals  on  arguments  may  unduly  constrain  its  contribution. 

Ketrospective  funding  allows  an  agency  to  determine  that  the  con- 
tribution to  the  proceeding  deserves  compensation.80  The  uncertainty 
of  such  a  procedure  puts  the  consumer  at  risk.  Further,  there  is  the 
danger  that  the  public  group  may  moderate  its  representation  because 
it  fears  an  adverse  determination  on  funding.  One  possible  compro- 
mise would  be  to  authorize  retrospective  funding  but  to  allow  for  ad- 
vances when  necessary  and  when  it  is  shown  that  the  participation  is 
likely  to  be  beneficial.81 

Direct  agency  funding  is  most  likely  to  be  beneficial  where  the  rule- 
making procedure  is  a  relatively  short  one  and  where  the  issues  are 
relatively  narrow  or  confined.  It  would  assist  groups  able  to  develop 
sufficient  expertise  in  the  subject  to  represent  an  interest  effectively. 
The  mechanism  of  direct  funding  has  been  shown  to  be  effective  at  the 
FTC.  Its  extension  to  agencies  such  as  the  CPSC,  EPA,  and  NHTSA 
would  be  constructive.  These  agencies  have  implicit  authority  to  em- 
ploy such  funding,82  but,  with  their  priorities,  it  appears  unlikely  that 
such  funding  will  occur  without  a  specific  appropriation,  as  at  the 
FTC. 

D.    FEE   SHIFTING    OF    COSTS 

Shifting  the  costs  of  public  participation  by  assessing  them  to  the 
regulated  industry  would  remove  the  cost  barrier  to  public  participa- 
tion.83 It  also  would  spare  the  agencies  from  choosing  among  compet- 
ing public  groups.  Absent  explicit  Congressional  authorization,  the  use 
of  this  method  was  severely  limited  by  a  1975  Supreme  Court  decision, 
Alyeska  Pipeline  Service  Co.  v.  Wilderness  Society**  The  system  has 
several  shortcomings. 

It  is  not  clear  that  there  will  be  satisfactory  standards  for  imposing 
fee  shifting.  The  agency  may  be  obliged  to  evaluate  each  action  of  the 
public  group  to  determine  whether  fee  shifting  is  fair  and  necessary. 
Although  this  evaluation  is  required  also  in  retrospective  direct  fund- 
ing, the  agency  may  be  more  reluctant  to  shift  costs  to  the  industry 
than  to  the  taxpayer  who  is  the  presumptive  beneficiary.  Where  there 
are  competing  economic  interests,  the  allocation  of  fee  shifting  among 
them  will  be  extremely  difficult. 

Fee  shifting  also  will  leave  the  public  group  uncertain  about  reim- 
bursement. Since  fee  shifting  could  not  easily  be  subject  to  advance 
funding  (as  with  direct  funding),  the  uncertainty  would  be  pro- 
longed. Fee  shifting  is  unlikely  to  become  a  useful  mechanism  for  in- 
creasing public  participation  for  most  agencies. 

E.    INCREASING   INFORMATION    AND   REDUCING    BARRIERS 

There  are  many  other  steps  which  the  nine  agencies  could  take  to 
increase  participation  by  public  interests.  The  agencies  could  ag- 

*°  This  is  the  approach  of  S.  271  ">. 

a  See  letter  to  Hon.  John  E.  Moss,  Chairman.  Subcommittee  on  Oversight  and  Inves- 
tigations from  Elinor  B.  Staats,  Comptroller-General  of  the  United  States,  May  10,  1976, 
reprinted  as  appendix  D-2  to  this  report. 

m  \-:a   \\*.  240  n !»■•-). 

83  Roe  Lazarus,  &  Onek,  supra  note  1,  at  1100-3. 

64  Cf.  Note,  supra  note  2  at  102."). 
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gressively  seek  out  interest  groups  to  in  form  them  of  their  proceedings. 
The  preparation  of  a  handbook  for  citizens  groups  who  wish  to  be  rep- 
resented would  be  helpful  as  would  the  creation  of  an  office  to  assist 
potential  intervenors  (with  professional  help).  The  reduction  or  elimi- 
nation of  filing  fees,  transcript  charges,  and  other  costs  for  public 
groups  would  further  encourage  their  participation. 

TV.  Recommendations 

1.  The  proposed  Agency  for  Consumer  Advocacy,  passed  by  both 
the  hou.-es.  should  be  enacted  into  law. 

-2.  The  Congress  should  establish  by  statute  an  independent  Office 
of  Public  Counsel  in  the  Federal  Power  Commission,  Federal  Com- 
munications Commission,  and  the  Interstate  Commerce  Commis- 
sion, with  its  Director  appointed  by  the  President  with  the  advice  and 
consent  of  the4  Senate. 

').  The  Congress  should  enact  an  explicit  direct  funding  mechanism 
(similar  to  the  Federal  Trade  Commission  authority)  for  the  Con- 
sumer Product  Safety  Commission,  Food  and  Drug  Administration, 
National  Highway  Traffic  Safety  Administration,  Environmental 
Protection  Agency,  and  Securities  and  Exchange  Commission. 

4.  All  nine  agencies  should  substantially  increase  the  flow  of  infor- 
mation to  public  groups  and  should  study  and  reduce  or  eliminate  all 
costs  and  other  barriers  to  participation. 

VII.  Conclusion 

It  is  a  basic  tenet  of  American  democracy  that  citizens  should  par- 
ticipate in  decisions  which  affect  their  lives.  This  has  not  happened  to 
a  great  decree  i^  the  Federal  regulatory  agencies  because  of  an  im- 
balance oi  political  and  economic  power  between  regulated  industries 
and  the  individual  American.  Though  many  of  the  formal  barriers  to 
public  participation  have  fallen,  there  is  clearly  a  need  for  positive 
action  to  encourage  representation  for  the  diverse  but  vital  interests  of 
many  persons  in  Federal  regulatory  decisions.  Otherwise,  the  legiti- 
macy of  the  regulatory  process  is  placed  in  doubt.  The  Subcommittee 
believes  that  our  recommendations  will  help  to  affirm  that  legitimacy7 
so  that  Americans  will  be  well  served  by  their  government. 
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CHAPTER  14- 

Overlapping  and  Duplicative  Programs 
/.  Introduction 

One  of  the  most  frequently  heard  criticisms  of  Federal  regulation 
and  perhaps  one  of  the  most  readily  documented  is  that  Federal  pro- 
grams often  overlap.  It  is  asserted  that  agencies  and  commissions 
duplicate  one  another's  work.  In  addition  to  the  waste  that  such  dupli- 
cation causes  within  the  Federal  establishment,  it  also  burdens  the 
private  sector  of  the  economy  through  the  imposition  of  duplicative 
and  sometimes  conflicting  requirements  upon  regulated  businesses 
and  individuals. 

Joint  responsibility  and  requirements  for  coordination  within  the 
Federal  Government  are  objective  indicators  of  the  fact  that  more 
than  one  agency  has  a  finger  in  a  particular  subject-matter  pie.  Such 
provisions  also  suggest  that,  because  no  one  agency  has  the  clear  cut 
and  sole  responsibility  to  accomplish  a  particular  objective,  it  is 
unlikely  to  be  achieved  promptly,  and  perhaps  never,  in  the  manner 
directed  by  the  Congress. 

There  may  be  isolated  instances  where  involvement  of  two  agencies 
in  activities  pertaining  to  a  single  area  is  warranted;  however,  this 
Sal  (committee  considers  that  such  cases  should  be  very  few  and  that 
there  should  be  a  strong  presumption  against  asking  the  Federal 
taxpayer  to  pay  twice  to  have  the  same  task  performed  or  to  have 
two  groups  of  experts  stand  ready  to  each  do  half  of  a  single,  gen- 
eral T;isk. 

That  duplication  and  redundancy  exist  in  the  programs  of  the 
nine  agencies  studied  by  the  Subcommittee  was  reported  by  the  agen- 
cies themselves.  The  Subcommittee's  questionnaire  to  each  agency  in 
Time  1975,  described  in  Chapter  1  of  this  Report,  included  the  fol- 
lowing question: 

Are  there  any  areas  in  which  your  Commission's  [or  agency's]  authority  to 
regulate  or  otherwise  fulfill  its  mission  actually  or  potentially  overlaps  with, 
or  i<5  in  actual  or  potential  conflict  with,  the  authority  of  another  department, 
bureau,  agency  or  commission?  List  in  detail  such  areas  of  actual  or  potential 
overlap  or  conflict,  including  the  relevant  statutory  provisions  of  all  depart- 
ments, agencies,  etc.,  involved. 

All  nine  agencies  responded  to  this  question,  reporting  various 
decrees  of  overlap,  duplication,  and  potential  or  actual  conflict.  A 
compilation  of  those  items  reported  by  the  commissions  and  agencies 
lists  SO  such  areas  and  is  printed  as  Table  1  following  this  chapter. 
Tt  should,  of  course,  be  recognized  immediately  that  these  items  differ 
qualitatively.  In  some  instances  two  or  more  agencies  have  comparable 
responsibilities  with  respect  to  different  segments  of  a  business  or 
industry,  or  with  respect  to  the  same  problem  in  different  industries; 
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in  others,  several  units  of  government  look  at  the  same  product  or 
industry  with  different  problems  in  mind  or  seeking  to  protect  separate 
groups  in  the  community.  In  either  class  of  case  there  is  an  enormous 
potential  for  waste. 

The  Subcommittee  has  selected  eight  cases  from  the  86  reported  by 
the  agencies  themselves  to  discuss  in  some  detail.  They  illustrate  the 
range  of  problems  generally  characterized  as  representing  duplication 
and  overlap.  They  also  indicate  the  great  need  which  exists  for  ra- 
tionalizing the  workload  within  the  Federal  establishment,  for  pro- 
ducing a  more  effective  regulatory  structure,  and  for  sparing  the 
Treasury  and  the  American  taxpayer  unnecessary  expense. 

II.  Eight  Examples 

In  order  to  illustrate  concretely  the  extent  to  which  one  agency 
impinges  upon  another  as  they  attempt  to  carry  out  their  separate 
mandates,  and  the  harm  which  the  duplication  can  do,  the  Subcom- 
mittee reviewed  the  following  eight  cases  reported  by  the  agencies. 
In  some  cases,  additional  staff  interviews  were  held  with  the  agencies. 
The  Subcommittee  recommendations  and  conclusions  follow. 

A.    CIVIL   LITIGATION 

As  a  general  rule,  the  Department  of  Justice  is  the  focal  point  for 
civil  ligitation  involving  the  nine  agencies  considered  in  this  report. 
Litigation  in  the  name  of  any  of  the  three  agencies  within  the  Execu- 
tive Branch  is  usually  brought  by  the  Department  of  Justice.  For  the 
six  independent  regulatory  commissions,  the  situation  varies  accord- 
ing to  the  applicable  statute. 

In  general,  the  Securities  and  Exchange  Commission  and  Federal 
Power  Commission  have  full  authority  to  conduct  their  own  civil 
litigation.1  The  Interstate  Commerce  Commission  and  the  Federal 
Communications  Commission  handle  part  of  their  civil  ligitation,  but 
the  Department  of  Justice  conducts  certain  types  of  cases  on  their 
behalf.2  The  Federal  Trade  Commission  and  Consumer  Product 
Safety  Commission  both  have  authority  to  handle  much  of  their  civil 
litigation  in  a  fall-back  capacity;  if  the  Attorney- General  declines 
within  a  certain  period  of  time  to  take  the  case,  the  Commission  may 
do  so  itself.3 

There  are  serious  disadvantages  to  this  bifurcation  of  authority  be- 
tween the  agency  with  substantive  authority  and  the  Department  of 

1  Response  to  question  91,  subcommittee  questionnaire  of  June,  1975  [subcommittee 
files]. 

2  The  ICC  defends  its  own  orders  in  court.  28  U.S.C.  2323.  2348.  The  Commission  en- 
forces Part  II  of  the  Interstate  Commerce  Act  (the  Motor  Carrier  Act)  itself.  49  U.S.C. 
322(b)(1).  There  is  some  question  about  the  ICC's  ability  to  enforce  Part  II  of  the  act. 
See  letter  to  Hon.  Warren  G.  Magnuson,  Chairman,  Senate  Committee  on  Commerce, 
from  George  M.  Stafford,  Chairman,  Interstate  Commerce  Commission,  May  10.  1976, 
reprinted  in  Report  of  the  Senate  Committee  on  Commerce  on  S.  3308,  Serial  No.  838, 
94th  Cong.,  2d  sess.   54-58  (1976). 

CTnder  Section  402(a)  of  the  Communications  Act.  the  Department  of  Justice  handles 
litigation  which  does  not  fall  under  Section  402(b)  of  that  act.  Letter  to  Hon.  Warren  G. 
Magnuson.  Chairman,  Senate  Committee  on  Commerce,  from  Richard  E.  Wiley,  Chairman, 
Federal  Communications  Commission,  Mav  10.  1976,  reprinted  in  Report  of  the  Senate 
Committee  on  Commerce  on  S.  3308,  66-69  (1976). 

3  Magnuson-Moss  Warranty-FTC  Improvement  Act  §  204 :  Federal  Trade  Commission 
Act  §16:  Consumer  Product  Safety  Act,  as  amended  bv  Public  Law  94-24S  (approved 
May  11,  1976),   §  27(b)(7). 


Justice,  The  Justice  attorney  to  whom  the  case  i  tied  is  almost 

invariably  less  familiar  with  the  details  of  the  commission's  statutes, 
its  rules,  and  the  objectives  of  its  overall  regulatory  program  than  is 
the  commission's  own  Legal  staff,  The  latter  attorneys  will  have  been 
involved  with  the  case  through  the  administrative  process  within  the 
commission  and  are  fully  conversant  with  both  the  factual  background 
and  the  legal  theory  of  the  case.  They  are  aware  of  the  legislative 
torv  underlying  all  the  latest  amendments  to  their  statutes  and  the 
problems  which  have  been  encountered  in  similar  or  related  • 
Department  of  Justice  attorney-  generally  do  not  have  anything  ap- 
proaching that  degree  of  background.  Even  when  they  work  with  only 
a  limited  number  of  statutes  and  therefore  develop  familiarity  with 
the  statutory  law  in  the  area,  they  have  not  lived  with  the  case  for  the 
months  or  years  that  it  has  been  developing  and  progres-ine;  through 
the  commission.  Further,  because  of  the  heavy  caseload  which  many 
Justice  attorneys  carry,  they  usually  cannot  devote  to  the  case  the  con- 
centrated and  singleminded  effort-  which  the  commission  attorneys 
can. 

This  loss  in  the  quality  of  representation  and  effective  advocacy  of 
the  regulatory  commission's  position  was  noted  by  the  Federal  Com- 
munications Commission  recently  (in  commenting  on  S.  3308)  : 

••.  .  .  the  effect  of  -402 (a)  [of  the  Communications  Act  of  1034]  in  a  - 
number  of  cases  lias  been  to  involve  the  Department  of  Justice  in  litigation  be- 
fore the  U.S.  Courts  of  Appeals  concerning  specialized  matters  of  particular 
azency  concern  in  which  the  Department  has  lirtle  interest  or  knowledge  and  no 
particular  expertise.  On  some  occasions,  this  has  resulted  in  separate  court  filings 
by  the  Department  in  which  positions  adverse  to  the  agency's  decision  has  been 
taken.  The  proposed  language  would  lessen  Commission  dependencp  upon  the 
Department  of  Justice  and  the  various  United  States  Attorneys  in  suits  to  collect 
monetary  forfeitures  proposed  under  the  Communications  Art  or  to  compel  com- 
pliance with  the  Act  or  Commission  rules. 

"Moreover,  under  present  law  civil  actions  must  be  prosecuted  by  U.S.  Attor- 
neys,  who  are  struggling  under  a  staggering  caseload  in  both  the  criminal  nnd 
civil  dockets.  This  provision  could  relieve  the  U.S.  Arrorneys  from  some  of  this 
burden,  while  allowing  the  Commission  to  increase  the  effectiveness  of  its  en- 
forcement program  through  swift  action  in  the  U.S.  District  Courts."* 

The  second  consequence  of  this  split  responsibility  i-  the  waste  of 
resources.  The  agency  attorneys  must  first  present  the  case  to  the  De- 
partment of  Justice,  explaining  both  the  issues  and  their  importance 
to  their  agency  in  sufficient  detail  to  persuade  the  Department  to  pro- 
ceed with  the  case.  Then,  if  the  Department  agrees  to  handle  it.  com- 
mission attorneys  must  brief  the  Justice  Department  attorneys 
signed  to  the  litigation:  this  can  involve  substantial  time.  Tn  rec^on«e 
ro  the  Subcoimnitteo's  questionnaire  of  June  1075.  for  example,  the 
Federal  Communications  Commis-ion  averted  that  "much  th^e  is  lost 
and  considerable  effort  is  often  expended""  to  convince  the  Justice 
Department  to  file  suits.  The  Consumer  Product  Safety  Commission, 
which  at  that  time  had  no  independent  litigation  authority,  reported 
that  such  duplication  co^t  the  Commission  $200,000  per  year/'  A  further 
indication  of  the  dollar  cost<=  of  this  duplication  i<=  the  Security  nnd 
Exchange  Commission's  response  that  its  coordination  with  the  Jus- 

*  t  prtor  from  Richard  E.  Wiley  in  Report,  supra  note  2.  at  W. 

"Response   to   question    95,    subcommittee   questionnaire   of   June.    1H75    ("subcommittee 
filesl. 
«7rf. 
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tice  Department  in  criminal  cases  cost  at  least  $1,600,000  from  1971-75 
and  may  have  cost  twice  that  amount.7 

It  should  be  noted  that  the  duplication  or  waste  of  personnel  in  the 
civil  litigation  situation  has  two  dimensions.  First,  those  commissions 
which  rely  upon  the  Department  of  Justice  must  use  staff  resources 
in  passing  to  Justice  knowledge  of  the  case  so  that  the  Justice 
Department  staff  can  proceed.  Second,  in  a  commission  which  has 
authority  to  conduct  its  own  litigation  following  a  declination  by  the 
Department  of  Justice,  the  commission  must  have  adequate  capability, 
to  oe  in  a  position  to  move  forward  itself  with  the  case.  The  waste 
inherent  in  this  process  is  obvious. 

Finally,  in  addition  to  the  loss  of  the  most  effective  representation, 
and  the  waste  involved  in  duplicative  use  of  staff,  there  is  an  anomaly 
inherent  in  the  present  arrangement.  It  is  inconsistent  to  create  a 
regulatory  commission  with  structural  independence  from  the  Execu- 
tive Branch  and  then  to  make  it  dependent  upon  the  willingness  of 
another  agency  of  that  Branch  to  pursue  and  vindicate  its  independ- 
ent regulatory  judgments  and  policies  in  the  courts. 

B.   ENERGY  REGULATORY  FUNCTIONS  AND  DATA   COLLECTION 

Authority  with  respect  to  energy  matters  in  the  United  States  Gov- 
ernment is  severely  fragmented.  No  single  agency  or  commission  has 
the  authority  or  the  responsibility  both  to  formulate  a  comprehensive 
energy  policy  and  regulate  to  achieve  efficient  and  productive  use  of 
the  Nation's  energy  resources.  However,  authority  to  require  the  sub- 
mission of  energy  related  data  is  abundant  and  is  dispersed  widely 
both  within  and  be}^ond  the  bounds  of  the  Executhre  Branch. 

For  example,  the  Federal  Power  Act 8  and  the  Natural  Gas  Act 9 
authorize  the  Federal  Power  Commission  to  collect,  publish,  and 
disseminate  information  with  respect  to  the  electric  and  natural  gas 
industries  although,  as  pointed  out  in  Chapter  10,  the  FPC  can  only 
require  the  submission  of  information  about  natural  gas  from  com- 
panies it  is  authorized  to  regulate. 

The  Federal  Energy  Administration  Act,10  the  Energy  Supply  and 
Environmental  Coordination  Act,11  and  the  Energy  Policy  and  Con- 
servation Act 12  provide  the  Federal  Energy  Administration  with 
broad  authority  to  gather  information  pertaining  to  all  sources  of 
energy. 

The  situation  with  respect  to  the  collection  of  energy  related  data 
illustrates  two  of  the  most  serious  problems  arising  from  duplicative 
and  redundant  programs:  (1)  more  than  one  agency  performs  the 
same  function  thus  causing  sheer  waste,  while  (2)  no  one  agency  lias 
sufficiently  complete  authority  to  do  the  entire  task  alone,  thus  allow- 
ing creating  a  situation  of  mutual  dependence  between  the  agencies. 

As  an  example  of  the  first  consequence,  consider  the  following:  the 
Federal  Energy  Administration,  the  Federal  Power  Commission  and 
the  Department  of  the  Interior  all  collect  natural  gas  reserve  in- 

s  in  v.z.r.  S24  ot  ?pq. 

MT,  r.S.O.  717  ot  soq. 
10  15  TT.S.f\  701  ot  soq. 
H  15  V.Z.C.  70  et  soq. 
"Tublic  Law  94-163. 
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formation.  The  Federal  Energy  Administration's  Oil  and  Gaa  Re- 
serves Study,  completed  in  L9T5,  cost  $3  million.13  The  Federal  Power 
Commission  has  prepared  a  National  (las  Reserves  Study,  released  in 
1973,  at  a  cost  of  approximately  $630,000  and  87,279  man  hours.14 
Further,  both  these  agencies  have  collected  data  and  prepared  exten- 
sive studies  on  the  economic  impact  of  the  deregulation  of  the  well- 
head price  of  natural  gas.15 

There  is  more,  however.  The  United  States  Geological  Survey  in 
the  Department  of  the  Interior  prepares  natural  gas  reserve  studies 
at  an  annual  cost  of  about  $(550,000  and  23  man  years.10  In  addi- 
tion, the  Bureau  of  Mines  assembles  data  relating  to  reserves  of 
minerals,  mineral  fuels,  surface  stocks,  inventories,  and  production 
and  consumption  of  petroleum  natural  gas  and  coal. 

The  fragmentation  of  jurisdiction  over  natural  gas  information 
between  the  Federal  Power  Commission  and  the.  Federal  Energy 
Administration  is  also  a  source  of  delay  and  conflict.  In  July  1075, 
both  the  Federal  Energy  Administration  and  the  Federal  Power 
Commission  surveyed  companies  that  deliver  natural  gas.  Both  agen- 
cies used  the  resulting  data  to  estimate  the  extent  of  alleged  natural 
gas  shortages.17  However,  the  Federal  Power  Commission  staff  be- 
lieved that,  since  it  could  only  require  information  from  companies 
which  engage  in  the  sale  of  gas  for  resale  in  interstate  commerce,  the 
information  obtained  by  the  Federal  Energy  Administration  regard- 
ing companies  not  subject  to  the  jurisdiction  of  the  Federal  Power 
Commission  was  essential  to  its  consideration  of  the  extent  of  the 
natural  gas  shortage.18  Despite  the  importance  of  the  Federal  Energy 
Administration's  data  to  the  Federal  Power  Commission's  responsi- 
bilities, the  Federal  Energy  Administration  repeatedly  refused  to  sup- 
ply this  information  to  the  Federal  Power  Commission  without  first 
obtaining  a  promise  by  the  Federal  Commission  to  keep  it  confi- 

13  Testimony  of  Dr.  Oscar  Stroncrln  at  hearings  on  Final  Report  On  Oil  and  Gas  Re- 
sources Reserves  and  Productive  Capacities  Before  the  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  04th  Cong., 
2d  sess..  Aug.  6,  1976.  at  Tr.  45. 

14  Federal  Power  Commission,  memorandum  of  Aug.  26.  1076.  from  Gordon  Zaroskl. 
Planning  and  Development  Division.  Chief  of  the  Bureau  of  Natural  Gas  to  William  I  >. 
Braun.  Counsel,  Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce. 

15  Federal  Power  Commission,  Interagency  Task  Force,  January  1975  report  entitled 
"A  Preliminary  Evaluation  of  the  Cost  of  Natural  Gas  Deregulation."  Federal  Energy 
Administration.  Office  of  Oil  and  Gas  Analysis.  Technical  Reports  76-2  and  76-3.  Analysis 
of  Natural  Gas  Deregulation. 

16  Staff  telephone  conversation  with  Price  McDonald,  Petroleum  Engineer  Conservation 
Division.  United  States  Geological  Survey.  Department  of  the  Interior.  August  1076. 
These  studies  appear  to  be  the  most  accurate  and  complete  available,  prohahly  because 
the  1'nited   States  Geological  Survey  has  access  to  the  most  comprehensive  data. 

17  See  e.g..  Federal  Power  Commission,  "National  Gas  Survey."  vol.  I  (1975):  Federal 
Power  Commission.  Bureau  of  Natural  Gas  Staff  Report  on  "Requirements  and  Curtail- 
ments of  Interstate  Pipeline  Companies  Based  On  Form  16  Reports  Required  To  Be  Piled 
on  April  30.  1976."  June  1076:  Federal  Power  Commission.  Bureau  of  Natural  Gas  staff 
report  on  "Firm  Deliveries,  Firm  Curtailments  and  Firm  Requirements  of  Interstate  Pipe- 
line Companies  Based  on  Form  in  Schedule  1A  Reports.  Summary  Bv  State  of  Actual 
Firm  Deliveries.  Firm  Curtailments  and  Firm  Requirements  for  1975—1976  Winter  Com- 
pared to  Projected  For  1076-1077  Winter."  August  1076:  Federal  Energy  Administration, 
"The  Natural  Gas  Shortage:  A  Preliminary  Report."  August  107.1;  Federal  Energy  Ad- 
ministration Natural  Gas  Task  Force.  "Natural  Gas  Curtailments  107.1-1076  Heating 
Season."  October  1075:  Federal  Energv  Administration.  National  Energy  Information 
Center.  "Fnercy  Information  Report  to  Congress,  Quarterly  Report:  Third  Quarter  107.1" 
at  27-46:  Federal  Energy  Administration.  National  Energy  Information  Center.  "Monthly 
Fnorizv  Review."  January  1076.  at  2—13. 

18  Letter  from  FPC  Assistant  General  Counsel  Geortre  P.  Lewne*  to  Albert  TT.  Linden, 
Jr..  Director,  Office  of  Data  Services,  FFA,  Oct.  20,  1075,  at  1   [subcommittee  files]. 
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dential.19  The  Federal  Energy  Administration's  intrasigence  regarding 
this  matter  deprived  the  Federal  Power  Commission  of  information 
it  required  to  carry  out  its  responsibilities. 

The  current  Administration  has  stated  that  "when  FEA  was  formed, 
duplication  [of  energy  information]  was  rampant."  20  Rather  than 
consolidate  energy  data  gathering  in  one  agency,  however,  the  Ad- 
ministration believes  that  "under  legislative  authorities  already 
granted,  the  Federal  government  has  a  comprehensive  program  un- 
derway to  gather  energy  information  efficiently."  21  Federal  Energy 
Administrator  Zarb  recommends  "building  and  improving  upon  the 
present  energy  information  program."  22  While  the  Administration 
agrees  with  the  objectives  of  improving  the  collection,  verification, 
coordination,  standardization,  and  dissemination  of  energy  informa- 
tion, it  believes  "there  is  already  a  considerable  effort  to  achieve  co- 
ordination in  developing  energy  information  which  I  believe  is  work- 
ing and  will  continue  to  improve  in  the  future."  2'6  There  is  no  indica- 
tion, however,  that  the  duplication  of  energy  information  gathering 
lias  been  significantly  reduced  by  the  Administration. 

The  Congress  recently  enacted  legislation  to  help  reduce  duplicative 
activities  directed  toward  gathering  energy  information.  The  Energy 
Conservation  and  Production  Act 2i  which  was  signed  into  law  on 
August  14,  1976,  establishes  an  Office  of  Energy  Information  and 
Analysis  within  the  Federal  Energy  Administration.25  This  office  is 
directed  to  "review  the  energy  information  gathering  activities  of 
Federal  agencies  with  a  view  toward  avoiding  duplication  of  effort 
and  minimizing  the  compliance  burden  on  business  enterprises  and 
other  persons."  26  In  addition,  the  Congress  directed  that  the  Federal 
Energy  Administrator  prepare  a  report  which  "shall  include  recom- 
mendations with  respect  to  the  coordination  of  energy  information 
activities  of  the  Federal  Government."  27  While  no  deadline  is  pre- 
scribed in  the  statute  for  the  completion  of  that  report,  it  is  required 
to  be  available  for  use  bv  the  Enersrv  Resources  Council  before  Decem- 
ber 31, 1976.28 

This  provision  of  the  Energy  Conservation  and  Production  Act 
could  help  to  reduce  the  duplication,  cost,  and  burdens  associated  with 
the  numerous  Federal  departments,  agencies,  commissions,  bureaus 
and  other  offices  collecting  energy  information. 

In  addition  to  proposals  to  avoid  duplication,  the  report  of  the 
Office  of  Energy  Information  and  Analysis  should  consider  and  make 
necessary  recommendations  to  reduce  the  fragmentation  which  cur- 
rently exists  in  energy  gathering  activities  and  which  appears  in  the 
past  to  have  frustrated  efforts  to  obtain  unified  and  complete  reports. 

19  Memorandum  from  Joseph  J.  Solters,  Case  Manager,  Bureau  of  Natural  Gas,  FPC,  to 
George  P.  Lewnes,  Assistant  General  Counsel,  FPC,  Oct.  24,  1975,  at  1  [subcommittee 
files]. 

20  Testimony  of  Eric  Zausner,  Deputy  Administrator,  Federal  Energy  Administration, 
before  the  Subcommittee  on  Integrated  Oil  Operations  of  the  Senate  Committee  on  Interior 
and   Insular  Affairs  on  S.  1864,  the  Energy  Information  Act.  Mar.  8.  1970.  at  Tr.  20. 

21  Testimony  of  Frank  Zarb,  Administrator,  Federal  Energy  Administration,  fiupra  note 
20.  at  Tr.  16. 

22  U. 

a  Td.  at  Tr.  10. 

*  Public  Law  04-385. 

""Part  C  of  Title  I,  establishing  the  Office  of  Energv  Information  and  Analysis  becomes 
effective  150  flays  after  enactment  of  Public  Law  94-385    (i.e.  Jan.  11.  1977">. 

M  Section  56(a)  of  the  Federal  Fneriry  Administration  Act  of  1974.  as  added  by  section 
142  of  the  Energy  Conservation  and  Production  Act.  Public  Law  94-385. 

27  Section  50(c)    of  the  Federal  Energy  Administration  Act  of  1974.  ,«upra  note  26. 

OT  Section  108(c)  of  the  Energy  Reorganization  Art  of  1974.  as  added  by  section  162(b) 
of  the  Energy  Conservation  and  Production  Act,  Public  Law  94-385. 
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]  Io\vr\  cr,  further  measures  such  as  the  consolidation  of  regulatory 
activities,  as  proposed  in  Chapter  1<»  (Federal  Power  Commission)) 
will  si  ill  be  ueeded  to  minimize  the  waste  of  resources,  both  public  and 

private,  in  the  energy  field. 

I  .    vVFi'.TV   STANDARDS    1  <  *K  TELEVISION   SETS  AND  OTHER   PRODUCTS 

Two  agencies  arc  engaged  in  setting  safety  standards  for  television 
sets.  The  Consumer  Product  Safety  Commission  and  the  Bureau  <>f 
Radiological  Health  of  the  Food  and  Drug  Administration  both  have 
professional  and  technical  staff  engaged  in  developing  standard 
the  very  same  product.  Food  and  Drug  Administration  employees 
focus  on  hazards  posed  by  radiation  and  spent  an  estimated  28  man 
years  on  the  television  radiation  problem  in  the  last  fiscal  year.-9  The 
CPSC,  which  is  pverseeine  the  development  of  standards  for  all  other 
television  hazards  uicltiding  lire,  electrical  shock,  implosion,  and 
mechanical  defects  plans  to  spend  39  man  years  on  this  (  tl'ort  between 
April  1976  and  November  1977.80  FDA  has  350  people  in  it-  Bureau 
of  Radiological  T Tea  1th  who  work  on  a  wide  range  of  safety  problems 
involving  radiation.  Therefore,  the  two  agencies  have  similar  expertise 
in  regulating  both  radiological  and  other  safety  hazards  of  certain 
products.  It  seems  inevitable  that  the  maintenance  of  parallel  staff 
experts  by  two  agencies  means  that  their  time  is  not  used  as  efficiently 
as  possible,  they  are  duplicating  portions  of  each  other-'  work'  and 
there  is  the  continuing  potential  for  the  issuance  of  standards  which 
contradict  or  impede  each  other. 

I).    AEROSOL    PRODUCTS 

Products  in  which  an  aerosol  propellant  is  used  are  potentially  sub- 
ject to  the  jurisdiction  of  the  FDA.  EPA.  and  CPSC.  The  FDA  reg- 
ulates aerosol  products  used  for  propelling  food,  drugs,  or  cosmel 
while  EPA  regulates  those  used  with  pesticides  32  and  CPSC"  generally 
regulates  propellants  used  in  all  other  consumer  products.33  This  frag- 
mented jurisdiction  causes  problems  in  regulating  the  safety  of  both 
mechanical  and  environmental  hazards  which  may  be  caused  by  aero- 
sols/-4 Xo  single  Federal  agency  can  consider  the  full  range  of  prob- 
lems associated  with  aerosol  products.3'  The  CPSC  is  prohibited  from 
regulating  products  which  come  under  FDA  jurisdiction  36  or  under 
EPA  jurisdiction,37  although  this  prohibition  does  not  extend  spe- 
cifically to  the  packaging  or  propellants  of  these  products.  Though 


59  Food  and  Drug  Administration,  Task  Plans,  Bureau  of  Radiological  Health,  Fiscal 
Tear  1076,  Tasks  Nos.  303  and  410  ;  Work  Plan.  Executive  Director  for  Regional  Opera- 
tions. Fiscal  Year  1076.  Compliance  Program  733.08. 

30  Consumer  Product  Safetv  Commission.  Bureau  of  Engineering  Sciences  Document  Xo. 
520416.  The  Television  Receiver  Project  Development  Plan.  Revision  1  (May  12,  1076). 
Some  additional  work  will  be  performed  by  the  CPSC  laboratory,  hut  this  cannot  now  be 
estimated. 

^21  U.S.C.  301  et  seq. 

■  Federal  Insecticide,  Fungicide,  and  Rodentlclde  Act.  -  T'.s.c.  135  el  s< 

35  Consumer  Product  Snfety  Act,  15  U.S.C.  2051  et  seq.  and  Federal  Hazardous  Sub- 
stances Act.  15  U.S.C.  12R1  et  seq. 

34  See  generally  Consumer  Product  Safety  Commission,  decision  on  Petitions  No.  CP- 
74-5  and  HP-75-3  (July  1075). 

85  See  response  of  CPSC  to  question  62,  subcommittee  questionnaire  of  June  1076  [sub- 
committee files]. 

•18  F.S.C.  2052(a)(1)(H),   (I). 

"15  U.S.C.  2052(a)(1)(D). 
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there  is  statutory  support  and  legislative  history  indicating  that 
-CPSC  could  exercise  a  broader  jurisdiction  than  it  presently  does, 
the  Commission  has  declined  to  do  so.38 

A  recent  report  issued  by  the  National  Academy  of  Sciences  39  indi- 
cates that  the  continued  use  of  aerosol  propellants  containing  fluoro- 
carbons  poses  a  serious  danger  to  the  earth's  ozone  layer  and  hence  to 
the  environment  generally.  The  fact  that  jurisdiction  over  products 
containing  aerosols  is  fragmented  has  precluded  a  unified  considera- 
tion of  these  environmental  problems. 

The  effects  of  these  propellants  are  potentially  grave.  The  National 
Academy  of  Sciences  Report  points  out  that  "The  accumulation  of 
"CFM's  [fluorocarbons]  in  the  atmosphere,  at  all  levels,  increases  the 
absorption  and  emission  of  infrared  radiation."  40  The  report  finds 
that 

"The  major  effects  of  DTJV  [biologically  active  ultraviolet]  increase  due  to 
ozone  reduction  could  involve 

— Increased  incidence  of  malignant  melanoma,  a  serious  form  of  skin  cancer 
frequently  causing  death,  and  thus  an  increase  in  mortality  from  this  cause; 

— Increased  incidence  of  basal-  and  squamous-cell  carcinomas,  less  serious  but 
much  more  prevalent  forms  of  skin  cancer,  rarely  causing  death  but  causing 
much  expense  and,  occasionally,  more  or  less  sarious  disfigurement; 

— Effects  on  plants  and  animals  of  unknown  magnitude."  tx 

Thus,  this  broadly  dispersed  jurisdiction  causes  duplicative  use  of  Fed- 
eral resources,  while  at  the  same  time  virtually  guaranteeing  a  prolon- 
gation of  the  time  necessary  to  obtain  appropriate  regulation. 

E.    NOISE   REGULATION 

The  Environmental  Protection  Agency  has  authority  to  promulgate 
noise  regulations  for  various  products  and  situations  under  the  Noise 
Control  Act  of  1972.42  That  Act  however,  is  applicable  to  certain  of  the 
.same  situations  as  are  within  the  authority  of  the  Consumer  Product 
Safety  Commission  and  the  Departments  of  Transportation,  Labor, 
and  Housing  and  Urban  Development. 

1,  EPA  and  Department  of  Transportation  (Federal  Aviation 
A  dminis  tra  tion ) 
The  Noise  Control  Act  provides  for  a  complicated  relationship  be- 
tween the  Environmental  Protection  Agency  and  the  Federal  Aviation 
Administration  with  regard  to  aviation  noise  control  requirements.43 
The  Environmental  Protection  Agency  submits  proposed  regulations 
to  the  Federal  Aviation  Administration  and  the  Federal  Aviation  Ad- 
ministration, after  publishing  the  proposed  regulations  in  the  Federal 
Register  and  holding  public  hearing,  must  either  accept  the  proposals, 
reject  them,  or  modify  them.  There  is  no  specific  time  limit  set  for  the 
conclusion  of  the  Federal  Aviation  Administration  action.  Further, 
there  have  been  a  number  of  instances  in  which  the  Federal  Aviation 
Administration  considered  proposing  regulations  on  its  own  initiative 


r*  See  dissenting  opinion  of  CPSC  Commissioners  Simpson  and  Kushner  in  Petition 
IIP-75-3  (July  1975). 

39  National  Academy  of  Sciences,  Committee  on  Impacts  of  Stratospheric  Change.  Assem- 
bly of  Mathematical  and  Physical  Sciences,  "Halocarbons :  Environmental  Effects  of 
♦Chlorofluoromethane  Release"  (preliminary  copy,  Sept.  13,  1976). 

•"  Id.  at  1-3. 

«Td.  at  1-5-6. 

42  Public  Law  92-574,  86  Stat.  1234,  approved  Oct.  27,  1972. 

« Id.  at  §  7. 
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similar  to  those  proposed  U)  it  by  the  Environmental  Protection 
Agency.  To  the  extent  that  tin*  proposals  were  inconsistent,  there  was 
confusion  and  disagreement  caused  by  this  two-agency  procedure.44  The 
Art  does  not  specify  how  conflicts  arc  to  be  resolved  whore  the  Federal 
Aviation  Administration  rejects  or  modifies  an  Environmental  Pro- 
tection Agency  proposal  and  states  its  reasons  upoD  the  Environmental 
Protection  Agency's  request,  but  the  Environmental  Protection  Agency 
continues  to  believe  that  the  result  of  Federal  Aviation  Administra- 
tion's action  is  inadequate  regulation.48  Therefore,  a  difference  of  opin- 
ion between  the  two  agencies  may  result  in  a  stalemate  and  inadequate 
regulation  of  aircraft  noise. 

2.  Enrlronmental  Prof  erf  ion  Agency  and  Do  part  went  of  T  eanzporta- 
tion  (Federal  Highway  Administration  and  Federal  Hail  road 
Administration) 

While  the  Environmental  Protection  Agency  issues  regulations  for 
control  of  noise  from  interstate  rail  and  motor  carriers,  those  regula- 
tions must  he  enforced  by  the  Department  of  Transportat  ion'-  Federal 
Railroad  Administration  or  the  Federal  Highway  Administration, 
respectively.  However,  the  Department  of  Transportation's  meth- 
ods and  procedures  for  enforcing  these  regulations  are  not  always 
consistent  with  EPA's  intent,  and  this  discrepancy  has  created  prob- 
lems. For  example,  complaints  are  received  from  the  public  concerning 
the  noise  level  from  trucks  passing  a  specific  location.  However,  when 
the  Department  of  Transportation  investigates  the  complaint,  it  meas- 
ures the  noise  level  at  the  nearest  trucking  weigh  station,  rather  than 
at  the  location  from  which  the  noise  is  reported.  Some  state  and  local 
authorities  have  objected  to  this  procedure  and  have  sought  exemptions 
from  EPA  regulations  iG  in  order  to  undertake  their  own,  presumably 
more  rigorous,  enforcement  efforts. 

Where  the  Department  of  Transportation's  enforcement  procedures 
do  not  carry  out  the  intent  or  purpose  of  the  Environmental  Protec- 
tion Agency  regulations,  there  is  clear  fru^ration  of  Congressional 
intent  and  waste  in  the  total  Federal  process.  Further,  states  and  lo- 
calities are  having  to  mount  their  own  duplicative  efforts  to  achieve 
the  same  purpose,  noise  control,  which  underlies  the  Environmental 
Protection  Agency's  regulatory  efforts.  Here  the  failure  at  the  Federal 
level  because  of  fragmented  responsibility  imposes  burdens  upon  other 
levels  of  government. 

The  Environmental  Protection  Airenov  expends  96  man  years  and  a 
$10,283,000  budget  to  implement  the  Noise  Control  Act.'4r  The  De- 
partment of  Transportation  estimates  that  for  fiscal  year  107u,  ap- 
proximately 98  man  years  and  $4,420  million  were  expended  on  noise 
abatement  activities.48 


41  Staff   tolpplmnp   conversation    with    Charles    Elkins.    Deputv   Assistant    Administrator 

re  \   i  ^ntember  197G). 
«42  U.S.C.   1857. 

Dtrol   Art  of  1972,  supra  note  42  at  §■$  17(c)(2),   1 
47  Ho-ise    Appropriations    Committee    hearings    on    1977    appropriations    tor    III'D    and 
Independent  Agencies.   Part   IV. 

tter   from    John    Wesler,    DOT    Office   of   Noise    Abatement    to    subcommittee   staff. 

I,   1976.  Mr.   Wesler  emphasized  that  these  figures  are  estimates  only,  sin.-.,  many 

staff  members  deal  with  broad  environmental  matters,  not  just  noise,  so  that  the  value's 

are    subjective    estimate    only.    Also,    the    funding    levels    do    not    include    salaries. 

Figures  are  for  fiscal  year  1976. 
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3.  Environmental  Protection  Agency  and  Department  of  Labor  ( Oc- 
cupational Safety  and  Health  Administration) 

The  Occupational  Safety  and  Health  Administration  regulates 
noise  limits  in  the  work  place  in  terms  of  dose  standards  (the  amount 
of  noise  a  worker  encounters),  while  the  Environmental  Protection 
Agency  regulates  environmental  noise  in  terms  of  the  impact  on  the 
public  health  and  welfare.  The  Environmental  Protection  Agency 
issues  regulations  concerning  noise  source  emission  from  machines.49 
some  of  which  are  used  in  work  place  situations.  Thus  the  Environ- 
mental Protection  Agency's  regulations  for  emission  of  noise  from 
individual  machines  might  be  more  stringent  than  the  rules  of  the 
Occupational  Safety  and  Health  Administration,  prescribing  the  al- 
lowed level  of  exposure  for  the  machine  operator.  Presumably  the 
stricter  rule  would  prevail,  but  the  potential  for  duplicative  Federal 
efforts  continues  to  exist,  with  the  attendant  waste.  Further,  public 
confusion  is  bound  to  result  whenever  two  Federal  agencies  issue  dif- 
fering noise  limits  applicable  to  the  same  situation.  The  fact  that  two 
agencies  are  regulating  the  same  noise  against  two  different  standards 
is  almost  sure  to  be  missed. 

The  Environmental  Protection  Agency  is  also  directed  to  coordi- 
nate the  noise  research  and  noise  control  programs  of  all  the  other 
Federal  agencies  which  have  a  responsibility  for  a  segment  of  this 
problem.  All  Federal  agencies  must  consult  with  EPA  when  prescrib- 
ing regulations  and  it  in  turn,  through  a  publicly  made  request  for  a 
report  and  subsequent  comment  on  that  report,  must  advise  the 
agency  when  its  proposed  rules  are  inadequate  to  protect  public  health 
and  welfare.  However,  this  process  can  lead  to  disagreement  between 
the  agencies  involved.  A  conspicuous  example  of  this  is  the  more  than 
year  long  controversy  regarding  the  Occupational  Safety  and  Health 
Administration's  proposed  90  A-weighted  decibel  8-hour  noi«e  ex- 
posure limit  for  occupational  situations,  which  the  Environmental 
Protection  Agency  considers  to  be  inadequate  to  protect  health  and 
welfare.50 

F.    PUBLIC   UTILITY    HOLDING    COMPANIES 

Interstate  holding  companies  which  are  engaged  through  their  sub- 
sidiaries in  the  electric  utility  business  or  in  the  retail  distribution  of 
nntnral  or  manufactured  eras  are  subiect  to  reofulntinp  bv  the  Securities 
and  Exchange  Commission  under  the  Public  Utility  Holding  Com- 
pany Act  of  1935.51  Under  this  Act,  the  Securities  and  Exchange 
Commission  regulates  the  issuance  and  sale  of  securities  bv  holding 
companies  and  their  subsidiaries.  The  Commission  spent  $580,000  and 
22. fi  man-years  on  regulation  under  the  Public  Utility  Holding  Com- 
panv  Act  for  fiscal  year  1976. 52 

Under  the  Federal  Power  Act.53  the  Federal  Power  Commission 
has  p-n-isdictiou  over  the  issuance  of  securities  by  public  utilities  which 


411  Vo'sp  Contrn1  Art  of  1072.  puvrn  note  42  nt  ?  H. 

^The  Occupational  Safety  and  Health  Act  of  1070  $  (UhP  20  U.S.C.  553 (bL  <rrants 
OSITA  authority  to  set  standards  for  workplace  health  and  safety.  OSHA  Docket  #  OSH  11 
relates  to  noise  exposure. 

■"'  15  U.S.C.  79(a)  et  seq. 

88  Staff  telephone  conversation  with  Andrew  J.  Rothman,  Director  of  Public  Affairs, 
Securities  and  Exchange  Commission,  August  1976. 

63  16  U.S.C.  824  et  seq. 
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are  not  subject  to  the  jurisdiction  of  the  Securities  and  Exchange 
Commission  under  the  Public  Utility  Holding  Company  Act  and  art 
not  organized  and  operating  in  a  state  in  which  security  issuances  are 
regulated  by  a  state  utilities  commission.  The  Federal  Power  Com- 
-ion  spent  $21,000  and  \  L»  man-year  on  the  regulation  of  issuance 
'•unties  by  public  utilities  under  its  jurisdiction,  ' 
While  the  Securities  and  Exchange  Commission  and  the  Federal 
Power  Commission  do  not  regulate  the  Mime  companies,  the  identity 
oi  function  between  the  two  agencies  results  in  the  Wasteful  mainte- 
nance of  two  separate  staffs,  possessing  a  common  expertise  . 

Q.    REGULATION    OF    LIQl  KriF.I)    NATURAL    GAS 

An  overlap  of  authority  exists  with  respect  to  the  safety  aspects  of 
liquefied  natural  gas  (LNG)  facilities  and  transportation  regulation: 
Under  the  Natural  (his  Pipeline  Safety  Act  of  l'.»7.v  the  Office  of 
Pipeline  Safety  of  the  Department  of  Transportation  is  responsible 
for  prescribing  minimum  safety  standards  for  all  facilities  used  in  the 
interstate  transportation  or  storage  of  natural  gas,  including  LNG 
facilities.  That  oilice  spends  about  $150,000  per  year  and  1^4  man 
years  on  LNG  regulation.50 

Under  the  Natural  Gas  Act.  the  Federal  Power  Commission  regu- 
lates the  construction  of  interstate  natural  gas  facilities,  including 
PNG  facilities,  and  the  importation  of  natural  gas.07  The  Commission 
may  attach  specific  safety  conditions  to  its  authorizations  to  import 
LNG  and  to  construct  LNG  facilities.58  Safety  is  also  a  primary  con- 
cern of  the  FPC  in  its  environmental  review  responsibilities  under 
the  National  Environmental  Policy  Act.59  The  Federal  Power  Com- 
mission has  spent  about  8180.000  and  3  man-years  on  LNG  regula- 
tion.60 The  Ports  and  Waterways  Safety  Act  of  1072  ,;1  gives  the  Coast 
Guard  jurisdiction  over  safety  in  the  transportation  and  handling 
of  LNG  aboard  vessels  in  U.S.  territorial  waters,  and  in  land  structures 
on  or  immediately  adjacent  to  such  waters. 

The  Department  of  Transportation  has  recognized  this  duplication 
of  responsibility  and  has  stated  that  legislation  to  correct  this  overlap 
"would  prevent  (LNG)  applicants  being  compelled  to  comply  with 
two  different — and  conceivably  conflicting — sets  of  Federal  require- 
ments on  the  same  subject  matter."  8a  The  elimination  of  this  overlap 
would  therefore  save  money  for  the  taxpayers  as  well  as  for  the 
businesses  involved. 

II.    REGULATION    OF    PESTICIDES 

The  Environmental  Protection  Agency  has  authority  to  regulate 
pestiqide   products   under  the   Federal   Insecticide,   Fungicide,  and 

31  staff  telephone  conversation  with  John  F.  King,  Comptroller.  Federal  Power  Com- 
mis.-ion.  August   107';. 

■49  D.S.C.  1671  et  seq. 

M  Staff  telephone  conversation  with  Lucian  Furrow.  Chief,  Regulations  Division, 
of   Pipeline   Safety   Operations.   Department  of  Transportation.  August   1976. 

6:  15  U.S.C.  717  or  seq. 

58  15  U.S.C.  717b  and  717f(e). 

»42  U.S.C.  4321  et  seq. 

10 Staff   telephone   conversation   with   John   F.   King,    Comptroller,    Federal    Po 
mission.  August  1976. 

U.S.C.  1221  et  seq. 

62  Letter  from  William  T.  Coleman,  Jr.,  Secretary  of  Transportation  to  the  Honorable 
Nelson  A.  Rockefeller,  President  of  the  Senate,  July  it,  1975. 
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Rodenticide  Act  (FIFRA)  .c3  There  are  some  33,000  pesticide  products 
on  the  market,  half  of  which  are  used  in  agriculture,  and  the  re- 
mainder for  household  and  institutional  use.64 

The  Environmental  Protection  Agency  authority  to  regulate  pesti- 
cides has  resulted  in  conflicts  with  the  Department  of  Agriculture.  The 
mission  of  the  Department  is  to  increase  food  and  fiber  production 
and,  in  performing  this  function,  it  encourages  the  use  of  pesticides. 
Accordingly,  in  order  to  protect  the  environment  or  human  health,  the 
Environmental  Protection  Agency  may  prohibit  the  use  of  a  product 
which  Agriculture  wishes  to  encourage  in  the  interests  of  increased 
crop  production.  A  well-known  example  of  this  conflict  occurred  when 
the  Environmental  Protection  Agency  cancelled  the  use  of  DDT,  a 
product  which  Agriculture  strongly  encouraged  for  use  on  cotton  and 
other  agricultural  crops.  As  a  result  of  the  Congressional  oversight 
hearings  on  FIFRA  in  1975,  the  Environmental  Protection  Agency  is 
now  required  to  furnish  Agriculture  with  a  proposed  notice  of  can- 
cellation and  the  Department  has  60  days  in  which  to  comment  on 
the  proposed  action.65  While  this  does  not  necessarily  eliminate  the 
divergent  views  of  the  two  agencies,  it  does  enable  Agriculture  to  voice 
its  comments  prior  to  any  pesticide  cancellation  at  the  price  of  addi- 
tional delay.  The  Environmental  Protection  Agency  expends  954  man- 
years  and  a  budget  of  $46,923,000  in  regulating  and  enforcing  the 
pesticides  program.66  The  Department  of  Agriculture  was  unable  to 
furnish  any  firm  estimates  of  the  man  years  or  dollars  involved,  but 
they  are  significant. 

iTY.  Conclusions  and  Recommendations 

There  are  many  instances  of  duplicative,  redundant  and  in  some 
cases  conflicting  programs  among  the  Federal  regulatory  agencies. 
Certain  instances  of  "duplication''  are  in  fact  cases  where  different 
agencies  are  considering  separate  aspects  of  a  problem  or  product  and 
separate  review  may,  therefore,  be  useful.  For  example,  the  Federal 
Communications  Commission  and  the  Federal  Trade  Commission  both 
examine  television  commercials  in  the  course  of  carrying  out  their 
respective  mandates.  Other  situations  are  examples  of  waste  of  re- 
sources, both  of  the  government  and  of  the  businesses  which  must 
comply  with  different  rules.  Still  others  illustrate  the  failure  of  the 
regulatory  process  to  deal  comprehensively  with  a  single  problem, 
such  as  the  environmental  dangers  of  aerosol  products.  Each  of  these 
situations  must  be  considered  separately.  The  Subcommittee  makes 
the  following  recommendations  with  respect  to  the  eight  cases  dis- 
cussed above. 

A.    CIVIL   LITIGATION 

The  Subcommittee  recommends  that  the  six  independent  regulatory 
commissions  (Interstate  Commerce  Commission.  Federal  Power  Com- 
mission, Federal  Trade  Commission,  Securities  and  Exchange  Com- 
mission, Federal  Communications  Commission,  and  Consumer  Prod- 

«7  U.S.C.  135  et  sen. 

'•♦For  further  discussion  of  pesticide  regulation  by  EPA.  see  chapter  4  of  this  report. 
6l  Public  Law  94-351,  approved  Nov.  28,  1975. 

•"  House  Appropriations  Committee  hearings  on  1977  appropriations  for  niT)  and  Inde- 
pendent Agencies,  Part  IV. 


uct  Safety  Commission)  be  given  exclusive  and  plenary  authority  to 
initiate  and  manage  civil  Litigation  arising  oul  of  implementation  oi 
their  respective  legislative  mandates.  Such  exclusive  jurisdiction 
would  eliminate  the  need  tot  duplicative  Legal  capabi]  iving 

both  appropriations  and  positions  within  the  Federal  government.  It 
would  ooviate  the  work  which  is  presently  necessary  on  the  pan  of 
commission  attorneys  who  must  first  explain  the  case  to  the  Depart- 
ment of  Justice  and  persuade  the  Department  to  take  it,  and  then  fully 
brief  the  Justice  staff  to  whom  the  case  has  been  assigned  It  would 
also  assure  that  the  attorneys  with  the  greatest  degree  of  familiarity 
with  a  particular  commission's  statutes  and  program  will  select  and 
manage  their  own  cases. 

In  the  case  of  the  three  agencies  having  regulatory  responsibility 
but  located  within  the  Executive  Branch  (  Environmental  Protection 
Agency,  National  Highway  Traffic  Safety  Administration,  and  Food 
and  Drug  Administration),  the  Subcommittee  believes  that  additional 
careful  study  is  necessary  on  the  issue  of  management  of  their  civil 
litigation.  The  Subcommittee  recognizes  that  there  may  be  separate 
considerations  applicable  to  these  three  agencies  making  centralized 
management  of  litigation  desirable  within  the  Executive  Branch.  On 
the  other  hand,  the  appropriate  committees  of  the  House  and  Senate 
should  also  look  closely  at  these  agencies'  recent  experience  in  litigat- 
ing through  the  Department  of  Justice.07  It  may  well  conclude  that 
when  an  Executive  Branch  agency  is  given  public  protection  regula- 
tory responsibilities,  it  is  preferable  or  even  essential  that  it  also 
have  all  authority  necessary  to  carry  out  its  functions. 

B.  ENERGY   REGULATORY   FUNCTIONS   AND   DATA    COLLECTION 

The  Subcommittee  recommends  the  creation  of  a  single,  independent 
agency  to  regulate  certain  energy  sources.  This  proposal  is  discussed 
in  more  depth  in  Chapter  10. 

C.  SAFETY  STANDARDS  FOR  TELEVISIONS  AND  OTHER  PRODUCTS 

D.  AEROSOL    PRODUCTS 

These  two  examples  illustrate  the  problems  which  occur  when 
similar  health  and  safety  hazards  are  regulated  by  several  agencies. 
Expertise  and  research  capability  are  duplicated  with  resulting  waste. 
Even  more  important,  the  fragmented  authority  results  in  less  effective 
regulation  because  no  single  agency  can  consider  the  full  range  of 
issues. 

For  these  reasons,  the  Subcommittee  recommends  the  creation  of  a 
Consumer  Safety  and  Health  Commission  to  assume  various  func- 
tions which  would  include  the  areas  in  the  three  examples.  This  pro- 
posal is  considered  in  detail  in  Chapter  17.  Recommendations. 

E.  NOISE   REGULATION 

F.  FUBLIC   UTILITY    HOLDING    COMPANIES 

G.  REGULATION   OF   LIQUEFIED   NATURAL   GAS 
IT.    REGULATION    OF   PESTICIDES 

For  these  cases,  the  Subcommittee  offers  no  specific  recommenda- 
tions at  this  time  on  eliminating  duplication  most  effectively.  The 

67  See  Appendix  A-C  for  a  summary  of  declinations  by  the  Department  of  Justice  of 
agency  referrals. 
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Subcommittee  believes  that  these  four  areas  should  be  considered 
promptly  after  the  agencies  involved  have  been  requested  to  submit 
their  views  to  the  Congress. 

The  Subcommittee  believes  that  regulation  should  be  as  effective  and 
as  inexpensive  as  possible.  The  two  objectives  are  often  surprisingly 
compatible.  Overlapping  and  duplicative  programs  reduce  Federal 
regulatory  efficiency,  unnecessarily  burden  the  business  community, 
and  cost  the  taxpayer  excessively.  The  public  benefits  by  elimination 
of  regulatory  redundancy. 


TABLE  1.— ACTUAL  AND 

POTENTIAL  OVERLAP  OR  CONFLICT  OF  REGULATORY  PROGRAMS 

Overlapping  or  conflicting 

Agency 

Function 

Department,  Bureau,  Agency, 

or  Commission 

CPSC Flammability  standards  for  interior  furnishings  of    National  Highway  Traffic  Safety  Administration. 

automobiles  and  recreational  vehicles. 

Aerosol  products Food  and  Drug  Administration  and  Environmental 

Protection  Agency. 

Special  packaging  of  pesticides Environmental  Protection  Agency. 

Risks  that  could  be  reduced  or  eliminated  by  ac-    Occupational  Safety  and  Health  Administration, 
tions  taken  under  the  Occupational  Safety  and 
Health  Act. 
Regulation  of  boat  equipment  as  defined  in  sec.    U.S.  Coast  Guard 

3(8)  of  the  Federal  Boat  Safety  Act  of  1971. 
Authority  to  develop  standards  and  regulations  for    Environmental  Protection  Agency, 
consumer    products   and    EPA's   authority   to 
promulgate  noise  regulations  for  various  prod- 
ucts under  the  Noise  Control  Act. 

FCC Safety  in  aviation  and  at  sea Federal  Aviation  Administration  and  U.S.  Coast 

Guard. 
Radio  monitoring  and  spectrum  management Office  of  Telecommunications  (Department  of  Com- 
merce). 

False  misleading  advertising Federal  Trade  Commission. 

Unfair  trade  practices Do. 

Children's  television Do. 

Application  of  the  fairness  doctrine  to  commercial  Do. 

announcements. 
FPC Liquefied  natural  gas  safety  facilities Office  of  Pipeline  Safety  (Department  of  Transpor- 
tation) and  U.S.  Coast  Guard. 

Energy  information  and  reporting  duties Federal  Energy  Administration,  Bureau  of  Mines, 

U.S.  Geological  Survey. 

FTC Unfair  methods  of  competition  and  unfair  or  de-    Antitrust  Division  (Department  of  Justice). 

ceptive  acts  or  practices. 

Practices  of  meat  packers. Packers  and  Stockyards  Division  (Department  of 

Agriculture). 
Disclosure  of  prescription  prices  by  retail  pharma-    Food  and  Drug  Administration. 

cists. 
Regulation  of  acts  and  practices  of  the  land  de-    Department  of  Housing  and  Urban  Development. 

velopment  industry. 
Activities  of  persons  engaged  in  promoting  pyra-    Securities  and  Exchange  Commission, 
mid  sales  plans. 

Regulating  pesticide  advertising Environmental  Protection  Agency. 

Dealings  with  mail  frauds Postal  Service. 

Eliminating  deceptive  and  confusing  tire-nomen-    National  Highway  Traffic  Safety  Administration, 
clature  and  marketing  practices. 

ICC Filings  of  tariffs  of  international  intermodal  trans-    Federal  Maritime  Commission. 

portation  carriers. 

SEC Interstate  electric  and  gas  companies  subject  to    Federal  Power  Commission. 

regulation. 

The  definition  of  "commodity" Commodity  Futures  Trading  Commission. 

Solvency  of  financial  institutions  versus  disclosure    Comptroller  of  the  Currency  and  Federal  Reserve 

of  information.  Board. 

Liquid    market    for    residential    mortgages    se-    Federal  Home  Loan  Mortgage  Corporation. 

curities. 
Regulating  the  securities  industry  in  a  manner  to    Antitrust  Division  (Department  of  Justice). 

best  protect  the  public. 
Conflicting  regulations  of  small  business  invest-    Small  Business  Administration. 

ment  companies. 
Conflicting  rules  on  the  types  of  financial  state-    Internal  Revenue  Service, 
ment  disclosures  by  a  taxpayer  electing  to  use 
last  in,  first  out  (LIFO)  inventory  method  of 
accounting. 
Corporations  organized   pursuant  to  the  Alaska     Department  of  Interior. 

Native  Claims  Settlement  Act  of  1971. 
Impact  of  the  Employee  Retirement  Income  Se-    Department  of  Labor  and  Internal  Revenue  Service, 
curity  Act  on  the  securities  industry. 
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TABLE   1— ACTUAL  AND   POTENTIAL  OVERLAP  OR  CONFLICT  OF  REGULATORY   PROGRAMS— Continued 

Overlapping  or  conflicting 

Agency       Function  Department,  Bureau,  Agency,  or  Commission 

EPA Electrx  power  generating  function Tennessee  Valley  Authority. 

Programs  established  to  increase  lie  burning  of    Federal  Energy  Administration, 
coal. 

Highway  building  functions Department  of  Transportation. 

Regulate  dredging  and  filling Corps  of  Engineers. 

Regulate  radioactive  discharges Nuclear  Regulatory  Commission. 

Aircraft  (noise  and  air  pollution) Federal  Aviation  Administration. 

Regulating  truck  noise ..   .      Department  of  Transportation. 

Allocating  low-polluting  supplies  of  oil  and  coal...  Federal  Energy  Administration. 

Protecting  fish  and  wildlife ....  Department  of  Interior. 

Management  of  pollution  of  land  and  facilities  ...  All  Federal  agencies. 

Reentering  fields  after  an  application  of  pesticides    Occupational  Safety  and  Health  Administration, 
(workplace). 

Pesticide  packaging.         Consumer  Product  Safety  Commission. 

EPA    prescribes    and    FDA    enforces    pesticide    Food  and  Drug  Administration. 

tolerances. 
Solicitation    of    the    Secretary    of    Agriculture's    Department  of  Agriculture, 
views  before  publishing  regulations. 

Transportation  of  hazardous  materials Department  of  Transportation. 

Treasury   prescribes   regulations  in  consultation     Department  of  Treasury, 
with  EPA  for  importation. 

Use  of  pesticides _ Department  of  Agriculture. 

Duplicate  regulation  of  some  products Food  and  Drug  Administration. 

False  and  misleading  advertising Federal  Trade  Commission. 

Safe  water  supplies Food  and  Drug  Administration. 

Lists   of   hazardous   materials   and   actions   that    Office    of    Hazardous    Materials    (Department    of 
should  be  taken  when  spilled  in  the  environ-        Transportation)  and  U.S.  Coast  Guard, 
ment. 
DOT  certifying  and  funding  programs  and  proj-     Department  of  Transportation, 
ects  which  may  conflict  with  promulgated  EPA 
transportation  plans  for  achieving  the  oxidant 
and  carbon  monoxide  standard  health. 
Coal  users  switching  to  oil  and  converting  plants    Federal  Energy  Administration, 
to     coal     with     violation     of     environmental 
standards. 

Aviation  noise  control  requirements Federal  Aviation  Administration. 

Control  of  noise  from  interstate  rail  and  inter-    Department  of  Transportation. 

state  motor  carriers. 
Mortgage  insurance  for  land  areas  impacted  by    Department  of  Housing  and  Urban  Development, 
noise  around  airports  and  near  transportation 
systems. 

Policies  affecting  military  air Department  of  Defense. 

Protect  the  public  from  loud  noise  pollution Consumer  Product  Safety  Commission. 

Emission  of  noise  from  machines  (sometimes  in    Occupational   Safety   and    Health    Administration, 
workplace  situation).  Department  of  Labor. 

Control  of  noise  pollution.. All  Federal  agencies. 

Energy  development  and  conservation  as  related     Environmental  Research  and  Development  Admin- 
to  waste.  istration  and  Federal  Energy  Administration. 

Application  of  Federal  radiation  guidance Department  of  Health,  Education,  and  Welfare. 

Automotive  emission  control  devices National  Highway  Traffic  Safety  Administration. 

Impact  of  a  proposed  highway  on  air  quality  and    Federal  Highway  Administration, 
noise  standards. 

Interstate  motor  carrier  noise  standards Do. 

Airport  noise Federal  Aviation  Administration. 

Locating  supplies  of  low  sulphur  coal Federal  Energy  Administration. 

Effluent  limits  for  radioactive  liquid  releases Nuclear  Regulatory  Commission. 

Pesticides  and  water  pollution  control Department  of  Agriculture. 

Planning  efforts  under  sec.  208  of  the  Federal    Soil    Conservation   Service  (Department  of   Agri- 
Water  Pollution  Control  Act.  culture). 
Allocation  of  fuels  and  unleaded  fuel  to  areas    Federal  Energy  Administration. 

where  unleaded  fuel  is  not  sufficiently  available. 
Enforcement  of  the  Federal  Water  Pollution  Con-    Department  of  Justice. 
trol  Act 

FDA Labeling  and  advertising  of  foods,  drugs,  cosmetics,    Federal  Trade  Commission. 

and  therapeutic  devices. 

Control  of  fish  and  fishery  products.. National     Marine     Fisheries     Service,     National 

Oceanic  and   Atmospheric  Administration  (De- 
partment of  Commerce). 
Labeling  of  alcoholic  beverages Bureau  of  Alcohol,  Tobacco,  and  Firearms  (Depart- 
ment of  Treasury). 
Aerosolized  sprays  containing  lecithin  and  pottery.  Consumer  Product  Safety  Commission. 
Control  of  mycotoxins  in  grains,  control  of  quality    Department  of  Agriculture, 
of  canned  fruits,  land  vegetables,  residues  of 
drugs  in  meat  and  poultry,  etc. 
Control  of  residues  of  pesticides  on  foods,  regu-    Environmental  Protection  Agency. 
I  lation    of    pesticides    that    are    also    animal 
drugs,  etc. 

NHTSA. Mobile  homes Department  of  Housing  and  Urban  Development. 

Off-road  vehicles Consumer  Product  Safety  Commission. 

Automobile  warranties Federal  Trade  Commission. 

Occupational  safety  and  health Department  of  Labor. 

Catalytic  converters Environmental  Protection  Agency. 

Motor  vehicle  equipment Consumer  Product  Safety  Commission. 

Source:  Replies  to  subcommittee  questionnaire  of  June  1975  (question  62  to  commissions  and  question  47 
to  single-administrator  agencies). 
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CHAPTER  15 

Use  and  Misuse  of  Benefit/Cost  Analysts 

/.  Introduction 

Congress,  by  the  Flood  Control  Act  of  1936,1  required,  as  a  prerequi- 
site to  a  decision  to  initiate  Federal  flood  control  efforts,  a  finding  that 
"benefits  to  whomsoever  they  may  accrue  are  in  excess  of  the  estimated 
costs  .  .  .  ,"2  The  Flood  Control  Act  contemplated  that  dollar  bene- 
fits and  dollar  costs  would  be  compared  in  the  now-familiar  benefit/ 
cost  ratio.  The  Army  Corps  of  Engineers  computed  the  benefit  side  of 
the  equation  by  calculating  the  amount  of  ecbnomic  damage  caused  by 
the  floods  in  prior  years.8  Cost  was  determined  by  adding  the  costs  or 
dike  and  reservoir  construction,  reservoir  lands,  pumping  plants,  and 
drainage.4  With  respect  to  benefits  more  difficult  to  measure,  the  fol- 
lowing approach  was  taken : 5 

Some  of  the  property  protected  particularly  in  areas  to  be  diked,  is  at  such 
low  elevation  as  to  have  little  present  value  for  any  purpose.  The  protection  of 
this  property  will  result  in  an  increase  in  value  considerably  in  excess  of  the 
benefits  from  the  elimination  of  damages  or  the  restoration  of  past  values.  There 
will  also  be  an  appreciation  in  values  of  surrounding  property,  as  well  as  gen- 
eral increases  in  property  value  in  the  flooded  aroas.  Since  all  these  benefits  are 
of  a  speculative  nature,  they  have  not  been  evaluated  in  this  report  Other  bene- 
fits that  have  not  been  evaluated,  except  indirectly  in  the  restoration  of  property 
values,  are  prevention  of  loss  of  life  and  increase  in  social  security  to  affected 
communities. 

Since  1936  our  collective  reluctance  to  quantify  benefits  and  costs  "of 
a  speculative  nature'*  has  declined  and  today,  for  example,  decisions  to 
prohibit  hazardous  uses  of  carcinogenic  (cancer-causing)  pesticides 
are  preceded  by  efforts  to  count  the  number  of  lives  potentially  affected 
by  levels  of  exposure  measured  in  parts  per  billion. 

Benefit/cost  analysis  has  been  borrowed  from  the  Army  Corps  of 
Engineers  and  implanted  as  a  prerequisite  to  many  health,  safety,  and 
environmental  regulatory  decisions. 

Its  usefulness  in  this  new  context  is  the  subject  of  this  inquiry. 

//.  Benefit /Cost  Analysis  Is  Required,  Increasingly  Often,  as  <>  Prs  - 

requisite,  to  I)(  ( isionmaking 

The  President,  by  Executive  Order  11821,  directed  executive  branch 
agencies  to  evaluate  the  "inflationary  impact"  of  "[M]ajor  proposals 

*ZZ  U.S.C.  Section  701a-T01f,  701h   (1970).  "It  is  generally  agreed  that  the  genesis  of 
cost-benefit  analysis  in   the  federal  government  is  the  Flood  Control  Act  of   1936.   .   .   ." 
G.   A.    Flescher  and  G.   P.  Jones,  "Cost-Benefit  and  Cost-Effectiveness  Analysis  in    I 
mining   Priorities   Among   Motor   Vehicle   Safety   Standards,   Programs   and  Projects,"    in 
"Proceedings  of  the  Fourth  International  Congress  on  Automotive  Safety,"   (19751 
D.S.C.  Section  701a  (1970). 

3  See,   e.g.,    "Report   on   Connecticut    River.    Massachusetts.    New    Hampshire,    Vermont, 
and  Connecticut,  H.R.  Doc.  No.  455,"  75th  Cong.,  2d  sess.,  108   (19o7). 

*  Id. 

6/<Z.  at  20-21. 
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for  legislation,  and  for  the  promulgation  of  regulations  or 
rules  .  .  .  ."  6  The  Office  of  Management  and  Budget,  within  the 
Executive  Office  of  the  President  (OMB),  by  its  Circular  No.  A-107 
implements  Executive  Order  11821.  It  requires : 7 

(1)  an  analysis  of  the  principal  cost  or  other  inflationary  effects  of  the  actions 
on  markets,  consumers,  businesses,  etc.,  and,  where  practical,  an  analysis  of  sec- 
ondary cost  and  price  effects.  These  analyses  should  have  as  much  quantitative 
precision  as  necessary  and  should  focus  on  a  time  period  sufficient  to  determine 
economic  and  inflationary  impacts. 

(2)  a  comparison  of  the  benefits  to  be  derived  from  the  proposed  action  with 
the  estimated  costs  and  inflationary  impacts.  These  benefits  should  be  quantified 
to  the  extent  practical,  and 

(3)  a  review  of  alternatives  to  the  proposed  actions  that  were  considered, 
their  probable  costs,  benefits,  risks,  and  inflationary  impacts  compared  with 
those  of  the  proposed  action. 

The  Council  on  Wage  and  Price  Stability,  within  the  Executive 
Office  of  the  President,  also  plays  a  major  role  in  the  President's  In- 
flation Impact  Statement  Program  established  by  Executive  Order 
No.  11821  and  OMB  Circular  No.  A-107.8  Its  Sixth  Quarterly  Report 
states : 9 

[t]he  Council  believes  .  .  .  that  agencies,  proposing  cost-increasing  actions 
[must]  be  particularly  careful  to  assure  both  themselves  and  the  public  that  the 
tangible  and  intangible  benefits  of  such  actions  do  indeed  exceed  the  costs  they 
will  cause  others  to  bear. 

Since  1971  OMB  has  managed  a  similar  procedure  for  interagency 
review  of  "[p]roposed  .  .  .  regulations,  standards,  guidelines,  and 
similar  materials  pertaining  to  environmental  quality,  consumer  pro- 
tection, and  occupational  health  and  safety."  10  This  procedure,  called 
"quality  of  life  review"  by  officials  in  affected  agencies,  requires 
selected  executive  departments  or  agencies  to  submit  a  summary  to 
OMB  indicating,  among  other  things,  "[alternatives  to  the  proposed 
actions  that  have  been  considered;  [and]  a  comparison  of  the  expected 
benefits  or  accomplishments  and  the  costs  (Federal  and  non-Federal) 
associated  with  the  alternatives  considered.  .  .  ."  1X 

The  Executive  Office  directives  have,  in  turn,  been  implemented  at 
the  individual  agency  level.  The  Secretary  of  Transportation,  on 
April  13,  1976,  promulgated  internal  Departmental  policies  requiring, 
with  respect  to  its  proposed  regulatory  actions,  "[a]n  estimate  of  re- 
sulting costs  to  the  private  sector,  to  consumers,  and  to  Federal,  State, 
and  local  government  as  well  as  an  evaluation  of  benefits  and  other 
impacts,  quantified  to  the  extent  practicable."  12  The  Environmental 
Protection  Agency,  by  its  Order  1000.6,  requires  computation  of  the 
"Economic  (cost/benefit  aspects)"  of  its  proposed  standards  and 
regulations.13 


«Exec.  Order  Xo.  11,821.  3  C.F.R.  (1071). 

"■  Executive  Office  of  the  President,  Office  of  Management  and  Budget,  Circular  No. 
A-107   (1075). 

"  Executive  Office  of  the  President,  Council  on  Wage  and  Trice  Stability,  Sixth  Quarterly 
Report  21   (April  1076). 

»  Id. 

10  Memorandum  from  OMB  Director  George  P.  Shultz  to  Heads  of  Departments  and 
Agencies!  Oct.  5,  1071. 

■Ha. 

v-  r.S.  Deportment  of  Transportation,  Policies  to  Improve  Analysis  and  Review  of  Regu- 
lations, 21  Fed.  Peg.  10200  (107C>). 

18 U.S.  Environmental  Protection  Agency,  Policy  and  Procedures  for  the  Standards  and 
Regulations  Development  Process,  EPA  Order  No.  1000.6  (Dec  10,  1071).  EPA  Order 
1000.6  was  superseded  by  EPA  Order  1000.6i \.  October  14.  1975,  which  with  EPA's 
"Manual    of   Procedures    for    the    Development    <>i'    Regulations,"    is   to   the   same   effect. 
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On  May  5,  L976,  a  bill  was  introduced  by  Senator  James  B,  Pearson 
which  WOuld  require  "cosl  and  benefit  assessment  statements"  M  with 
respect  to  any  agency  rulemaking  likely  to  have  a  "substantia] 

nomic  impact."  ''' 

///.  There  Arc  Problems  Involving  the  Accuracy  and  Reliability  of 

}[,  aXWTi  in'  nts 
A.  CROSS  OVEKESTTMATION  MAY  PREJUDICE  DECISIONS 

A.  startling  example  of  overestimation  occurred  in  1973  when  the 
Department  of  Agriculture  asked  the  Environmental  Protection 
Agency  to  establish  an  official  tolerance  loved  for  residues  of  hexachlo- 
robenzene  (HCB)  in  the  fat  of  cattle,  other  animals,  and  poultry.  The 
Department  of  Agriculture  supplied  estimates  to  the  Environmental 
Protection  Agency  of  the  economic  loss  for  various  levels  of  tolerance. 
Russell  W.  Peterson,  then  Chairman  of  the  Council  on  Environ- 
mental Quality,  gave  this  cogent  summary: 1G 

If  the  level  were  set  ;it  ."-tenths  of  a  part  per  million,  the  data  Indicated,  5,200 
cattle  worth  $2.6  million  would  have  to  be  destroyed.  In  spite  of  this  dire  pre- 
diction, EPA  (I hi  publish  a  tolerance  level  of  5-tenths  of  a  part  per  million  for 

BLCB.  Low  and  behold,  instead  of  the  projected  $2.6  million  loss,  only  $1,500 
worth  of  cattle — a  grand  total  of  three  head — had  to  be  destroyed. 

This  incident  does  not,  to  my  mind,  demonstrate  chicanery  nor  even  incom- 
petence. It  simply  proves  that  fallible  human  beings,  working  with  sketchy  in- 
formation under  a  deadline  imposed  on  them  by  a  health  hazard,  are  very  likely 
to  come  up  with  fallible  results. 

But  some  studies  surest  that  more  than  the  fallibility  of  human 
beings  may  be  at  work. 

B.  ESTIMATES  MAY  REFEECT  THE  BIAS  OF  THEIR  SPONSOR 

The  National  Highway  Traffic  Safety  Administration's  rulemaking 

docket  as  of  May  23,  197&,  had  received  five  estimates  predicting  the 
number  of  lives  that  could  potentially  be  saved  annually  by  issuance  of 
a  passive  restraint  standard  (assuming  manufacturers  choose  air  cush- 
ions with  lap  belts  to  meet  the  standard).17  The  estimates  ranged  from 
±700  net  lives  saved  (lives  saved  if  all  cars  were  equipped  with  passive 
restraints  less  live-  saved  by  safety  belts  assuming  realistic  rates  of 
usage)  to  19,000.18  General  Motors'  estimate  was  2,700.  Economics 
and  Science  Planning.  Inc..  estimated  that  3,000  lives  could  be  saved. 
Economies  and  Science  Planning,  Inc.  had  been  commissioned  by  the 
Council  on  Wage  and  Price  Stability  to  review  and  critique  the  Na- 
tional Highway  Traffic  Safety  Administration's  benefit/cost  analysis. 
The  Council  on  Wage  and  Price  Stability  selected  Economics  and 

-  S.  :;:sj,  94th  Con-.  2d  se<«.,  Section  20,  122  Con?.  Bee  56525,  56529  (May  5,  1976). 

15  Id. 

1G  Remarks  by  Russell  W.  Peterson.  Chairman,  Council  on  Environmental  Quality, 
Society  of  Toxicol*  gy  Annual  Meeting  (Mar.  1»;.  1976).  Cattle  with  residues  of  HCB  above 
t!i.>  official  tolerance  level  would  be  laid  from  the  market   to  avort  a  human   health  hazard. 

17  Hearings  on   Regulatory  Reform  of  the  National   Iliehway  Traffic  Safety  Administra- 
tion before  the  Subcommittee  on  Oversight  and  Investigations  of  the  House  Commits 
Interstate  and  Foreign  Commerce,  94th  Cong.,  2d  ses?.,  Vol.   IV,   Ser.   No.   94-83,  at  4^0 

re). 

w  Id, 
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Science  Planning  "[kjnowing  of  [its]  opposition  to  air  bags  but  in  the 
belief  that  [it]  could  make  the  most  credible  case  for  the  other  side."  19 
Ford  Motor  Company  estimated  that  3,600  lives  would  be  saved.  Ap- 
proximately in  the  middle  was  the  National  Highway  Traffic  Safety 
Administration's  estimate  of  8,900  lives.  Finally,  John  Z.  I)e  Lorean,  a 
former  General  Motors  Vice  President  and  proponent  of  passive  re- 
straint systems,20  under  contract  with  the  Allstate  Insurance  ( Company, 
a  supporter  of  passive  restraints  since  1972,  estimated  that  19,000  lives 
could  be  saved  by  issuance  of  the  passive  restraint  standard. 

The  projections  clearly  reflect  the  positions  taken  by  the  respective 
parties  regarding  passive  restraints.  Those  opposed.  General  Motors, 
Economics  and  Science  Planning,  and  Ford,  all  estimate  that  a  rela- 
tively small  number  of  lives  would  be  saved.  De  Lorean's  estimate 
reflects  his  own  and  the  Allstate  Insurance  Company's  support  for 
passive  restraints.  The  Xational  Highway  Traffic  Safety  Administra- 
tion's estimate  falls  between  the  two  extrejnes. 

C.  INACCURATE  ESTIMATES  MAY  BE  UNAVOIDABLE 

The  Occupational  Safety  and  Health  Administration's  (OSHA) 
efforts  to  regulate  occupational  noise  exposure  illustrate  the  difficulty 
of  accurately  projecting  costs.  The  firm  of  Bolt,  Beranek  and  New- 
man, Inc.,  endeavored  to  measure  the  cost  to  manufacturing  industries 
that  would  result  by  reducing  the  noise  exposure  limit  from  90  dBA 
(decibels)  to  85  dBA.  The  Bolt,  Beranek  and  Newman  firm  made  esti- 
mates in  1973  21  and  in  1975. 22  In  1973  the  firm  estimated  that  industry- 
wide compliance  with  an  85  dBA  and  a  90  dBA  regulation  would  cost 
$31.6  billion  and  $13.5  billion  respectively.  In  1975  the  same  firm 
changed  its  estimate.  It  projected  that  an  85  dBA  would  cost  $18.5  bil- 
lion and  a  90  dBA  would  cost  $10.5  billion.  The  second  cost  estimate 
to  meet  the  85  dBA  is  $13.1  billion  less,  or  about  60%  of  the  original 
estimate  made  only  two  years  before.  Bolt,  Beranek  and  Newman 
acknowledged  the  change  in  estimated  cost  and  attributed  it  to  a  vari- 
ety of  reasons.23  But  the  fact  remains  that  the  cost  estimates  were 
changed  considerably,  thus  revealing  an  ever  present  defect  in  using 
benefit/cost  analysis — inaccurate  measurements. 

19  "Subsequent  to  our  January  8  meeting  I  commissioned  Larry  Goldmuntz  of  Economics 
and  Science  Policy  [Sic]  to  prepare  a  written  critique  of  the  materials  you  had  given  us.  I 
did  this  knowing  of  his  opposition  to  air  bags  but  in  the  belief  that  he  could  make  the  most 
credible  case  for  the  other  side."  Memorandum  from  George  Eads,  Assistant  Director. 
Government  Operations  and  Research,  Executive  Office  of  the  President.  Council  on  Wage 
and  Price  Stability,  to  Dr.  James  B.  Gregory,  Administrator,  National  Highway  Traffic 
Safety  Administration,  Feb.  7,  15)75. 

20  "I  am  extremely  concerned  that  short-sighted,  tunnel  vision  may  prevail  in  the  auto 
industry's  present  economic  crises.  I  am  fearful  that  we  may  turn  away  and  delay  installa- 
tion on  all  of  our  passenger  cars  of  the  tried  and  proven  passive  restraint  systems  with 
their  vital  potential  to  attenuate  injury  and  spare  human  lives."  Address  by  John  Z.  De 
Lorean  (presenting  the  Occupant  Restraint  System  Expenditure/Benefit  Study  by  the  John 
/.  De  Lorean  Corp.),  National  Highwav  Traffic  Safety  Administration  Public  Meeting  on 
Occupant  Crash  Protection,  May  19,  1975. 

21  Bolt,  Beranek  &  Newman.  Inc..  "Impact  of  Noise  Control  at  the  Workplace."  Report 
Xo.  2071.  15,  28  (197."»).  Technically.  dBA  refers  to  decibels  as  measured  on  tbe  A  scale. 
The  A  scale  is  believed  to  best  correlate  with  human  response. 

-  Bolt,  Beranek  &  Newman,  Inc.,  "Economic  Impact  Analysis  of  Proposed  Noise  Control 
Regulation."  Report  No.  3246.  3-31  (1976). 

*  "Major  reasons  for  the  decrease  Include:  More  appropriate  extrapolation  .  .  .:  Meas- 
urements— rather  than  estimates — of  actual  in-plant  conditions  ;  and  Use  of  actual  industry 
expenditures  on  noise  control  projects  over  the  last  2  vears."  Id. 
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I).  WHEN  FACTORS  ON  EITHKH  BIDE  OF  1  HB  BQC  \Ti"\  l»i  IV  mi. am  REMENT, 
BENEFIT  COST  ANALYSIS  Afl  a  TECHNIQUE  TO  ADD  DECISIONMAKING 
BREAKS   DOWN 

Efforts  i"  calculate  the  number  o|  lives  thai  could  potentially  be 
saved  by  a  particular  motor  vehicle  safety  feature,  for  example,  can 
produce  only  rough  estimates.  Estimation  involves  consideration  of 
such  fa. -tor-  as  vehicle  speed  at  time  of  crash,  crash  mode  (side,  frontal, 
rollover,  single  or  multiple  impact),  severity  of  deformation  (cor- 
responding to  object  with  which  impan  was  made),  severity  of  injur- 
ies, decelerat  ion  curve,  and  resi  rainl  usage. 

The  problem  of  count  ing  lives  potent  tally  affected  is  especially  acute 
when  dealing  with  decisions  involving  cancer-causing  agents.  The 
case  study  on  pesticides  in  the  Environmental  Protection  Agency 
( 'hapter  indicated  that  as  many  as  25*  (  of  all  pesticide  products  in  the 
marketplace  arc  suspect  carcinogens.24 

Under  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act,  the 
Administrator  of  the  Environmental  Protection  Agency  may  allow  the 
use  of  a  known  carcinogen  it"  he  concludes  that  such  use  would  not 
constitute  an  "unreasonable  risk  to  man  or  the  environment,  taking 
into  account  the  economic  social,  and  environmental  cost.-  and  benefits 
of  [its]  use  .  .  .  /' 25  On  May  25,  1976,  the  Environmental  Protection 
Agency  issued  interim  procedures  and  guidelines  regarding  ''Health 
Risk  and  Economic  Impact  Assessments  of  Suspected  Carcinogens."  26 
The  "Interim  Guideline  for  Carcinogen  Risk  Assessment"  con- 
cluded: 27 

The  summary  section  of  the  risk  assessment  should  provide  a  statement  which 
encompasses  answers  to  the  following  questions:  (1)  How  likely  is  the  agent  to 
be  a  human  carcinogen?  (2)  If  the  agent  is  a  human  carcinogen,  what  is  the 
estimated  impact  en  human  health*." 

Simply  stated,  the  summary  is  supposed  to  quantify  the  number  of 
lives  potentially  affected  by  the  cancer  causing  agent.  Yet  the  task 
is  not  as  simple  as  the  guideline  would  suggest. 

The  first  obstacle  to  measurement  involves  the  complementary  con- 
cepts of  threshold  value  and  dose-response  relationship.  The  United 
States  Court  of  Appeals  for  the  Eighth  Circuit  in  one  of  the  many  de- 
cisions it  has  rendered  in  the  Resei  ce  Mining  case  framed  the 
problem  :  M 

In  order  to  predict  the  likelihood  and  magnitude  of  disease  resulting  from  ex- 
posure, one  must  have  some  idea  of  the  relevant  threshold  value  and  d>>><-- 
pesponse  relationships. 

The  Court  elaborated  in  a  footnote  : '-"•' 

A  threshold  value  is  that  level  of  exposure  below  which  no  adverse  health 
effects  occnr,  while  the  dose-response  relationship  quantifies  the  association 
between  disease-producing  levels  of  exposure  and  the  incidence  of  disease. 


?ee  Chapter  4  note  225  and  accompanying  tpxt. 
"Compare  7  D.S.C.  Section  136a(c)(5)   with  7  U.S.C.  Section  136(bb). 
-■"41  Fed.  Rep.  21402  (1976). 
-:41  Fed.  Keg.  21402,  21404  (1976). 

Merte  Mining  v.  U.8.,  0  E.R.C.  1600.  1613,  40S  F.  2d  1073,  19S0   (Sth  Cir.  June  4, 

6  K.R.C.  1613  n.  9,  49S  F.  2d  10S0. 
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The  Environmental  Protection  Agency  as  recently  as  December  -24, 
1975,  reaffirmed  its  position  that  the  concept  of  threshhold  value  has 
no  practical  significance  for  carcinogens.  In  proposing  standards  for 
vinyl  chloride,  the  Agency  quoted  the  Department  of  Health,  Educa- 
tion and  Welfare's  Ad  Hoc  Committee  on  the  Evaluation  of  Low 
Levels  of  Environmental  Chemical  Carcinogens: 30 

Xo  level  of  exposure  to  a  chemical  carcinogen  should  be  considered  toxicolog- 
ically  insignificant  for  man.  For  carcinogenic  agents  a  safe  level  for  man  cannot 
be  established  by  application  of  our  present  knowledge. 

Several  court  decisions  have  supported  the  Environmental  Protec- 
tion Agency's  position.31  Moreover,  efforts  to  establish  precise  dose- 
response  relationships  have  been  no  more  satisfactory.  The  latency 
period  between  initial  exposure  to  a  carcinogen  and  occurrence  of 
disease  is  said  to  be  somewhere  between  15  and  40  years.32  It  is  thus 
quite  difficult  to  generate  useful  epidemiological  data.  Following  the 
logic  of  the  Eighth  Circuit,  then,  the  Environmental  Protection 
Agency's  ability  to  predict  the  likelihood  and  magnitude  of  disease 
resulting  from  exposure  to  cancer-causing  chemicals,  or  put  another 
way,  in  the  terms  of  the  Environmental  Protection  Agency's  Interim 
Guideline  for  Carcinogen  Risk  Assessment,  the  Agency's  ability  to 
answer  the  questions  that  the  Guideline  poses  regarding  the  likelihood 
that  an  agent  is  a  human  carcinogen  and  the  estimated  impact  on  hu- 
man health,  is  severely  limited,  if  not  nonexistent. 

Difficulties  associated  with  extrapolation  from  animal  studies 
(to  estimate  impact  on  human  health  in  order  to  satisfy  the  Guideline 
for  carcinogen  risk  assessment)  confound  the  problem.  In  this  con- 
text, the  Environmental  Protection  Agency's  Guideline  states 
unequivocally : 33 

The  available  techniques  for  assessing  the  magnitude  of  cancer  risk  to  human 
populations  on  the  basis  of  animal  data  alone  are  very  crude  due  to  uncertainties 
in  the  extrapolation  of  dose-response  data  to  very  low  dose  levels  and  also  be- 
cause of  differences  in  levels  of  susceptibility  of  animals  and  humans. 

The  National  Cancer  Advisory  Board's  Subcommittee  on  Environ- 
mental Carcinogenesis,  on  June  2.  1976.  made  public  its  General 
Criteria  for  Assessing  the  Evidence  for  Carcinogenicity  of  Chemical 
Substances.  The  National  Cancer  Advisory  Board  agreed  with  the 
Environmental  Protection  Agency's  conclusion : S4 

Quantitative  extrapolation  from  animal  studies  for  the  purposes  of  evaluating 
human  risks  entails  large  uncertainties  at  the  present  time. 

At  this  juncture  risk/benefit  analysis  as  a  technique  to  aid  decision- 
making breaks  down.  The  number  of  unknowns  contributing  to  the 
measurement  of  risk  make  the  measurement  in  the  Environmental^ 
Protection  Agency's  terms  "only  .  .  .  rough  indications  of  effect.*' 


30  Ad  Hoc  Committee  on  the  Evaluation  of  Low  levels  of  Environmental  Chemical  Car- 
cinogens, The  Evaluation  of  Environmental  Carcinogens,  Apr.  22.  1970,  quoted  in  "En- 
vironmental Protection  Agency's  Proposed  Standard  for  Vinyl  Chloride."  40  Fed.  Reg. 
59532.,  59533   (1975). 

«*-See,  r.q..  Environmental  Defense  Fund,  Tne.  v.    EPA,  -"10  V.  2d  12P2   (D.C.  Cir.  1975). 

•8  "It  usually  takes  15-40  years  between  exposure  to  a  cnnoer-produrlncr  ohemic*!  nnd 
manifestation  of  the  disease.  However,  there  are  documented  cases  of  a  latency  period  as 
short  as  1  year  and  as  long  as  75."  Exeeutive  Office  of  the  President.  Council  on  Environ- 
mental  Quality.   Sixth   Annual   Environmental   Quality  Report  27   (1075). 

Si  Health  Risk  and  Economic  Impact  Assessments  of  Suspected  Carcinogens,  41  Fed. 
Reg.   21402.  21404   (1976). 

s*  National  Cancer  Advisorv  Board  Subcommittee  on  Environmental  Carcinogenesis, 
National  Cancer  Institute.  General  Criteria  for  Assessing  the  Evidence  for  Carcinogenicity 
Of  Chemical  Substances  8. J.  Nat'l  Cancer  Institute (1076). 
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Efforts  to  precisely  measure  risks  posed  by  individual  cancer-causing 
agents  currently  involve  so  many  obstacles  that  they  are  an  essenl  ially 
useless  exercise. 

E.   BENEFIT/COST  analysis   MAT   I  NS  i  CTl  TloNALlzi:  A  BIAS  AGAINST  TUTS 

PUBLIC   INTEREST 

Harold  P.  Green,  Professor  of  Law  at  George  Washington  Univer- 
sity, observed : M 
There  are  several  difficulties  Inherent  In  giving  complete  validity  to  cost-ben- 

rfit  analysis.  Benefits  tend  to  be  relatively  obvious  and  immediate,  While  risks, 
by  their  very  nature,  tend  to  be  relatively  remote  and  speculative,  especially 
whore  the  technology  Ls  now  and  where  epidemiological  data  are  noi  yel  avail- 
able. In  such  oases,  quantified  benefits  will  almost  always  outweigh  quantified 
risks.  For  this  reason,  the  decisionmaking  process  may  be  hotter  'informed1  if 
the  risks  are  described  qualitatively  rather  than  quantitatively. 

Rita  Campbell,  senior  fellow  with  the  Hoover  Institution  at  Stan- 
ford University,  writing  on  food  safely  regulation,  made  the  mirror- 
image  observation: 3C 

A  difficulty  in  weighing  large  risks,  sometimes  of  unknown  probability,  to  a 

few  persons  against  relatively  small  benefits  to  many  people  is  that  the  signifi- 
cance of  the  large  risk  and  its  possible  horror  to  the  individual  are  more  easily 
comprehended  and  thus  well  publicized.  On  the  other  hand,  the  relatively  small 
benefit  to  each  individual  has  little  public  impact,  even  though  when  multiplied 
manifold  it  may  become  much  larger  in  total.  Thus  even  the  existence  of  these 
benefits,  actual  or  potential,  is  often  unknown  by  the  person  that  may  benefit. 

From  Campbell's  observation  the  National  Academy  of  Sciences 
concluded:37  "[bjeeause  of  these  factors,  benefits  may  receive  less 
weight  than  they  deserve  in  regulatory  decisionmaking. n 

The  point  that  both  Campbell  and  Green  are  making  is  essentially 
the  same.  When  one  side  of  the  equation  may  be  measured  with  rela- 
tive accuracy  and  when  that  measurement,  itself  large,  is  compared 
with  the  uncertain  and  tentative  measurement  on  the  other  side  of  the 
equation,  the  decision  that  benefit/cost  analysis  in  that  instance  sug- 
gests may  well  reflect  no  more  than  the  decisionmaker's  capacity  to 
quantify  factors  on  each  side  of  the  equation.  The  benefits  associated 
with  the  use  of  a  given  pesticide  are,  in  Professor  Green's  terms,  rela- 
tively obvious  and  immediate,  while  the  risk  associated  with  the  use 
of  a  pesticide  (the  Environmental  Protection  Agency  .substitutes 
risk  benefit  analysis  for  benefit/cost  analysis  in  the  context  of  certain 
regulatory  decisionmaking  including  pesticides')  believed  to  be  a 
human  carcinogen  are.  again  in  Professor  Green's  terms,  relatively 
remote  and  speculative.  The  Environmental  Protection  Agency  has 
by  regulation  required  not  only  that  risks  and  benefits  be  identified 
1/iit  that  risks  mn.-t  "outweigh"'  benefits  in  order  to  be  unreasonable.6* 
(That  this  requirement  is  at  variance  with  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  is  fully  discussed  in  Chapter  1  on  the 
Environmental  Protection  Agency.) 

1  Green,  "The  Risk-Benefit  Calcohii  in  Safety  DeteralnaUoaa."  4.1  Gee.  Wash.  L.  Her. 
7'.)1.  804   (1975). 

M  R.  R.  Campbell,  "Food  Safety  Regulation  :  A  Study  of  the  l'.-e  and  Limitations  of 
Cost-Benefll  Analysis  22"  11   (1974). 

"Nat'i  Academy  of  Sciences,  "Decision  Making  for  Regulating  Chemicals  in  the  En- 
vironment" 59   ( 1  it?.",  i. 

"Section  162.11(a)(5),  (6),  -lo  Fed.  Reg.  28282  (1975). 
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Professor  Green's  conclusion,  then,  that  "quantified  benefits  will  al- 
most always  outweigh  quantified  risks''  assumes  special  importance  in 
the  context  of  pesticide  decisionmaking.  For  his  conclusion  suggests 
that  the  Environmental  Protection  Agency  lias  institutionalized  a 
bias  against  the  public  interest.  Rather  than  helping  the  decision- 
maker make  an  objective  and  rational  choice,  benefit/cost  analysis  in 
the  context  of  pesticide  decisionmaking  encourages  the  decision- 
maker to  make  a  biased  choice. 

F.  benefit/cost  analysis  is  xot  a  neutral  and  objective  decision- 
making TECHNIQUE  WHEN  CRITICAL  FACTORS  MUST  BE  VALUED 
SUBJECTIVELY 

The  decisionmaker  needs  a  common  measure,  such  as  a  monetary 
value,  in  order  to  compare  benefits  and  costs.  Although  it  may  seem 
exceedingly  inappropriate  to  place  a  dollar  value  on  a  human  life.39  a 
practice  "sometimes  considered  'crass'  or  'unfeeling',"  40  the  question 
is  whether  such  practice  can  be  avoided. 

In  cost-effectiveness  analysis  (a  variation  of  benefit/cost  analysis), 
a  decision  between  or  among  alternatives  can  be  made  without  placing 
a  value  on  human  life.  For  example,  the  National  Highway  Traffic 
Safety  Administration's  comparison  between  the  air  cushion  plus  lap 
belt  and  the  lap  belt  alone  shows  that  if  the  single  objective  were  to 
save  lives,  the  former  system  would  save  more  lives,  and  should  be 
selected  as  the  appropriate  alternative.  The  next  question  then  is 
whether  to  go  ahead  with  the  air  cushion  plus  lap  belt  system. 

This  question  asks  whether  the  cost  to  manufacturers,  which  may  be 
] >a^sed  on  to  the  public,  is  worth  the  saving  in  lives.  Although  the  above 
estimates  of  the  net  lives  saved  varied,  a  decision  not  to  issue  a  passive 
restraint  standard  must  be  understood  as  a  decision  not  to  save  at 
least  2.700  lives,  since  that  was  the  lowest  of  the  diverse  estimates. 
On  one  side  of  the  equation  is  2.700  lives:  on  the  other  side  is  the  cost 
in  dollars  to  manufacturers  and  the  public  resulting  from  a  passive 
restraint  requirement.  The  decisionmaker  may  either  place  a  value  on 
human  life  and  multiply  that  value  by  the  number  of  lives  to  be  saved 
in  order  to  make  both  sides  of  the  equation  commensurable,  and  thus 
expressly  put  a  value  on  life,  or  he  mav,  without  putting  both  sides 
of  the  equation  into  dollars,  make  his  decision  subject ivel v.  But  this 
latter  method  would  imply  a  value  for  human  life,  for  a  decision  not 
to  issue  the  standard  would  mean  that  the  cost  was  too  expensive  to 
save  2.700  lives.  And  thus  the  cost  divided  by  the  number  of  lives  that 
could  have  been  saved  eouals  the  implicit  value  accorded  each  life  by 
the  National  Highway  Traffic  Safety  Administration.  The  National 
Academy  of  Sciences,  following  a  similar  example,  concluded  : 41 

In  the  example  presented  here,  choice  determined  value,  rather  than  value 
determining  choice.  The  prohlem  of  valuation  cannot  be  avoided.  Our  thesis  is 


'Tor  a  variety  of  purposes  and  in  a  number  of  different  contexts,  human  life  Is  valued 
everyday.  Workman's  compensation,  life  Insurance,  personal  injury  and  wrongful  death 
lawsuits,  all  place  monetary  values  on  human  life  and  limh.  Russell  W.  Peterson,  while 
Chairman  of  the  Counel]  on  Environmental  Quality,  posed  the  question,  however,  that 
T)la<-e<;  tlie  exercise  in  perspective  ;  "What  multi-millionaire,  flat  on  his  hark  with  eaneer. 
wouldn't  eho  his  entire  fortune  to  recover*5"  Remarks  by  Russell  W.  Peterson.  Chairman, 
Council  on  Environmental  Quality.  Society  of  Toxicology  Annual  Meeting  (Mar.  16.  1976). 

«°  Flee  note  36  sunra  at  10. 

41  Sec  note  37  supra  at  166. 


513 

that  since  valuation  of  Don-commensurables  la  unavoidable,  it  la  better  to  con- 
front the  choice  of  values  openly  and  explicitly  than  to  allow  values  to  he  hidden. 

Moreover,  by  making  the  valuation  explicit,  internal  consistency 
can  be  more  easily  achieved.  For  example,  if  a  hypothetical  safety 
measure  #1  would  cost  $100,000  and  would  have  the  capacity  to  save 
four  lives,  the  decisionmaker,  if  he  decided  to  require  such  measure, 
would  be  valuing  life  ai  at  least  $25,000  each.  II'  the  decisionmaker 
had  the  choice  of  requiring  an  alternative  measure  #2  at  a  cost  of 
$120,000  but  with  the  capacity  to  save  six  lives,  he  must  be  made  to 
understand  that  a  decision  not  to  require  measure  #2  would  mean 
that  he  values  human  life  at  less  than  $20,000  per  life.  It  would  be 
inconsistent,  then,  to  order  measure  #1  and  not  to  order  measure  #2. 
It  may  be  that  despite  the  inconsistency,  the  cost  may  have  reached 
a  level  bevond  which  the  decisionmaker  refuses  to  go  and  the  com- 
peting objective,  that  is  the  objective  to  avoid  unreasonably  burden- 
some costs,  may  have  controlled  the  decision. 

IV.  Critical  Factors  May  Be  Neglected 

The  Environmental  Protection  Agency's  Interim  Procedures  and 
Guidelines  for  Health  Risk  and  Economic  Impact  Assessments  of 
Suspected  Carcinogens42  illustrate  well  the  importance  of  considering 

all  benefits  and  all  costs.  As  noted  above,  the  analysis  of  the  risk  side 
is  limited  primarily  to  an  assessment  of  the  likelihood  and  magnitude 
of  the  cancer  risk.  The  Economic  Impact  Analysis  of  Proposed  Regula- 
tory Actions  to  Control  Carcinogenic  Pesticides,  for  example,  is  to 
contain :  4:; 

''1.  Identification  of  the  major  uses  of  the  pesticide,  including  esti- 
mated quantities  used  by  crop  or  other  application. 

2.  Preliminary  identification  of  the  minor  uses  of  the  pesticide,  in- 
cluding estimated  quantities  used  by  categories  such  as  lawn  and  gar- 
den uses  and  household  uses. 

3.  Identification  of  registered  alternative  products  for  the  uses  set 
forth  in  1)  and  2)  above,  including  an  estimate  of  their  availability. 

4.  Determination  of  the  change  in  costs  to  the  [user]  of  providing 
equivalent  pesticide4  treatment  with  any  available  substitute  products. 

5.  Assessment  of  regulation  impact  upon  user  productivity  (e.g., 
yield  per  acre  and/or  total  output)  from  using  available  substitute 
pesticides  or  from  using  no  other  pesticide. 

6.  If  the  impacts  upon  either  user  costs  or  productivity  are  in- 
significant, a  qualitative  assessment  of  the  regulation's  impact  on  pro- 
duction of  major  agricultural  commodities  and  retail  food  prices  of 
such  commodities." 

By  limiting  consideration  to  risks  and  to  benefits  and  by  limiting  the 
expression  of  risks  to  numbers  of  people  likely  to  be  affected,  the  En- 
vironmental Protection  Agency  is  seeking  to  avoid  expressly  placing 
a  value  on  nonmonetary  factors  such  as  human  life. 

As  the  foregoing  discussion  demonstrates,  decisionmakers  may 
explicitly    value    life    or    implicitly    value    life,    but    they    may    not, 

43  See  nofp  33  supra. 

43  See  n<>te  ;w  supra  at  2i4or>. 
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because  of  the  nature  of  their  trade-offs,  avoid  placing  a  value  on  life 
altogether  so  long  as  they  insist  on  using  benefit/cost  analysis.  More- 
over, acknowledging  that  valuing  life  at  a  specific  dollar  amount 
involves  numerous  difficulties,  there  are,  nonetheless,  many  costs  asso- 
ciated with  cancer  that  cannot  be  neglected  and  that  are  more  easily 
quantified.  The  National  Cancer  Institute  has  estimated  that  $1  billion 
will  be  spent  in  the  United  States  for  cancer  research  during  1976.4* 
In-patient  hospital  care  for  cancer  patients  is  estimated  to  cost  Si. 8 
billion  each  year.45  When  other  disease-related  costs  are  factored  in, 
annual  economic  expenditures  for  cancer  are  estimated  to  run  "[w]ell 
into  the  tens  of  billions  of  dollars."  46  In  1968,  an  estimated  1.8  million 
work  years — not  including  time  lost  while  sick — was  calculated  as  lost 
due  to  cancer  mortality.47  The  Council  on  Environmental  Quality  re- 
ported in  December  1975 : 48 

Cancer  killed  a  reported  358,400  U.S.  citizens  in  1974.  About  1  million  are  under 
treatment  for  the  disease,  and  each  year  900,000  new  cases  are  diagnosed.  Of 
these,  about  one-third  is  skin  cancers — troublesome,  sometimes  painful,  but 
usually  treatable,  and  with  no  significant  impact  on  life  expectancy;  the 
other  600,000,  however,  are  serious  and  are  potentially  fatal.  The  American 
Cancer  Society  estimates  that  25  percent  of  the  213  million  people  now  living 
in  the  United  States  will  ultimately  develop  some  form  of  cancer. 

Health  factors  as  well  as  economic  factors  may  be  ignored.  Com- 
parison of  decisionmaking  under  the  Federal  Water  Pollution  Control 
Act  with  decisionmaking  under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  illustrates  this  point.  The  Administrator  of  the 
Environmental  Protection  Agency  is  directed  by  the  Federal  Water 
Pollution  Control  Act  to  publish  a  list  of  toxic  pollutants  for  which  he 
proposes  to  establish  effluent  standards.49  In  publishing  such  a  list  the 
Administrator  is  required  to : 50 

[t]ake  into  account  the  toxicity  of  the  pollutant,  its  persistence,  degradability. 
the  usage  or  potential  presence  of  the  affected  organisms  in  any  waters,  the 
importance  of  the  affected  organisms  and  the  nature  and  extent  of  the  effect  of 
the  toxic  pollutant  on  such  organisms. 

Xew  York's  Department  of  Environmental  Conservation  ob- 
served : 51 

The  significance  of  bioaccumulation  is  that  PCB's  [a  specific  toxic  pollutant] 
are  accumulated  in  fish  and  other  high  lipid  organisms  to  points  far  higher  than 
the  PCB  concentrations  to  which  the  organisms  are  exposed.  Experimental  re- 
sults introduced  at  the  [PCB]  hearing  showed,  for  example,  that  Fat  Head 
Minnows  accumulate  A-1254  [trade  name  of  a  particular  type  of  PCB]  to  a 
point  200,000  times  greater  than  the  concentratoin  in  which  they  are  placed. 

For  those  chemicals  that  can  bioaccumulate,  then,  the  risk  from  low 
level  ambient  pollution  is  greatly  increased.  This  is  particularly  true 
also  if  the  chemical  biomagnifies.  The  Department  of  Environmental 
Conservation  continued : 52 

Fish  also  accumulate  PCB's  through  the  food  chain,  by  means  of  biomagnifi- 
cation.  At  each  level  of  the  food  chain,  organisms  absorb  the  collected  accumu- 

4t  1  >r.  Frank  J.  Rauseher,  Jr.,  Director,  National  Cancer  Institute,  Hearings  on  Depart- 
ments of  Labor  and  Health.  Education,  and  Welfare  Appropriations  for  1077  Eefore  thp 
Subcommittee  on  the  Departments  of  Labor  and  Health,  Education,  and  Welfare  of  the 
Iiunse  Committee  on  Appropriations.  Pith  Cong.,  2d  sess.,  pt.   1.  at  147  (107t;). 

**  National  Cancer  Institute,  Cancer  Rates  and  Risks  3  (2d  ed.  1974). 

««  Id. 

47  fifee  note  14  .vupra. 

a  See  note  .".12  supra  at  112  (footnotes  omitted). 

<p33  U.S.C.  §  1317(a)(1)    (1974). 

™  Id. 

61  In  re  General  Electric  Co..  N.T.  Department  of  Environmental  Conservation,  6  Envt'l.  L. 
Rep.   30007,  30014   (1976). 

"Id. 
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lation  of  PCB'a  in  the  lower-level  organisms.  Fish  arc  relatively  bigs  on  the 

food  chain.  Humans  arc  higher. 

When  these  two  properties  are  combined  with  non-biodegradability, 
which  means  that  the  chemical  may  exist  in  a  given  medium 

water,  human  tissue)  for  a  Long  time,  the  threat  posed  by  the  chemical 
beeomes  even  more  serious. 

On  June  10,  1976,  the  Environmental  Protection  Agency  published 
proposed  toxic  pollutant  effluent  standards  under  the  Federal  Water 
Pollution  Control  Act  for  aldrin  and  dieldrin,  DDT  (and  its  metabo- 
lites), Endrin  and  Toxaphene.58  In  the  Agency's  words:  M 

[i  | he  f<"ir  toxic  pollutants  arc  among  the  most  highly  toxic  pesticide*  known 
to  man.  All  four  have  been  clearly  shown  to  result  in  lethal  and  sublethal  t<»xlc 
effects  at  low  dose  levels  upon  a  wide  range  of  fish,  birds,  mammals,  and  other 
wildlife,  and  have  also  demonstrated  serious  adverse  health  effects  to  man. 
Moreover,  all  four  poUutants  are  highly  mobile  and  insistent  in  the  environ- 
ment, and  have  demonstrated  particular  harm  to  acquatic  organisms,  in  which 
they  bioaccnmnlate  greatly. 

Nonetheless,  the  Environmental  Protection  Agency's  risk  analysis 
for  carcinogenic  pesticides  I  as  distinguished  from  its  risk  analysis  for 
toxic  pollutants  under  the  Federal  Water  Pollution  Control  Act)  in- 
explicably neglects  to  clearly  require  consideration  of.  among  other 
things,  the  properties  of  a  chemical  to  bioaccumulate  or  biomagnify. 

This  list  of  omitted  factors,  although  not  comprehensive,  does  sug- 
gest the  types  of  problems  that  may  arise  when  consideration  of 
benefits  and  .<»<ts  is  too  narrowly  limited.  On  the  other  hand,  the 
danger  inherent  in  requiring  exhaustive  consideration  of  relevant 
factors  is  that  significant  delay  may  result.  The  potential  for  delay 
from  thorough  analysis  and  the  risk  of  prejudice  from  incomplete 
analysis  both  suggest  the  impropriety  of  reliance  on  benefit/cost 
analysis. 

"T.  Conclusion 

The  limitations  on  the  usefulness  of  benefit/cost  analysis  in  the  con- 
text of  health,  safety,  and  environmental  regulatory  decisionmaking 
are  so  severe  that  they  militate  against  its  use  altogether.  If  techniques 
can  be  developed  to  more  satisfactorily  measure  factors  that  currently 
defy  measurement,  problems  associated  with  accuracy  may  become 
less  important.  But  reliability  will  continue  to  be  a  factor  so  lonrr  as 
benefit  /cost  studies  are  performed  by  partisan  advocates.  Benefit  'cost 
analysis  of  regulations  in  effect  may  be  more  productive  than  analysis 
of  prospective  regulation  since  at  least  some  factors  will  be  actually 
measured,  but  its  use  there  too  should  be  monitored  carefully  to  ensure 
that  it  is  aiding  and  not  impeding  objective  and  rational  decision- 
ma  kin  g. 

In  this  regard  the  Subcommittee  emphasizes  that  when  subjective 
valuation  is  unavoidable,  benefit /cost  analysis  is  neither  neutral  nor 
objective.  Whenever  benefit /co=t  analysis  is  used,  all  relevant  factors 
must  be  considered  in  order  to  inform  the  decisionmaker's  choice  as 
fully  as  possible.  If  significant  delay  may  result  from  this  proc 
different  decisionmaking  technique  should  be  used.  Finally,  whenever 
benefit  Vo=t  analysis  operates  to  bias  a  deci-ion  (such  as  its  application 
by  the  Environmental  Protection  Agency  in  making  decisions  to  limit 
or  prohibit  hazardous  use  of  pesticides),  its  use  is  inappropriate. 

"41  Fpd.  Rpj:23.*>70  (1076). 
"  Jd.  (Emphasis  added.) 
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CHAPTER  16 
Regulatory  Reform  Alternatives 

/.  Introduction 

The  preceding  chapters  have  identified  critical  regulatory  problems 
in  agencies  within  the  jurisdiction  of  the  Committee  on  Interstate  and 
Foreign  Commerce  and  this  Subcommittee.  Chapter  17  summarizes 
our  recommendations.  It  is  the  Subcommittee's  belief  that  these  pro- 
posals when  adopted  will  increase  the  responsiveness  and  effectiveness 
of  these  regulatory  agencies. 

Before  turning  to  these  recommendations,  your  Subcommittee  wishes 
to  review  certain  popular,  alternative  proposals  for  regulatory 
reforms : 

1.  Congressional  veto  of  regulations  (provision  for  the  Con- 
gress, its  individual  Houses  or  its  committees  to  disapprove 
agency  regulations) ; 

2.  Sunset  (automatic  termination  of  an  agency  or  the  effective- 
ness of  its  regulations  absent  re-enactment  on  a  date  certain)  ;  and 

3.  Executive  control  of  regulatory  agencies  or  regulations. 

As  a  class,  these  mechanisms  provide  either  "action-forcing"  or 
"action-permissive"  devices  which  would  require  the  Congress,  the 
Executive,  or  both  to  confront  the  issue  of  regulatory  reform  in  a 
specified  time  frame.  The  various  problems  of  the  regulatory  process — 
delay,  inefficiency,  special  interest  bias,  etc. — are  not  addressed  directly 
by  any  of  these  initiatives.  Consideration  of  regulatory  problems  is 
deferred  and  reform  requires  some  other  action  at  a  future  date.  In 
effect,  they  are  legislative  or  executive  branch  reforms  rather  than 
regulatory  reform  proposals. 

These  proposals  attribute  the  defects  of  regulation  primarily  to  a 
lack  of  means  in  the  Congress  or  the  Executive  to  effect  reform.  For 
this  reason,  we  first  review  the  means  available  before  we  discuss  the 
constitutional  and  policy  implications  of  these  proposals. 

77.  Existing  Mechanisms  of  Reform 

A.    CONGRESS 

1.  Remedial  legislation. — Article  I  of  the  Constitution  vests  all  Fed- 
eral legislative  power  "in  a  Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Representatives."  The  President 
through  his  veto  power  has  a  major  role  in  the  legislative  process.1 
However,  ultimate  legislative  authority  is  preserved  in  the  Congress 

1  Watson,  "Congress  Steps  Out :  A  Look  at  Congressional  Control  of  the  EiecutiTe" 
63  Cat  L.  Rev.  «jy;  (1975). 
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through  the  provision  for  override  of  presidential  vetos  by  a  two-thirds 
vote  of  both  Houses  of  Congress.2 

Administrative  agencies  were  created  and  are  constantly  modified 
pursuant  to  this  constitutional  authority.  Regulatory  reform  legisla- 
tion is  often  under  consideration  by  the  Congress. 

Examples  abound:  after  oversight  hearings  in  April  and  May  107.") 
on  the  Federal  Energy  Administration,  it  became  clear  to  many  Mem- 
bers that  energy  information  being  supplied  to  the  Congress  and  the 
nation  was  inadequate.  As  a  consequence,  amendments  to  the  Energy 
Policy  and  Conservation  Act  (then  II. R.  7014)  were  offered  to  provide 
for  General  Accounting  Office  audits  of  energy  information  of  pro- 
ducers of  oil  and  natural  gas  and  promulgation  of  related  uniform 
accounting  standards.  On  December  22,  1975,  President  Ford  signed 
the  legislation  into  law.3 

Oversight  hearings  in  the  93rd  Congress  relating  to  a  potential 
weakening  of  consumer  product  safety  standards  through  the  use  of 
sampling  plans  resulted  in  enactment  into  law  during  the  94th  Con- 
gress of  a  prohibition  in  section  7  of  the  Consumer  Product  Safety 
Act  of  such  sampling  procedures.4  Subcommittee  staff  investigations 
revealed  substantial  abuse  of  the  openness  policy  mandated  by  the 
Federal  Advisory  Committee  Act;  legislation  was  enacted  to 
strengthen  public  access  to  such  advisory  committee  meetings.3 

This  constant  stream  of  "reform"  measures  reflects  the  committment 
of  Congess  to  improving  the  effectiveness  and  efficiency  of  administra- 
tive regulation.  Individual  commitment  and  public  pressure  for  effi- 
cient and  effective  administrative  agencies  animates  the  legislative 
process. 

The  rules  of  the  House  and  Senate  require  action  by  a  majority. 
A  corollary  is  that  all  procedural  blocks  will  fall  to  a  majority 
vote.6  If  regulatory  problems  are  identified  and  correlative  solutions 
are  concurred  in  by  a  majority,  only  the  President  stands  in  the  way 
of  reform.  Even  that  procedural  block  is  lifted  by  a  two-thirds  vote. 

2.  The  power  of  the  purse. — The  power  to  appropriate  has  been 
characterized  as  one  of  the  great  powers  of  the  Congress.  Under  the 
procedures  of  the  House  and  the  Senate,  the  appropriation  of  money 
is  a  two-step  procedure.7  The  first  stage  involves  authorization  of 
funds  for  particular  agencies  and  their  programs.  Such  authorizations 
are  considered  in  the  first  instance  by  legislative  committees  and  then 
by  their  respective  Houses.  House  and  Senate  Rules  provide  for  sub- 
stantive amendments  to  authorization  bills  as  well  as  amendments 
decreasing  agency  or  program  funding.55 

Both  steps  provide  opportunities  for  regulatory  reform.  In  the  re- 
cent Federal  Energy  Administration  Authorization  bill,  the  public  re- 
lations budget  of  that  agency  was  substantially  curtailed  after  abuses 

3T7.S.  Constitution  Art.  I.  Section  7.  clauses  2  and  3. 

8  Energy  Policy  and  Conservation  Act.  Public  Law  94-163.  Title  V. 

*  Consumer  Product  Safety  Commission  Improvements  Act  of  1976,  Public  Law  94-2S4, 
section    6. 

■"  Government  in  the  Sunshine  Act.  P.L.  94-409.  section  5(c). 

fl  House  Rules  and  Manual,  H.  Doc  No.  4lfi.  93d  Cong..  "2d  Sess.  (1970).  Senate  Manual, 
S.  Doc.  94-1.  94th  Cong.,  1st  Sess.  (1976).  Zinn  (revised  by  E.  Willett,  Esq.).  How  Our 
Laws  are  Alade.H.  Doc.  94-4509,  94th  Con?..  2d  Sess.  (1976). 

"•  House  Rules,  supra  note  6.  Rule  21.  Senate  Manual,  supra  note  6.  Rule  16.  Authoriza- 
tions of  particular  sums  or  "such  sums  as  many  be  necessary"  are  not  required  hut  nr»* 
considered  implicit  in  the  creation  of  a  program,  See  IV  Hinds'  Trecidents  of  the  House 
of  Representatives  3595. 

8  House  Rules,  supra  note  6,  Rule  23.  Senate  Manual  supra  note  6.  Rule  22. 
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were  discovered.'  Similarly  In  thai  legislation,  energy  information 
ami  energy  regulation  functions  were  administratively  separated 
through  amendment.10 

The  second  stage  of  the  funding  process  involves  the  reporting  of 
appropriations  bills  by  the  respective  appropriations  committees  of 
the  House  and  Senate.  Appropriations  may  not  exceed  authorized 
levels  nor  can  substantive  amendments  be  offered  to  such  lulls  con- 
sistent with  the  rules  of  the  House.  However,  retrenchment  of  appro- 
priations is  allowed.11  This  negative  power  can  effectively  control  the 
level  or  existence  of  particular  programs.1*  This  device  was  employed 
by  the  Congress  to  prohibit  the  Environmental  Protection  Agency 
from  spending  funds  to  enforce  parking  surcharges  that  would  dis- 
courage commuting  to  downtown  areas  by  car.  As  EPA  Adminisl rator 
Train  said,  "if  you're  no!  allowed  to  spend  money  on  a  program, 
legally  you  can't  pursue  the  program."  ia 

■>.  impeachment — Potentially  the  strongest  Congressional  power  is 
the  power  of  impeachment.  The  Constitution  provides  the  two  Houses 
of  Congress  with  a  device  to  expel  Federal  officers  from  their  posts.11 
'Idie  suggestion  that  this  mechanism  is  considered  by  the  ( Jongress  in  its 
dealings  with  regulators  who  consciously  disregard  their  agency's 
statutory  mandate  was  offered  recently  by  Chairman  John  E.  Moss.15 
While  mere  disagreement  by  Confess  with  the  decisions  or  policies 
of  regulatory  officials  should  probably  not  support  an  impeachment 
resolution,  this  mechanism  may  prove  essential  to  removing  officials 
who  knowingly  act  contrary  to  the  clear  mandate  of  the  law. 

./.  On  r&ight. — The  power  and  will  to  probe  agencies  and  programs 
i-  critical.  Knowledge  is  a  condition  precedent  to  the  intelligent  use 
of  the  Congress'  powers.  Knowledge  of  agency  inefficiency  or  abuse 
of  its  mandate  makes  it  likely  that  public  and  congressional  persuasion 
or  legislative  action  will  result  in  change.  If  legislation  is  required  to 
cure  such  abuses,  popular  knowledge  is  the  surest  way  to  insure  its 
passage  and  ultimate  enactment  into  law.16 

Ilou^o  and  Senate  Committees  are  required  by  the  rides  of  the  re- 
spective bodies  to  engage  in  ''constant  surveillance"  of  the  agencies 
and  programs  within  their  jurisdiction.17  This  is  often  a  difficult  task 
but  it  is  essential  to  the  Constitutional  balance  of  powers.  Oversight 
provides  information  on  the  effectiveness  of  regulatory  mandates. 
Innovation  and  reform  can  only  be  effective  if  basea  on  an  understand- 
ing of  why  problems  have  arisen.  For  independent  agencies,  vigorous 
congressional  review  of  agency  activities  is  a  special  responsibility 
since  control  by  the  Executive  Branch  of  these  agencies  IS  substan- 
tially limited  by  law.  Your  Subcommittee  will  make  specific  recom- 
mendations for  improving  oversight  in  Chapter  17. 


•  Enertrv  Conservation  and  Production  Act,  P.L.  94   ''>s~.  Bection  ll". 

M..  TiflP  I.  I'art  C. 

House  Huh  »,  supra  unto  6.  Rnlo  21,  danse  2. 
'J  Horn.  Stophon.  Unused  Power,  Brookings  Institution  (1070).  p.  ISO. 

••iv, r  the  Record"  The  Washington  Pont,  April  21,  1070.  p.  A-  21. 
l*U.S.   Constitution   Art  T.   Section  2.  F.erjr^r,  Raoul,  Impeachment:  The  Constitutional 
Prnhlem.t.  Bantam.  New  York  (1974). 

»"Moss   Weighs   Imneaching  .°.  on   PPC"  The  Washington   root.  Sept.   2.   1070,  p.   Bl. 
"Hamilton,  .Tamos.  The  Power  to  Probe,  Random  IToiw.  New  STork  (1976). 
17  I.rpisiatlve  Reorganization  Act.  2  U.S.C.,  section  100.  et  seq. 


B.   THE   EXECUTIVE 

1.  Budget  approval. — The  President  through  the  Office  of  Man- 
agement and  Budget  approves  the  budgets  of  agencies  for  submis- 
sion to  the  Congress.13  Although  this  authority  can  be  abused,  as  noted 
in  Chapters  2  and  6,  of  this  report,  it  gives  substantial  power  to  the 
President.  Directly,  this  power  allows  the  executive  to  control  the 
level  of  agency  programs  and,  as  a  consequence,  agency  priorities. 
Indirectly,  budget  power  gives  particular  weight  to  presidential  sug- 
gestions on  policy.  The  ability  of  the  Office  of  Management  and 
Budget  to  subvert  the  mandate  of  the  Environmental  Protection 
Agency  is  an  example  of  the  indirect  use  of  budget  approval  power.19 
A  related  power  arises  from  OMB  authority  to  approve  positions 
and  grades  of  persons  employed  by  an  agency.  For  example,  a  limita- 
tion on  the  number  of  attorneys  assigned  to  enforcement  can  have  a 
substantial  impact  on  agency  effectiveness.  The  Congress  is  beginning 
to  limit  these  powers.  Under  recently  enacted  budget  procedures,  pres- 
idential rescissions  and  impoundments  can  be  overturned  by  Congres- 
sional action.20  The  capacity  for  independent  congressional  analysis 
of  budget  information  through  the  establishment  of  a  Congressional 
Budget  Office  now  denies  the  President  an  effective  monopoly  on 
budget  information. 

2.  Control  of  litigation. — Few  regulatory  agencies  have  authority 
to  go  to  court  on  their  own  behalf.  Typically,  they  must  request  the 
representation  of  the  Department  of  Justice.  It  is  axiomatic  in.  law 
that  a  right  without  a  remedy  is  no  right.  The  truth  of  this  axiom  is 
illustrated  by  the  chapters  on  Consumer  Product  Safety  Commission 
and  Federal  Trade  Commission.  The  Department  of  Justice  has  re- 
fused to  prosecute  important  cases  on  behalf  of  these  agencies.  In 
effect,  that  part  of  the  agency's  mandate  was  repealed  through  Execu- 
tive action.  The  Executive  thus  governs  regulation  by  control  of 
litigation.  To  some  extent  the  problems  of  these  agencies  has  been 
addressed  by  recent  legislation  which  provides  the  opportunity  to 
litigate  some  cases  if  Justice  refuses  to  act  or  does  not  act  in  a  timely 
manner. 

S.  Appointment  power. — Article  II,  Section  2  of  the  Constitution 
provides  that  the  President  "shall  nominate,  and  by  and  with  the  Ad- 
vice and  Consent  of  the  Senate,  shall  appoint  .  .  .  Officers  of  the 
United  States."  Pursuant  to  this  power,  the  President  appoints  the 
heads  of  regulatory  agencies.  This  power  coupled  with  the  often  broad 
grants  of  discretion  which  these  appointees  will  be  called  upon  to  ex- 
ercise gives  the  President  strong  influence  over  agency  priorities  and 
activities.  This  constitutional  provision  insures  that  the  President  will 
have  a  major  impact  on  regulatory  issues. 

4.  Legislation. — The  President  is  a  political  figure;  the  head  of  his 
party.  Working  in  concert  with  the  members  of  his  party  in  Congress, 
the  President  is  a  key  actor  in  the  legislative  process.  Even  when  his 
party  is  in  the  minority  in  the  Congress,  its  Members  cr.r\  recommend 
vetos.  Further,  the  President  can  use  the  prestige  of  his  office  and 
attendant  media  attention  to  affectively  advocate  particular  programs. 

19  3]   U.S.C.  1.  rt.  sra. 
19  Spp  Chnntor  4  infra. 

*>m  u.S.C.  i4oi  1407. 
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These  factors,  coupled  with  the  expertise  located  in  executive  depart- 
ments and  agencies,  gives  the  Prcsidenl  substantial  influence  over 
regulatory  measures,  through  the  recommendation  to  Congress  ot  pro- 
posed legislation,  as  well  as  over  the  level  of  appropriations  for  regula- 
tory activities. 

///.  Congressional  Veto 

A.    DESCRIPTION 

Proposed  Congressional  veto  legislation  would  provide  the  Congress, 
either  House,  or  its  jurisdictional  committees  with  an  option  to  veto 
Specified  agency  actions,  usually  rules  and  regulations.  Some  version 
of  this  device  has  been  enacted  in  125  separate  statutes.21 

The  assumption  behind  this  proposition  is  that  regulatory  reform 
is  a  process  of  allowing  Congress  or  one  of  its  constituent  unit.-  to 
control  or  limit  overreguation  by  overzcalous  administrative  agencies 
tli rough  legislative  veto." 

Though  many  variations  of  the  veto  approach  are  possible,23  the 
most  popular  authorizes  the  veto  by  either  chamber.  This  option  IS 
the  one  most  likely  to  withstand  a  constitutional  challenge.  Such  a 
proposal,  applicable  to  agency  rulemaking,  has  been  reported  by  the 
House  Committee  on  Judiciary  and  was  rejected  narrowly  by  the 
House  under  a  procedure  which  requires  a  two-thirds  majority  for 
passage.24  This  bill,  U.K.  12048,25  and  analogous  Senate  measures,26 
with  wide  support,  are  taken  for  purposes  of  this  analysis  as  typical 
of  this  method  of  regulatory  reform. 

In  summary,  II. R.  1204*8  would  provide  60  days  during  which  a 
defined  class  of  new  rules  would  be  subject  to  resolution  of  disap- 
proval.27 If  within  60  days  of  promulgation  a  rule  is  disapproved  by 
a  concurrent  resolution  of  both  Houses,  it  is  void.  Also  if  one  House 
adopts  a  disapproval  resolution  and  the  other  House  does  not  act,  the 
rule  is  vetoed.  Therefore,  in  the  absence  of  a  stalemate  between  the  two 
Houses,  H.R.  12048  would  provide  for  one  House  veto  of  proposed 
rules. 

With  respect  to  previously  promulgated  rules,  the  bill  would  provide 
for  "resolutions  for  reconsideration.''  Under  this  provision  of  the 
legislation,  the  passage  by  one  House  of  a  resolution  of  reconsideration 
would  require  an  agency  to  reconsider  and  repromulgate  a  rule.  Upon 
repromulgation,  the  rule  could  be  vetoed  pursuant  to  the  procedures 
applicable  to  new  rules.28 


11  Norton.  C.  "Congressional  Review.  Deferral  and  Disapproval  of  Executive  Actions: 
A  Summary  and  an  Inventory  of  Statutory  Authority",  Library  of  Congresi  Confessional 
Research    Service    (1075). 

"Report  to  Accompany  H.R.  12048,  House  Rep.  No.  04-1014,  Part  1,  04th  Conr.,  2d 
Soss.  (1970K  Donate  on 'H.R.  12048,  122  Con?.  Rec.  143  at  H  10000,  et  srq.,  S. 'lum- 
ber 21.  1070. 

"  Frr  .Vorfon,  supra  note  21  and  Watson  ttiprn  nnte  1  at  084-088. 

"Vote  on  TT.R.  1204^.  122  Con-  Rec.  143  ;i  t  H  10718,  265  nves  to  135  MV8.  Thlfl  full  was 
considered  under  suspension  of  the  rules  which  requires  a  %*■  majority  for  passage,  See 
Rule  XXVT  House  Rules.  *uprn  note  0. 

"TT.R.   12049.  04th  Conp..  2d  Sess.    (107fl). 

•<■   s.  271  o    (Nunn),   s.  2258   (Brock),  s.  2onr;   (Beall),  and  S.  2*7^   (Javits),  Mtb 

C(>H<_'. 

"Report  to  Accompany  H.R.  12048  H.  Rep.  No.  94-1014,  Part  1,  94tb  Conjr,  2d  8en. 
4-5,  14    H070V 

M  i<\.  at  53-56. 
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B.    ANALYSIS 

/.  Constitutional  issues, — The  ardent  debate  over  the  constitutional- 
ity of  measures  like  U.K.  12048  is  treated  in  detail  in  recent  law 
journal  articles.29 

Tho  dialogue  focuses  on  the  extent  of  invasion  by  the  legislative 
branch  into  prerogatives  arguably  preserved  by  the  Constitution  for 
the  Executive.  Because  of  limitations  on  standing  (the  right  of  an 
individual  to  press  a  claim  on  the  basis  of  an  alleged  violation  of  a  legal 
principle)  no  court  has  decided  this  issue  definitely.30  As  a  consequence. 
policy  arguments,  theories,  court  dicta,  and  other  guides  to  what  a 
court  might  do  in  a  constitutional  twilight  zone  are  reflected  abun- 
dant ly  in  the  statements  and  articles  of  those  who  have  engaged  in  this 
debate. 

Some  sign  posts  are  prominent.  First,  most  analysts  focus  on  the 
elusive  separation  of  powers  doctrine.  Second,  substantial  questions 
are  raised  about  the  effect  of  congressional  vetos  on  the  President's 
veto  power. 

Separation  of  function  was  considered  by  the  authors  of  the  Con- 
stitution as  an  important  barrier  against  tyranny.31  It  was  felt  that 
no  branch  of  government  should  be  dominated  and  ultimately  made 
the  agent  of  another.32  This  step  was  taken  to  insure  that  each 
branch  of  government  would  continue  to  check  the  others.33  However. 
this  checking  function  implies  the  possibility  of  some  control  by  each 
of  the  three  branches  of  government  over  the  actions  of  the  others. 
An  inherent  tension  between  preservation  of  independence  and  the 
power  to  check  abuse  is  characteristic  of  the  doctrine.34  It  is  this 
tension  that  generates  the  first  part  of  the  debate. 

29  Ginnane,  "The  Control  of  Federal  Administration  by  Congressional  Resolutions  and 
Committees",  66  Harv.  L.  Rev.  1353  (1953).  Watson,  "Congress  Steps  Out:  A  Look  at 
Congressional  Control  of  the  Executive",  63,  Calif.  L.  Rev.  983  (1975).  Note,  Congressional 
Veto  of  Administrative  Action :  The  Probable  Response  to  a  Constitutional  Challenge 
285,  J>uke  L.  J.  258  (1976).  Stewart,  Constitutionality  of  Legislative  Veto.  13  Harv. 
Journal  on  Legislation  593  (1976). 

30  Ginnane,  supra  note  13.  at  609-11.  See  also  Sclilesinger  v.  Reservists  Committee  to 
Stop  the  War,  418  U.S.  208  (1974). 

31  According  to  Jefferson  in  his  Notes  on  the  State  of  Virginia  : 

All  the  power  of  government,  legislative,  executive,  and  judieiary,  result  to  the  legislative 
body.  The  concentrating  these  in  the  same  hands  is  precisely  the  definition  of  despotic 
government.  It  will  be  no  alleviation  that  these  powers  will  be  exercised  by  a  plurality 
of  hands,  and  not  a  single  one.  One  hundred  and  seventy-three  despots  would  surely  be  as 
oppressive  as  one.  Let  those  who  doubt  it  turn  their  eyes  on  the  republic  of  Venice.  As 
little  will  it  avail  us  that  they  are  chosen  by  ourselves.  An  elective  despotism  was  not 
the  government  we  fought  for  ;  but  one  which  should  not  only  be  founded  on  free  principles, 
but  in  which  the  powers  of  government  should  be  so  divided  and  balanced  among  several 
bodies  of  magistracy  as  that  no  one  could  transcend  their  legal  limits  without  being 
effectually  checked  and  restrained  by  the  others,  as  quoted  by  Madison  in  The  Federalist 
Papers,  The  New  American  Librarv.  New  York,  Number  48,  pp.  310-311. 

32  Id.  Number  47  (Madison),  pp.  '300-308. 
S3  Id.  Number  48  (Madison),  pp.  308-313. 

:;t  Madison  recognized  this  tension  and  articulated  a  test  to  distinguish  between  tbe 
conflicting  ideas  of  independence  and  authorities  to  check  abuse.  In  analyzing  Montesquieu's 
work,    Madison  stated  : 

From  tlipsp  facts,  by  which  Montesquieu  was  guided,  it  may  clearly  bp  inferred  that 
in  saving  'There  can  be  no  liberty  where  the  legislative  and  executive  powers  are 
united  in  the  same  person,  or  body  of  magistrates,  or,  'if  the  power  of  judging  be  not 
separated  from  the  legislative  and  executive  powers,'  he  did  not  mean  that  these 
departments  ought  to  have  no  partial  agency  in.  or  no  control  over,  the  acts  of  each 
other.  His  meaning,  as  his  own  words  import,  and  still  more  conclusively  as  illustrated 
by  the  example  in  his  eye.  (the  Constitution  of  England)  can  amount  to  no  more  than 
this,  that  where  the  whole  power  of  one  department  is  exercised,  by  the  same  hands 
which  possess  the  whole  power  of  another  department,  the  fundamental  principles  of 
a  free  constitution  are  subverted.  Id.  Number  4S  (Madison)  pp.  310-311. 


As  to  the  effect  on  the  presidential  veto  power,  the  issue  is  equally 
cloudy.  It  is  a  specific  exception  to  the  separation  of  powers  doctrine 
that  the  President,  the  executive,  participates  in  the  Legislative  or 
policy-formulating  process.85  The  primary  intent  of  the  authors  of  the 
Constitution  was  to  provide  the  executive  limited  protection  against 
legislative  overreaching,  a  barrier  which  can  be  overcome  by  a  two- 
third  majority  in  both  Houses.86  Since  a  presidential  veto  is  an  excep- 
t  ion  to  t  he  genera]  separal  ion  of  fund  ion  policy  of  t  he  ( Jonst  it  ut  ion, 
most  argue  t  hat  the  power  should  be  narrowly  const  rued. 

Although  the  arguments  for  and  against  the  Constitutionality  of 
congressional  veto  should  be  reviewed  with  great  care,  t  he  only  recent. 
relevant  statement  of  the  Supreme  Court  favored  the  constitutionality 
of  a  mechanism  similar  to  that  embodied  in  ILK.  12048.  It  must  be  em- 
phasized that  this  statement  was  contained  in  a  concurring  opinion 
and  has  little  it*  any  precedent  ial  value.  According  to  Just  ice  White  in 
Buckley  v.  Valeo,  424  U.S.  1,  a  case  involving  the  Federal  Elections 
Commission : 

I  am  also  of  the  view  that  the  otherwise  valid  regulatory  power  of  a 
properly  created  independent  agency  is  Dot  rendered  constitutionally  Infirm, 
as  violative  of  the  President's  veto  power,  by  a  statutory  provision  subject- 
ing agency  regulations  to  disapproval  by  either  House  of  Congress:  For  a 

bill  to  become  law  it  must  have  passed  both  Houses  and  be  Signed  by  the 
President  or  passed  over  his  veto.  Also,  "every  order,  resolution  or  vote  to 
which  the  concurrence  of  the  Senate  and  House  of  Representatives  may  be 
necessary  .  .  ."  is  likewise  subject  to  the  veto  power.  Under  8  438(c)  the 
FEC's  regulations  are  subject  to  disapproval:  but  for  a  regulation  to  become 
effective,  neither  House  need  approve  it,  pass  it,  or  take  any  action  at  all 
with  respect  to  it.  The  regulation  becomes  effective  by  nonaction.  This  do 
more  invades  the  President's  powers  than  does  a  regulation  not  required  to 
be  laid  before  Congress.  Congressional  influence  over  the  substantive  content 
of  agency  regulation  may  be  enhanced,  but  I  would  not  view  the  power  <>f 
either  House  to  disapprove  as  equivalent  to  legislation  or  to  an  order,  resolu- 
tion or  vote  requiring  the  concurrence  of  both  I  louses. 

In  terms  of  the  substantive  content  of  regulations  and  the  degree  of  con- 
gressional influence  over  agency  law-making.  I  do  not  suggest  thai  there  Is  no 
difference  between  the  situation  where  regulations  are  subject  to  disapproval 
by  Congress  and  the  situation  where  the  agency  need  nor  run  the  congres- 
sional gauntlet.  But  the  President's  veto  power  which  gives  him  an  important 
role  in  the  legislative  process,  was  obviously  not  considered  an  inherently 
executive  function.  Nor  was  its  principal  aim  to  provide  another  check 
against  poor  legislation.  The  major  purpose  of  the  veto  power  appears  to 
have  been  to  shore  up  the  Executive  Branch  and  to  provide  it  with  same 
bargaining  and  survival  power  against  what  the  Framers  feared  would  be 
the  overweening  power  of  legislators.  As  Hamilton  said,  the  veto  power  was 
to  provide  a  defense  against  the  legislative  department's  intrusion  on  the 
rights  and  powers  of  other  departments  ;  without  such  power,  "the  legislative 
and  executive  powers  might  speedily  come  to  be  blended  in  the  same  hands."  " 


Employing  this  tost,  it  may  ho  argued  that  unless  the  legislative  veto  mechanism  denies 
the  president  powers  specifically  enumerated  in  the  Constitution  fex.  the  apnolntment 
power,  see,  Springer  v.  Philippine  Island*.  277  U.S.  189  (1928)  :  Buckley  v.  Valeo,  424 
U.S.  1  (1070)  :  Cooper  and  Cooper,  the  "Legislative  Veto  and  the  Constitution."  30  Geo. 
Waeh.  J..  Rev.  467.  501  (1962),  legislative  veto  would  not  co  to  the  "whole"  of  the  execu- 
tive's power  and  therefore  would  not  offend  the  Constitution.  This  analysis  i-  particularly 
relevent  to  agencies  over  which  presidential  discretion  is  Beverly  limited  (See  Chapter  11. 
infra). 

*The  Federalist  Paper*.  Number  4s.  (Madison)  supra  note  20  at  308  Watson,  supra 
note  1.  at  1044. 

"2  M.  Farrand.  The  Records  of  the  Federal  Convention  of  17^7.  71-  75   I  1966  ed.1. 

"Buckley  v.  Talro,  42  1  C.S.  1.  slip  opinion  at  27    30. 
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Again  while  the  mechanism  addressed  by  Justice  White  was  sim- 
ilar to  that  contained  in  H.R.  12048,  caution  should  be  exercised  with 
respect  to  conclusions  as  to  the  Constitutionality  of  such  devices. 

2.  Policy  issues. — Rather  than  direct  Congressional  oversight  re- 
sources to  intensive  reviews  of  significant  agency  operations,  an  ap- 
proach reflected  by  this  report,  H.R.  12048  would  require  Congress  to 
review  essentially  all  regulations  on  a  schedule  dictated  by  the  agen- 
cies. Congressional  veto  mechanisms  would  impose  a  substantial  if 
not  crushing  burden  on  congressional  committees.  Jf  the  job  en- 
visioned by  H.R.  12048  is  to  be  done  properly,  committees  would  have 
to  review  both  the  rule  itself  and  its  underlying  support  material,  the 
record  of  the  agency  action.  Because  of  the  60  day  rule  to  be  imposed 
by  II.R.  12048,  all  or  substantially  all  rules  would  have  to  be  reviewed 
as  they  were  promulgated  in  order  for  jurisdictional  committees  to 
inform  their  respective  Houses  properly.  Table  1  on  opposite  page  in- 
dicates part  of  this  burden  on  the  House  Committee  on  Interstate 
and  Foreign  Commerce  alone. 

Yet  review  of  this  procession  of  regulations  would  yield  few  if  any 
comprehensive  perceptions  of  regulatory  problems  or  their  solutions. 
The  reintroduction  of  the  legislative  branch  into  the  day-to-day  spe- 
cifics of  regulation  would  return  the  Congress  to  the  last  century. 
During  that  era  it  was  deemed  essential  to  delegate  authority  to  expert 
agencies  in  order  to  avoid  swamping  the  Congress  with  unnecessarily 
detailed  decisions  after  the  broad  parameters  of  policy,  procedure,  and 
judicial  review  had  been  established. 

3.  Special  interest  domination. — A  primary  concern  with  respect  to 
H.R.  12048  is  the  second  opportunity  it  gives  special  interests  to 
seek  freedom  from  regulatory  constraints.  After  all  of  the  procedures 
mandated  by  the  Administrative  Procedure  Act  have  been  completed, 
one  more  stage  of  review  will  be  possible  in  the  Congress,  a  Congress 
which  would  have  limited  knowledge  of  the  pros  and  cons  of  the  regu- 
lation, owing  to  the  60  day  period  of  consideration.  It  would  be  a  Con- 
gress with  limited  access  to  public  and  consumer  input.38 

Special  interest  pressure  would  be  heavy  at  the  agency  as  well  as 
in  Congress.  Opponents  of  agency  action  could  argue  to  an  agency 
that,  failing  a  change  in  the  proposed  rule,  they  would  go  to  the  Con- 
gress for  veto.  Two  options  would  be  available  to  the  agency.  Either 
submit  to  the  threat  and  weaken  the  proposed  rule  or  seek  public  and 
congressional  support.  Neither  option  appears  to  be  appropriate  to 
the  non-partisan  nature  of  the  regulatory  agency. 

4.  Delay  and  uncertainty. — The  procedures  envisioned  by  H.R. 
12048  automatically  impose  delays  and  uncertainty  on  the  rulemaking 
process. 

By  providing  for  "resolutions  of  reconsideration",  H.R.  12048 
makes  possible  substantial  changes  in  existing  rules.  This  can  be  done 
by  one  House  acting  alone,  both  to  force  reconsideration  and  ultimately 
veto.  If  an  individual  company  has  already  complied  with  a  rule,  it 
might  incur  the  expense  of  changing  to  meet  competition  in  the  un- 
regulated environment.  Although  the  unrestrained  competition  could 
prove  mutually  destructive,  the  chance  for  a  snort-term  competitive 
advantage  will  encourage  a  firm  to  seek  every  possible  delay  in  com- 
plying with  agency  health,  safety,  or  economic  rules. 

88  See  Statement  of  .Tonn  Claybrook,  Concrross  Watch,  Hearings  before  tho  Subcommittee 

on   Oversight   and    Tnvostitrntions.    Committor   on    Interstate   and   Foreign   Commerce,    U.S. 
House  of  Representatives  Regulatory  Reform,  Vol.  VI. 
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•This  table  is  based  on  responses  to  letters  of  inquiry  sent  to  these  agencies  concerning  the  impact  of  H.R. 
12048.  Numbered  footnotes  identify  the  assumptions  employed  by  answering  agencies  and  are  quotes  from 
their  responses  to  the  subcommittee's  letters  of  inquiry. 

1  In  enumerating  the  rules  "issued  by"  the  Commission,  only  rules  promulgated  in  final  form  and  appearing  in  the 
Federal  Register  as  'Rules  and  Regulations"  were  included,  with  the  addition  of  several  statements  of  policy  and  inter- 
pretation with  regard  to  the  Flammable  Fabrics  Act,  which  appear  in  the  Federal  Register  as  "Notices"  but  which  are  codi- 
f.ed  in  the  Code  of  Federal  Regulations. 

-  In  determining  the  amount  of  supporting  material  in  the  custody  of  the  Commission  relating  to  such  rules,  we  have 
estimated  the  number  of  pages  using  the  formula  that  3  inches  of  filing  space  equals  approximately  1,000  pages 
of  documents. 

J  The  1976  edition  of  the  Code  of  Federal  Regulations  containing  the  Commission's  rules  (16  CFR  pts.  150-end)  has  not 
yet  been  published.  We  have,  therefore,  estimated  the  number  cf  pages  required  to  publish  such  rules  in  the  CFR  using  the 
formula  that  1  page  of  printed  rule  in  the  Federal  Register  produces  2  pages  of  material  when  printed  in  the  CFR. 

VMost  of  the  rules  enumerated  in  (1)  require  only  1  or  2  pages  for  publication  in  the  Federal  Register.  Exceptions  were 
rules  involving  new  accounting  procedures  which  required  10  pages,  rules  concerning  the  standards  for  conduct  for  em- 
ployees which  required  16  pages,  rules  in  regard  to  advance  payments,  26  pages,  and  regulations  under  the  Privacy  Act, 
6  pages.  During  this  12-mo  period,  the  Commission  also  established  just  and  reasonable  national  rates  for  sales  of  gas 
from  wells  commenced  prior  to  Jan.  1,  1973,  through  a  rulemaking  procedure.  Publication  of  this  rule  required  14  pages  in 
the  Federal  Register. 

'  The  number  of  pages  of  supporting  material  for  the  regulation  is  more  difficult  to  assess  since  such  papers  have  not  been 
collected  and  counted  in  most  instances.  We  do  know  that  the  support  data  for  our  technical  standards  is  substantial.  On 
several  effluent  limitations  and  guidelines  (promulgated  pursuant  to  the  Federal  Water  Pollution  Control  Act)  the  records 
certified  to  courts  in  connection  with  subsequent  litigation  exceeded  100,000  pages  each.  Routinely,  the  records  exceed 
10,000  pages.  It  would  be  a  conservative  estimate  that  the  background  data  for  the  12  mo  of  rulemaking  activity  exceed 
2,000,0U0  pages. 

'  Virtually  all  of  our  regulations  would  be  subject  to  the  sec.  603  reconsideration  requirements.  We  have  111  separate 
parts  in  title  40  of  the  present  Code  of  Federal  Regulations  and  only  10  appear  to  fall  within  the  excluded  categories  itemized 
in  sec.  601(2).  Since  some  of  the  parts  contain  numerous  subparts  which  are  separate  rulemaking  actions,  the  CFR  contains 
over  210  regulations  which  were  subject  to  sec.  553  of  the  Administrative  Procedure  Act.  This  does  not  include  promulga- 
tions since  July  1975  when  CFR  was  last  published.  We  estimate  that  over  90  percent  of  our  promulgations  would  be  other 
than  emergency  rules  or  regulations  of  tie  type  listed  in  sec.  601(2). 

'  At  the  present  time,  EPA's  regulations  make  up  4  volumes  of  the  Code  of  Federal  Regulations  totaling  2,763  pages.  Only 
approximately  58  pages  are  devoted  to  regulations  which  would  not  be  subject  to  the  sec.  603  reconsideiation  procedures. 
Because  of  Agency  promulgations  since  the  July  1975  codification,  we  expect  the  number  of  pages  in  the  1976  codification  to 
increase  by  several  hundred. 

"Some  rules  required  only  part  cf  a  column;  this  tally  represents  the  actual  number  of  pages  as  if  all  rules  were  published 
back  to  back. 

J  It  is  cf  some  interest  to  note  that  in  connection  with  the  above  rules,  NHTSA  received  an  estimated  3,  194  comments 
containing  over  17,000  pages,  and  have  on  file  almost  79,000  pages  of  supporting  reference  material.  Much  of  this  materia 
relates  to  NHTSA  standard  208,  occupant  crash  protection. 

1  Approximately  2,685  pages  were  required  to  publish  HEWs  NPRM's  and  final  regulations  in  the  Federal  Register  this 
year.  Th,s  figure,  however,  is  a  bit  misleading  without  further  explanation.  If  Congress  is  to  exercise  its  oversight  responsi- 
bilities as  set  fortn  in  H.R.  12G48,  then  that  oversight  would  be  exercised  prior  to  publication  of  rules  in  the  Federal  Register. 
That  means  that  our  rules  and  those  of  other  Departments  would  be  read  in  typewritten,  draft  form. 

At  least  7  typewritten  pages  (and  often  more)  are  required  to  fill  1  page  of  the  Federal  Register.  As  a  result,  congressional 
revie.v  of  our  regulations  would  have  entailed  leading  18,795  draft  pages  last  year.  We  estimate  that  about  19,000  pages 
were  requ.red  to  publish  all  Federal  regulations  and  notices  of  proposed  rulemaking  in  calendar  year  1975.  A  review  of  all 
those  documents  wculd  have  entailed  reading  133,000  typed  pages. 

In  reference  to  your  request  that  the  Department  indicate  the  amount  of  supporting  material  relating  to  these  regulations 
and  notices,  it  is  virtually  impossible  to  calculate  this.  Most  regulations  go  through  several  drafts;  issue  papers,  internal 
staff  working  documents,  results  of  public  hearings,  and  written  public  comments  are  all  part  of  the  record  of  supporting 
materials  lor  a  reflation. 

I  trust  you  appreciate  the  tremendous  volume  of  documents  that  would  have  to  be  sorted  to  give  ycu  specific  figures  in 
response  to  the  2d  part  cf  your  question.  I  hope  you  will  be  able  to  accept  my  answer  that  the  amount  of  supporting  material 
is  enormous  and  vntually  incalculable  in  the  absence  of  expending  thousands  of  work  hours  to  determine  it. 

II  It  wculd  appear  that  virtually  every  regulation  that  has  been  issued  by  this  Department  and  which  is  currently  effective 
could  be  subject  to  a  resolution  for  reconsideration  under  sec.  603.  In  the  case  of  FDA,  not  only  would  all  proposed  and  final 
rules  promulgated  by  that  agency  in  the  future  be  potentially  subject  to  resolutions  of  disapproval,  but  paragraphs  (a)  and 
(c)  of  the  section  would  prcviae  for  reconsideration  (and  aisapprcval)  of  all  previous  regulations  which  now  appear  in  ch.  1 
of  title  21  cf  the  Code  of  Federal  Regulations. 
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5.  Possible  shift  from  rulemaking  to  adjudication. — Rules  generally 
cover  whole  industries  in  a  single  proceeding.  This  is  the  modern 
method  of  avoiding  delay  in  compliance  which  characterized  tradi- 
tional administrative  adjudications.  If  agencies  are  penalized  for  ap- 
plying rules  to  entire  industries,  they  may  be  forced  to  fall  back  on 
older,  less  efficient  procedures  of  regulation  by  adjudication. 

6.  Conclusion. — The  congressional  veto  mechanism  seeks  regulatory 
reform  through  provision  of  a  power  in  the  Congress  or  its  constituent 
elements  to  veto  agency  rules.  The  underlying  premise  of  this  proposal 
is  that  the  economy  suffers  from  overregulation.  Serious  constitutional 
issues  have  been  raised  with  respect  to  this  device.  Problems  of  delay, 
negative  impact  on  oversight,  and  special  interest  influence  also  argue 
against  this  proposed  remedy. 

IV.  Sunset 

A.   DESCRIPTION 

Conceptually,  the  sunset  mechanism  is  simple  and  straightforward. 
Under  this  approach,  agencies,  their  regulations,  specific  programs, 
the  authority  to  issue  new  regulations,  or  some  combination  of  these 
is  terminated  on  a  date  certain  unless  legislative  action  renews  the 
agency's  mandate  Usually  applied  to  all  agencies  within  a  unit  of 
government,  a  staggered  schedule  for  termination  spares  the  system 
from  losing  or  renewing  all  agencies  at  a  given  time. 

Coupled  with  termination  dates  in  most  sunset  proposals  are  re- 
quirements for  legislative  reviews  of  agency  performance. 

Under  Colorado's  sunset  law,  a  Legislative  Audit  Committee  is  re- 
quired to  submit  a  performance  audit  report  to  the  Colorado  legisla- 
ture at  least  3  months  prior  to  the  agency's  termination  date.39  Under 
the  proposed  Regulatory  Reform  Act  of  1976,  (S.  2812)  introduced  by 
Senators  Percy  and  Byrd,  agencies  are  reviewed  in  the  first  instance  by 
the  Executive  branch.  Reports  of  such  reviews  are  to  be  submitted  to 
the  Congress  in  the  form  of  comprehensive  plans  which  shall  include 
recommendations  for : 

(1)  The  transfer,  consolidation,  modification,  or  elimination  of 
functions ; 

(2)  Organizational,  structural  and  procedural  reforms: 

(3)  Merger,  modification,  establishment  or  abolition  of  Federal 
regulations  or  agencies: 

(4)  Eliminating  or  phasing  out  outdated,  overlapping  or  con- 
flicting regulatory  jurisdictions  or  requirements  of  general  ap- 
plicability: and 

(5)  Increasing  economic  competition.40 

Absent  executive  action,  committees  of  the  House  and  Senate  hav- 
ing primary  legislative  or  oversight  jurisdiction  over  an  agency,  in 
concert  with  their  respective  Committees  on  Government  Operations, 
are  to  review  the  agency  and  submit  comprehensive  proposals  for  its 
reform.  Pursuant  to  the  proposed  Government  Economv  and  Spend- 
ing Reform  Act  of  1970   (S.  292r>)   recently  reported  by  the  Senate 

30  H.  "R.  108S.  50th  Colorado  General  Assembly.  2d  Rep.  Sess.  (1976). 

*°  S.  2S12.  04th  Cong..  1st  Sess.  (1975)  ;  House  Companion  hill  H.R.  11450,  94th  Cone, 
2d  Sesa.  (1970). 
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Committee  on  Government  Operations,  a  consortium  of  the  General 
Accounting  Office,  the  ( Jongressional  Budget  ( office,  (lie  President,  and 
jurisdictional  committees  is  (o  provide  the  Congress  with  compre- 
hensive  evaluations   of   agency    performance,    including   zero   Base 

budgeting  reviews,  on  a  statutory  schedule  prior  to  termination  of  an 
agency.41 

Another  mechanism  often  associated  with  sunset  proposals  trans- 
fers substantial  policy-making  responsibilit  ies  and  opportunii  ies  to  the 

executive  branch.  For  example,  the  Percy  Byrd  hill  (S.  2812)  would 
allow  the  President  to  submit  modifications  in  regulatory  agencies  or 
their  regulations  to  Congress,  such  changes  to  become  law  absent  con- 
gressional veto.  However,  in  pure  sunset  proposals,  executive  and 
legislative  branches  combine  to  modify  an  agency's  mandate  through 
Legislative  action  and  use  or  non-use  of  the  executive  veto. 

li.    ANALYSIS 

As  the  preceding  summary  has  indicated,  two  mechanism-  are  often 
associated  with  sunset  proposals,  (i)  ready  access  to  information 
necessary  to  identify  regulatory  problems  and  (ii)  an  occasional  shift 
in  the  locus  of  power  from  the  legislative  to  the  executive  branch  of 
government.  It  is  important  to  separate  these  mechanisms  from  the 
sunset  device  itself.  A  relationship  between  information  and  sunset  is 
not  essential.  Information  can  be  obtained  for  decisions  without  im- 
posing an  arbitrary  termination  date  on  an  agency.  According  to 
Cutler  &  Johnson  (their  proposal  to  increase  presidential  power  over 
regulatory  agencies  is  analyzed  in  part  V  of  this  chapter),  neither 
is  sunset  a  necessary  element  of  a  plan  which  would  expand  executive 
powers  over  administrative  or  regulatory  agencies. 

Standing  alone,  the  sunset  device  provides  no  information  to  the 
Congress  nor  does  it  shift  the  locus  of  decision-making  to  the  execu- 
tive branch.  It  merely  terminates  agencies,  programs,  regulations,  or 
new  budget  authority  absent  reenactment.  This  device  is  regarded  as 
"action-forcing." 

As  such,  it  is  peculiar.  It  presumes  that  if  the  Congress,  the  Execu- 
tive, or  both  had  information  which  identified  regulatory  problems, 
no  remedial  action  would  be  taken  absent  the  threat  of  agency  termi- 
nation. If  information  relating  to  agency  inefficiency,  overlapping 
programs,  delay,  or  other  problems  becomes  public,  as  it  should,  the 
assumption  that  no  action  will  be  taken  presumes  that  members  of 
( 'ongress  and  the  President  have  constituencies  which  will  countenance 
such  inefficiency.  Your  Subcommittee  finds  this  assumption  difficult 
to  accept. 

The  action-forcing  discipline  alleged  to  flow  from  sunset  mecha- 
nisms is  peculiar  in  another  way.  The  prospect  of  termination  argua- 
bly places  a  heavy  burden  on  the  agency  and  its  friends  to  defend 
its  activities.  No  similar  burden  is  imposed  on  those  who  oppose 
regulation.  Sunset  assumes  a  substantial  overabundance  of  agencies, 
programs,  or  regulations.  Your  Subcommittee  has  found  this  assump- 
tion to  be  largely  false.  As  stated  in  previous  chapters,  affirmative 


*  Report  to  Accompanv  S.  2925  Senate  Report  No.  94-1137,  94th  Cong.,  2d  Boss.,  12-13 
(1976). 
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action  is  required  for  citizen  participation,  independence,  and  selection 
of  employees.  None  of  these  needs  can  be  met  by  having  the  sun  set 
on  a  particular  program  or  agency.  Clearly,  this  draconian  "cure"  may 
be  worse  than  the  alleged  illness. 

Finally,  even  proponents  of  sunset  indicate  that  its  disciplinary 
effects  can  be  avoided.  Legislatures  can  simply  re-enact  agency  man- 
dates without  reform.  For  this  reason,  sunset  mechanisms  are  linked 
to  public  access  to  information  about  regulatory  problems  42  or  a  pre- 
existing desire  in  the  legislature  to  effect  reform.43  As  stated  in  the 
Report  to  accompanv  S.  2925,  the  Government  Economy  and  Spending 
Reform  Act  of  1976: 

The  process  cannot  prevent  Congress  from  simply  re-enacting  all  programs 
currently  on  the  books  in  a  particular  function,  without  asking  any  questions. 
But  should  the  Congress  go  this  route,  it  will  be  publicly  acknowledging  that  it 
either  cannot,  or  does  not  choose  to,  exercise  greater  control  over  what  it  has 
created." 

The  report  continues  by  stating  that  "there  will  be  enormous  pressure 
for  rationalizing  program  structures  when  the  Congress  reviews  an 
entire  function  at  one  time  and  sees  the  degree  of  overlap  and  confu- 
sion, both  between  executive  agencies  and  departments,  and  between 
the  congressional  committees  themselves.'' 45 

It  would  appear  that  proponents  of  the  sunset  device  themselves 
regard  access  to  relevant  information  both  by  the  Congress  and  the 
public,  not  the  sunset  device,  as  the  true  means  of  achieving  reform. 
At  best,  sunset  provides  an  ordered  schedule  of  useful  reports  to  the 
Congress  and  the  public  on  the  performance  of  administrative  agen- 
cies. This  positive  benefit  can  be  achieved  separately :  it  has  no  neces- 
sary relationship  with  the  sunset  mechanism. 

C.    NEGATIVE    ASPECTS    OF    SUXSET 

1.  Special  interest  influence. — The  most  serious  charge  directed  at 
sunset  devices  is  that  they  will  aid  special  interests.  Tins  allegation 
can  be  divided  into  several  parts.  First,  it  is  argued  that  powerful 
interests  will  try  to  eliminate  regulatory  agencies  which  counterpose 
the  public  interest  against  their  private  power.  They  will  be  aided  in 
this  effort  by  the  sunset  concept  itself,  which  places  the  burden  of 
affirmative  action  on  the  agency  and  the  public.40  It  is  further  argued 
that,  even  in  a  balanced  struggle,  an  unorganized  constituency  of  con- 
sumers interested  in  safe  drugs,  reasonable  energy  prices,  or  safe  con- 
sumer products  would  be  no  match  for  an  affluent  and  intensely  in- 
terested and  disciplined  industry.47  This  criticism  has  been  partially 
accepted  by  several  proponents  of  sunset  mechanisms.  A  Common 
( Jause  paper  prepared  for  the  Administrative  Law  Review  recognizes 
that : 

The  younger,  activist  agencies  that  have  offended  powerful  special  interest 
groups  because  of  their  enforcement  of  safety,  health,  consumer,  or  environ- 


" /<?.  p.  12. 

"Adams,  "Sunset:  A  Proposal  for  Accountable  Government,"  28  .-Iff.  Law  Rev.  539 
11070). 

"Report  to  Accompany  S.  2925,  S.  Rep.  No.  94-1137,  94th  Cong.,  2d  Sess.  12   (1976). 

"Id.,  at  12. 

»  Adams,  "Sunset:  A  Proposal  for  Accountable  Government",  supra  note  41  at  511. 
Since  affirmative  action  la  required  to  extend  a  program,  the  burden  of  persuasion  1p  on 
proponents  of  regulation.  Under  this  system,  proponents  of  deregulation  of  natural  pas 
would  have  achieved  their  objective  through  stalemate  between  the  two  elected  branches 
of  covernment  during  the  94th  Concrc^s. 

*T  Downs,   Anthony.   An  Economic   Theory  of  Democracy.   New  York,  Harper   (1957). 
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mental  legislation  might  be  more  vulnerable  than  the  older,  established  agencies 
that  have  developed  Btrong  constituencies  l><>th  Inside  and  outside  the  Legislative 

body.48 

The  least  problematical  sunset  bill  is  S.  2925,  the  Government 
Economy  and  Spending  Reform  Act  of  L976.  This  legislation, as  ini  in- 
duced, would  leave  in  place  all  rules  and  regulations  bui  would  deny 
agencies  authority  t<>  implement  new  programs  or  regulations.49  The 
Regulatory  Reform  Act  of  r.»7»'»  a  Idresses  this  problem  of  exempting 
from  termination  rule-  which  protect  publi<  safety,  encoi  i 
Domic  competition,  or  protect  consumer  interests.  Such  an  appr< 

a  broad  interpretat  ioi 
natively,  i  -  only  so  >umer  re 

problem  appears  significant. 

A  second  concern  is  the  extent  to  which  regulated  industries  will  no 
longer  cooperate  with  regulators.  Such  d  Deration  would  result 

from  speculation  that  the  agen  ■;■  \s  authorities,  will  soon  be  reduced  or 
terminated.  Hearings  by  this  Subcommittee  on  the  failure  of  several 
major  oil  companies  to  supply  natural  pis  reserve  information  to  the 
Federal  Trade  Commission  provide  an  example  of  an  industry's  sweep- 
ing refusal  to  cooperate  with  an  agency's  fact  finding.'0 

J.  Inflexible  schedules. — The  inflexible  termination  date  of  sun- 
set puts  a  straight  jacket  on  the  calendar  of  the  Congress  and  a 
President.  No  one  can  fore-see  what  will  require  the  attention  of  the 
legislative  and  Kxecutivo  branch.es  of  £overnment  at  some  future 
date.  This  Nation's  recent  experience  with  the  oil  embargo  and  related 
energy  problems  counsels  flexibility.  If  a  crisis  is  at  hand,  sunset 
mechanisms  should  and  must  provide  for  either  or  both  (i)  the  possi- 
bility of  delayed  termination  or  (ii)  limited  disturbance  of  necessary 
programs  in  times  when  the  political  branches  of  government  are  ad- 
dressing other  pressing  problems.  The  only  bill  which  seems  to 
reasonably  meet  these  criteria  is  S.  2926,  the  Government  Economy 
and  Spending  Reform  Act  of  1970.51 

D.     CONCLUSION 

The  sunset  device  is  straightforward.  It  provides  for  the  termina- 
tion of  agencies,  programs,  rules  or  new  program  authority  absent 
renewal  of  an  agency's  mandate.  Often  associated  with  the  sunset 
device  are  proposals  to  develop  and  analyze  information  and  to  in- 
crease executive  control  of  regulation.  Such  proposals,  particularly 
those,  related  to  information,  appear  to  derive  whatever  benefit  is 
asserted  from  information.  Disadvantages  of  sun.-et  are  the  advantage 
given  to  those  seeking  to  avoid  regulation  designed  to  protect  the  pub- 
lic and  the  likelihood  that  the  President  and  the  G<  _  -  may  n«'r 
reach  timely  agreement  on  reforms. 


48  Adams,  nupra  note  44.  at  .r>40 

"Report  to  Arrnmpany  S.  292.".  S.  Rep.  No.  04-1137.  94th  Conp..  2d  Sess.  20-22  (1976). 

00  Natural  Gns   Sup   lies.   Hearings  before  the  Subcommittee  on   O-  L  Xi  I    •"   (Ca- 

tions of  t!  •  tee  on  Interstate  and  ForH^n  Commerce,  T'.s.  Ilr.:»p  of  i>;  resent*- 

tlves.  94th  Cone.  1st  Sess..  Vol.  1.  pt.  1.  Serial  No.  94-2?,.  pp.  6  et  teq. 

51  Report  to  acv  2925,  S.  Bep.  N      94-1137,  94th  Cong., 
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V.  Executive  Control  of  Regulatory  Agencies  or  Regulations 

A.    DESCRIL'TIOX 

A  discussion  of  a  proposal  recently  made  by  Lloyd  X.  Cutler*  and 
David  lv.  Johnson  in  the  Yale  Law  Journal  completes  this  chapter's 
review  of  initiatives  which  seek  regulatory  reform.52  Cutler/ Johnson 
suggest  a  grant  of  power  to  the  President  to  intervene  in  agency  ac- 
tivities. Previously  discussed  proposals  sought  to  increase  the  power 
of  Congress  (veto)  or  attempted  to  require  consideration  of  regula- 
tory reform  issues  by  both  the  legislative  and  executive  branches  of 
government  (pure  sunset).  By  contrast,  the  Cutler/ Johnson  proposal 
would  permit  the  President  to  take  an  active  role  with  respect  to  ad- 
ministrative agencies  by  Executive  Order. 

The  President  would  be  authorized  to  direct  any  regulatory  agency  (a)  to 
take  up  and  decide  a  regulatory  issue  within  a  specified  period  of  time,  or  (b)  to 
modify  or  reverse  an  agency  policy,  rule,  regulation  or  decision.  .  .  .  Such  action 
could  be  taken  only  by  Executive  Order  published  in  the  Federal  Register, 
sotting  forth  presidential  findings  that  the  action  or  inaction  of  an  agency  on  a 
regulatory  issue  (or  a  conflict  in  the  actions  or  policies  of  various  agencies) 
threatened  to  interfere  with  or  delay  the  achievement  of  an  important  national 
objective,  and  stating  the  reasons  for  such  findings.53 

Smce  the  vigorous  use  of  such  a  power  would  modify  statutory 
mandates,  the  authors  would  provide  that : 

Any  such  Executive  Order  would  not  take  effect  for  00  legislative  days,  and 
would  not  take  effect  at  all  if  within  such  60-day  period  either  house  of  Con- 
gress adopted  a  resolution  setting  it  aside.5* 

B.    ANALYSIS 

The  premise  of  the  Cutler/Johnson  proposal  is  the  need  for  "ac- 
countability"  and   a   correlative   attack   on   agency   ''independence." 

By  giving  power  to  the  President  to  intervene  in  agency  activities, 
he  will  be  "chargeable  with  political  responsibility  for  the  agency's 
action,  and  will  make  him  more  accountable  for  not  intervening  when 
the  electorate  thinks  he  should."  55  To  a  lesser  extent,  the  Congress 
will  be  held  accountable  for  its  decisions  under  its  veto  power  over 
presidential  initiatives.  The  authors  clearly  recognize  that  increased 
presidential  accountability  is  a  result  of  increased  presidential  power. 

In  order  to  support  the  powers  to  be  granted  the  President,  the 
authors  attack  the  concept  of  agency  independence.  Independence  is 
characterized  as  freedom  from  controls  imposed  by  elected  decision- 
makers. However,  a  series  of  mechanisms,  reviewed  earlier  in  this 
chapter,  provide  for  substantial  control  over  agency  action  by  the 
President  and  primarily  by  the  Congress.56 

Cutler  and  Johnson  would  change  the  relationship  between  Congress 
and  the  President  by  strengthening  the  Executive.  This  proposed  shift 
in  the  locus  of  power  to  the  Executive  is  ill-timed  and  unwarranted. 


♦Mr.  Cutler  1?  a  well  known  Washington,  D.C.  attorney  who  represents  Automobile 
Manufacturers  and  other  industries  subject  to  regulation. 

ra  Cutler  Llovd  N.,  and  Johnson,  David  R.,  "Regulation  and  the  Political  Process,"  84 
rale  L.J.  at  1395  (1975). 

•■  M.  at  1414. 

R*  Ul.   at   1415. 

«  Td.  at  1417. 

:A  Infill,  Section  IT. 


As  discussed  above,  the  authors  of  the  Constitution  regarded  separa- 
tion of  function  as  an  essentia]  barrier  to  tyranny-57  But  the  benefits 
of  division  of  responsibility  were  buttressed  by  the  structure  of  the 
Legislative  branch  itself.  He  fore  a  policy  could  become  Law,  it  would 
have  to  pass  through  two  distinct  legislative  bodies,  the  House  of  Rep- 
resentatives and  the  Senate.  This  bicameral  principle  was  determined 
to  be  the  most  effective  defer.se  against  faction.-.  j  To  preclude  fac- 
tions, it  was  regarded  as  essential  to: 

divide  the  legislature  into  different  branches;  and  to  render  them,  by  different 
mndrs  of  election  and  different  principles  of  action,  as  little  connected  with  each 
other  as  the  nature  of  their  common  functions  and  their  common  dependence  on 
t  he  society  v*  ill  permit.1'1 

Through  bicameralism,  the  authors  of  the  Constitution  sought  to  in- 
sure that  only  the  interests  of  the  majority,  and  not  those  of  factions, 
would  control  the  critical  policymaking  powers  of  the  new  govern- 
ment/ 

Cutler  and  Johnson  reject  the  importance  of  this  structure  when 
they  write: 

*  *  *  it  is  difficult  and  time-consuming  for  the  President  and  a  working  majority 
of  Congress  to  unite  to  change  a  particular  regulatory  result  or  pattern  of  be- 
havior by  enacting  a  new  law  each  time  a  change  is  desired.*1 

While  they  accept  a  congressional  role  in  reviewing  presidential  ini- 
tiatives, that  function  is  characterized  as  limited  "to  an  ability  to  check 
an  arbitrary  and  isolated  President."  •*  The  power  to  inmate,  the 
power  located  in  the  Congress  by  the  Constittition  as  a  check  on  fac- 
tious, is  transferred  to  the  President. 

As  indicated  in  the  case  studies  in  this  report,  factions  or  special 
interests  have  influence  over  the  executive  branch  without  the  balanc- 
ing forces  exerted  in  the  ( Jongress.  Under  this  proposal,  those  interests 
would  have  the  power  to  effect  changes  in  the  regulatory  process  unless 
vetoed  by  one  of  the  Houses  of  the  Congress.  Thus,  regulatory  statutes 
which  were  passed  after  careful  consideration  and  compromise  arnon^ 
the  various  constituencies  reflected  in  both  Houses  of  Congress  would 
he  drastically  changed  if  neither  House  vetoes  a  modification. 

Since  the  one-House  veto  mechanism  is  substituted  for  the  mecha- 
nisms created  by  the  Constitution  to  control  factions  or  special  inter- 
ests, great  care  must  be  exercised  in  reviewing  the  shifts  in  power 
proposed.  First,  the  power  to  force  the  Congress  to  act  is  given  to  the 
President  upon  penalty  of  a  change  in  the  law.  If  this  is  i  •  ssary,  it 
assumes  that  the  constituencies  of  a  majority  of  Members  of  Congress 
do  not  share  this  concern.  It  further  suggests  that  the  President's 
constituency  is  substantially  different  from  those  of  a  majority  of 
Members.  This  is  implicit  in  the  mechanism.  It  strongly  suggests 
factional  rather  than  majority  interests. 

Second,  under  traditional  procedures,  Congress  itself  defines  the 
time  required  to  consider  a  proposal.  Because  of  the  complexity  of  regu- 

"  The  Federalist  Papers  Number  47  (Madison),  The  New  American  Llbrarj,  New  York, 
pp.  300-308. 

■  Seen  -•<  m  rally  Watson,  supra  note  27  at  1034-1037. 
,/''  ■'  Papers  Number  51    (Madison)   the  New  American  Library.  New  lork 

p.   322. 

80  Id..  320-32.r). 

n  Cntler  A  Johnson,  supra  note  .r>0  at  1401. 

"id.,  at  1414. 
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latory  problems,  this  is  important.  If  action  is  required  on  the  basis 
of  limited  available  information,  constituent  pressure  will  force  such 
action.  By  contrast,  Cutler  and  Johnson  would  provide  only  60  days 
for  Congress  to  review  a  proposal.  Such  a  constraint  would  make  it  im- 
possible for  either  House  of  Congress  to  do  more  than  engage  in  a 
cursory  review  of  the  President's  findings.  This  being  the  case,  con- 
stituencies which  knew  of  or  pressured  the  Executive  for  a  change 
would  be  the  only  ones  to  have  their  case  fully  prepared.  One  element 
of  accountable  power  is  the  informed  use  of  power.  Informed  judg- 
ment is  eroded  under  this  proposal. 

Third,  the  mechanism  proposed  gives  Congress  a  negative  rather 
than  an  affirmative  role.  Unable  to  offer  amendments,  Congressional 
fine-tuning  which  creates  policies  acceptable  to  the  many  constituencies 
which  make  up  a  majority  would  be  precluded.  Thus,  accountability 
through  the  bicameral  system  is  attacked  by  this  mechanism. 

Finally  and  most  important,  the  proposal  transfers  substantial 
power  to  a  branch  of  government  which  has  grown  so  powerful  as  to 
be  called  "imperial."  63  Recent  abuses  of  executive  power  are  well 
known.  One  of  the  principal  sources  for  abuse  has  been  the  closed 
process  of  executive  decisionmaking,64  a  factor  not  addressed  by  the 
authors.  The  formative  stages  of  decisionmaking,  the  stages  in  which 
alternatives  are  considered  and  rejected,  is  closed  to  the  public.  Only 
after  presidential  prestige  is  committed  to  a  proposal  is  the  public 
allowed  to  comment  on  the  initiative.  Your  Subcommittee  regards  this 
as  an  insufficient  check  on  the  executive  and  an  unwise  shift  in  the 
Constitutional  balance  of  power. 


63  Schlesinger,   Arthur   M.,    The   Imperial  Presidency,   Boston,   Haughton   Mifflin,   1973. 
«*  Id.,    Halberstam,    David,    The   Best   and   the   Brightest,   Fawcett,    Greenwich,    Conn. 
(1973). 
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CHAPTER  17 

Conclusions  and  Recommendations 

The  Subcommittee  finds  that  the  primary  goal  in  the  reform  of  Fed- 
eral regulation  should  be  to  make  regulatory  programs  function  more 
effectively  on  behalf  of  the  consuming  public.  The  Subcommittee  be- 
lieves that  the  effectiveness  of  regulation  can  be  increased  significantly 

by— 

(1)  creating  mechanisms  to  foster  a  regulatory  environment  that 
is  supportive  of  effective  programs ; 

(2)  reforming  current  agency  practices,  to  ensure  evenhanded 
enforcement  of  law  and  selection  of  qualified  regulatory  officials ; 
and 

(3)  reducing  and  eliminating  duplicative,  anticompetitive,  and 
ineffective  programs. 

Regulation  must  be  reformed,  in  the  Subcommittee's  view,  on  an 
agency-by-agency,  program-by-program  basis.  The  process  will  inevi- 
tably be  painstaking.  It  requires  full  recognition  of  the  complexity  of 
the  American  economic  system  and  of  related  Federal  regulation.  This 
approach  has  worked  well  thus  far  with  congressionally-initiated  re- 
form of  the  laws  governing  the  Federal  Trade  Commission  in  1974 
and  the  Securities  and  Exchange  Commission  in  1975.  While  the  Sub- 
committee recognizes  the  need  for  rapid  reform,  it  is  firmly  opposed  to 
arbitrary  schedules  or  mechanisms  to  force  Congressional  and  Execu- 
tive action  without  sufficient  deliberation. 

Although  we  believe  that  most  reform  must  proceed  agency-by- 
agency,  we  have  identified  certain  failings  common  to  many  of  the 
agencies  we  studied.  Our  primary  conclusion  is  that  many  of  the 
flaws  in  regulation  are  related  to  a  lack  of  agency  responsiveness  to 
the  consuming  public  it  was  created  to  serve.  Responsiveness  is  essen- 
tial for  two  reasons:  (1)  the  very  legitimacy  of  agency  action  grows 
out  of  respect  for  the  views  of  those  affected  and  (2)  acceptance  of 
agency  action  usually  depends  on  consultation  with  all  affected 
groups,  who  can  help  agencies  to  eliminate  potential  problems  of 
regulations  before  they  go  into  effect. 

Close  analysis  of  the  40  major  case  studies  presented  in  this  report 
indicates  that  many  agency  actions  reflect  more  than  anything  else 
a  responsiveness  to  the  interests  of  the  regulated  industry  and  a  dis- 
regard of  the  underrepresented  interests  of  the  general  public.  The 
situation  is  not  altogether  surprising,  given  the  resources,  frequent 
communication  with  the  regulatory  agencies  and  cohesive  organiza- 
tion of  most  regulated  industries.  We  do  not  suggest  that  regulated 
industry  should  not  make  its  views  known  whenever  necessary  in 
agency  decisionmaking.  We  do  say  that,  because  of  the  superior  re- 
sources available  to  most  regulated  interests,  the  process  of  decision- 
making often  is  unfair;  the  balance  usually  is  tilted  in  advance  against 
the  public. 

(539) 
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To  work  lasting  change,  fundamental  adjustments  in  the  environ- 
ment of  regulation  and  new  structures  for  increasing  the  accountability 

of  agency  action  to  the  broader  interests  of  the  consuming  public  will 
be  necessary.  In  particular,  regulation  relating  to  health  and  safety 
needs  to  operate  in  a  setting  less  dominated  by  political  interference 
from,  or  on  behalf  of,  regulated  industry. 

Our  first  set  of  recommendations  is  therefore  directed  at  the  need  for 
creating  new  structures  and  an  environment  which  is  supportive  of. 
rather  than  hostile  to,  effective  regulation.  It  includes  the  following 
steps : 

A.  establishing  new  mechanisms  for  effective  public  partici- 
pation such  as  an  Agency  for  Consumer  Protection  and  Public 
Counsel  offices  in  certain  economic  regulatory  agencies; 

B.  strengthening  congressional  oversight  to  increase  the  ac- 
countability of  the  agencies  to  the  elected  representatives  of  the 
public ; 

C.  reorganizing  Federal  energy  regulation  and  information 
gathering  in  a  single  independent  agency  and  consolidating  pro- 
grams to  promote  the  development  of  energy  resources  in  a 
separate  Executive  branch  agency ; 

D.  merging  three  important  areas  of  health  and  safety  regula- 
tion— vehicle  safety,  food  and  drugs,  and  product  safety — into  a 
single  independent  commission  to  minimize  duplicative  efforts, 
reduce  the  potential  for  improper  interference  in  these  functions, 
and  to  permit  increased  accountability  to  Congress;  and 

E.  increasing  the  openness  of  agency  proceedings,  to  make 
them  more  accessible  to  the  public. 

The  second  set  of  general  recommendations  is  intended  to  increase 
the  effectiveness  and  fairness  of  regulation  by  reforming  existing 
agency  practices.  We  recommend : 

A.  eliminating  obvious  weaknesses  in  the  enforcement  efforts 
of  regulatory  agencies,  and  achieving  improved  and  evenly  ap- 
plied sanctions; 

B.  improving  the  process  for  selecting  regulators  of  high  qual- 
ity and  strengthening  conflict-of-interest  laws  and  regulations 
applying  to  regulators  on  the  job ; 

C.  eliminating  unreasonable  delay  and  cumbersome  agency 
procedures  by  increased  use  of  informal  (notice  and  comment) 
rulemaking  proceedings ; 

D.  eliminating  the  misapplication  of  benefit/cost  analysis  in 
rulemaking  proceedings:  and 

E.  separating  promotional  and  regulatory  functions  by  remov- 
ing promotional  programs  from  regulatory  agencies. 

The  Subcommittee  recommends  consolidation  and  reduction  of  reg- 
ulation in  the  following  respects : 

A.  consolidation  of  regulatory  programs  in  two  areas:  (a) 
energy  and  (b)  safety  and  health,  to  minimize  duplication  in 
these  functions: 

B.  elimination  of  anticompetitive  regulation,  particularly  entry 
barriers,  unless  shown  to  be  essential  to  public  protection; 

C.  elimination  of  unnecessary  and  burdensome  duplication, 
overlap,  and  conflict  between  regulatory  programs  such  as  those 
described  in  chapter  1  ■! :  and 
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1).  termination  of  individual  regulatory  programs  t  hat  are  de- 
termined l)y  new  agency  evaluation  programs  to  be  ineffective. 
Finally,  the  Subcommittee  recommends  continued  developmenl  of 
mechanisms  to  enable  consumers  to  have  a  stronger  influence  in  Legal 
pr<  ceedings  affecting  the  regulatory  agencies,  such  as: 
\.  i     ;  met  u  ring  the  Federal  citizen  class  suit  ; 
B.  reforming  tne  doctrine  of  standing  to  permit  citizen  actions 
against  agencies  in  the  Federal  courts;  and 

( '.  increasing  the  role  of  small  claims  courts  as  a  means  of 
consumer  recta 
In  the  balance  of  this  chapter,  we  discuss  these  recommendations 
in  detail.  Our  recommendations  regarding  individual  agencies  appear 
at  the  end  of  chapter-  2  through  10.1 

/.  Ri  commendations  to  Increase  the  Responsivi  ness  of  Regulation  to 

the  Public 

A.   NEW  MECHANISMS  FOR  EFFECTIVE  CONSUMER  PARTICIPATION 

The  failure  of  regulatory  agencies  to  provide  a  structure  for  public 
participation  in  their  proceedings  undercuts  the  legitimacy  of  agency 
actions.  Decisions  reached  by  procedures  that  do  not  encourage  full 
participation  of  all  affected  parties  do  not  satisfy  the  fundamental 
precepts  of  democratic  government.  They  do  not  provide  for  con- 
>ent  of  the  governed.  The  Subcommittee  believes  therefore,  that  agen- 
cies are  obliged  to  do  more  than  eliminate  barriers  to  participation: 
they  must  take  positive  steps  to  assure  meaningful  presentation  of 
representative  public  views,  as  well  as  the  views  of  affected  com- 
mercial interests,  as  a  principal  element  in  the  decisionmaking  process. 

Lack  of  public  participation  also  affects  the  quality  of  regulatory 
decisions.  Testimony  presented  at  the  Subcommittee's  regulatory  re- 
form hearings  stressed  the  advantages  enjoyed  by  special  interests 
over  groups  representing  the  public  interest  in  agency  proceedings. 
Other  testimony  demonstrated  that  the  public's  lack  of  familiarity 
with  manufacturing  and  marketing  processes  puts  the  consumer  at  a 
further  disadvantage  in  the  agency's  proceedings.  The  Subcommittee 
finds  that  this  disparity  results  in  regulatory  decisions  that  are 
skewed  in  the  direction  of  the  regulated.  The  agencies  do  not  perform 
well  enough  for  consumers.  In  chapter  13,  we  cite  examples  of  pro- 
ceedings where  additional  public  participation  might  have  affected  the 
outcome  so  as  to  produce  important  general  benefits.  In  the  Conrail 
proceedings,  cited  in  chapter  0.  it  is  clear  that  all  interests  benefitted 
from  advocacy  of  both  industry  and  public  perspectives. 

On  this  basis,  the  Subcommittee  urges  a  number  of  reforms  both  to 
reduce  barriers  to  public  participation  and  to  build  such  participation 
directly  into  regulatory  proceedings.  Several  of  these  mechanisms  for 
increasing  public  participation  complement  each  other  and  would 
assure  that  agency  decisions  more  broadly  reflect  the  interests  of  the 
general  public. 


1  The  Subcommittee  also  suggests  further  study  of  several  Issues  not  directly  addressed 
in    this    report    Anions    these   are;    problems    with    adequacy,    priorities    and    useful;  • 

search  components  of  Federal  recnilatory  programs;  Federal  chartering  of  large  cor- 
porations :  and  Improving  antitrust  enforcement  programs  at  the  Federal  level- 
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1.  Ag&ncy  for  Consumer  Protection 

The  Subcommittee  urges  the  creation  of  an  Agency  for  Consumer 
Protection  (ACP),  a  critically  urgent  regulatory  reform  proposal. 
Bills  creating  the  ACP  passed  both  Houses  during  the  04th  Con- 
gress. Unfortunately,  the  President  announced  his  intention  to  veto 
the  legislation  and  congressional  leaders  then  decided  not  to  complete 
action  on  it.  Thus  the  issue  must  be  dealt  with  afresh  in  the  95th 
Congress.  Earlier  versions  of  the  legislation  passed  both  the  House 
and  the  Senate  in  different  Congresses.  The  proposal  has  been  subject 
to  years  of  intense  public  debate  and  scrutiny.  Its  prompt  enactment 
should  be  a  top  congressional  priority. 

The  ACP  would  be  an  independent  agency  without  regulatory  f  unc- 
tions,  headed  by  an  Administrator  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate.  The  House  bill  states  that  the 
Administrator : 

shall  be  a  person  who  by  reason  of  training,  experience,  and 
attainments  is  exceptionally  well  qualified  to  represent  the 
interest  of  consumers. 

The  ACP  would  serve  to  represent  consumer  interests  in  proceedings 
of  Federal  agencies  and  courts.  Given  the  broad  scope  of  the  Federal 
regulatory  process,  the  ACP  could  participate  only  in  selected 
proceedings. 

2.  Offices  of  Public  Counsel 

The  Subcommittee  recommends  that  Offices  of  Public  Counsel  be  es- 
tablished by  congressional  action  in  the  Federal  Power  Commission 
and  the  Federal  Communications  Commission  and  that  the  existing 
Office  in  the  Interstate  Commerce  Commission  have  its  authority  ex- 
panded from  railroad  matters  to  all  proceedings,  including  motor 
carriers.  These  Offices  would  deA^elop  expertise  in  the  proceedings  con- 
ducted by  their  parent  agencies  and  would  represent  the  public  in  such 
proceedings. 

Offices  of  Public  Counsel  are  appropriate  for  these  agencies  because 
their  proceedings — primarily  rate  and  license  actions — are  frequently 
extended  and  complex.  Public  Counsel  could  brinsr  to  bear  the  conti- 
nuity and  specialized  skills  needed  for  consideration  of  the  technical 
and  economic  issues  often  central  to  these  proceedings. 

The  case  study  appearing  in  chapter  9  on  the  Interstate  Commerce 
Commission  illustrates  how  such  an  Office  can  assist  the  public  in  plac- 
ing its  views  before  the  decisionmaker.  Attorneys  in  the  Office  of 
Public  Counsel  went  to  a  number  of  communities  and  alerted  citizen 
groups  to  the  hearings  and  the  assistance  which  they  could  provide. 
The  result  was  more  effective  citizen  participation  as  well  as  a  more 
balanced  hearing  record. 

The  following  requirements  should  be  built  into  each  Counsel's 
charter: 

(a)  decisionmaking  independence  from  the  parent  agency 
(located  organizationally  within  the  parent  agency  but  outside 
its  usual  chain  of  command  and  with  independence  to  select  and 
manage  the  actions  in  which  the  Office  will  participate)  : 

(b)  the  Public  Counsel  appointed  by  the  President  for  a  fixed 
term,  subject  to  Senate  confirmation,  and  removable  only  for 
cause ; 
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I  v.  ide  I    •      to  information  within  the  agen 
eh    information-gathering  powers  comparable  to  any  other 
part  v  before  the  agency  or  the  courts ; 

(e)  authority  to  retain  outside  experts  if  necessary; 

(f)  standing  in  all  proceedings  of  the  parent  agency;  and 
authority  tos  ek judicial  w\  tew,  and  to  refer  appeals  to  the 

Agency  for  Consumer  Protection. 

mding  of  public  interest  participation 

The  Subcommittee  recommends  that  the  Consumer  Product  Safety 
Commission,  Environmental  Protection  Agency,  Food  and  Drug  Ad- 
ministration, National  Highway  Traffic  Safety  Administration,  and 
Securities  and  Exchange  Commission  initiate  programs  to  provide 
dired  funding  to  public  groups  on  the  mode]  of  the  Magnuson-Moss 
Warranty — Federal  Trade  Commission  Improvement  Act  (Public 
Law  93-637)  under  which  the  Federal  Trade  Commission  presently 
funds  public  participation.  It  is  the  belief  of  the  Subcommittee  (con- 
firmed by  an  opinion  of  the  Comptroller  General  of  the  United 
States2)  that  these  agencies  currently  have  authority  to  undertake 
such  funding  programs.  Once  funding  guidelines  are  established, 
agencies  should  include  the  cost  of  the  program  in  their  budget 
requests. 

A  case  study  on  public  funding  and  consumer  participation  in  the 
Federal  Trade  Commission  chapter  describes  the  contributions  made 
by  the  National  Council  of  Senior  Citizens  to  the  Commission's  devel- 
opment of  trade  regulations  for  the  hearing  aid  industry.  The  Council 
received  direct  funding  from  the  Commission  under  Public  Law  93-637 
to  make  its  participation  possible. 

Funding  of  public  participation  is  especially  appropriate  for  health 
and  safety  agencies  (Environmental  Protection  Agency.  National 
Highway  Traffic  Safety  Administration,  Consumer  Product  Safety 
Commission,  Food  and  Drug  Administration)  and  agencies  with  broad 
jurisdiction  (Federal  Trade  Commission  and  Securities  and  Exchange 
Commission),  because  their  public  impacts  are  often  immediate 
and  within  the  direct  experience  of  a  wide  range  of  citizens.  It  may 
also  be  appropriate  for  the  broadcast  side  of  the  Federal  Communica- 
tions Commission,  because  of  the  direct  impact  of  the  media  on  the 
public. 

,{.  Reducing  other  harriers 

Agencies,  on  their  own  initiative,  should  make  available  a  hand- 
book for  citizen  groups  seeking  to  participate  in  agency  proceedings, 
indicating  in  clear  layman's  language  the  types  of  proceedings  con- 
ducted by  the  agency,  means  of  receiving  advance  notice  of  agency 
actions,  and  ways  of  obtaining  technical  assistance  from  the  agency 
where  needed  to  participate  effectively. 

Reduction  or  elimination  of  filing  fees,  copying  costs,  transcript 
charges  and  other  costs  is  also  appropriate.  Other  steps  might  include 
expanding  coverage  and  circulation  of  the  Consume  r  R<  risU  r  of  the 
Office  of  Consumer  Affairs  (a  brief  biweekly  summary  leral 

Register  items  of  particular  interest  to  consumers,  indicatii  Lr  deadlines 
pulblic  comments  on  proposed  agency  acl  .  and  conducting 

2  The  full  text  of  thp  letter  containing  the  Comptroller  General's  opinion  Is  reprinted 
as  Appendix  D  to  this  Report. 
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agency  proceedings  outside  Washington,  D.C.  in  locations  of  high 
public  interest. 

.".  Obligations  of  agencies  to  seek  out  affected  parties 

The  Subcommittee  recommends  that  agencies  establish  programs  to 
inform  affected  persons  of  regulatory  decisions  with  adverse  effects 
on  particular  groups  whenever  such  groups  may  be  unaware  of  pend- 
ing proceeding?  or  appealable  decisions.  For  example,  when  the  Envi- 
ronmental Protection  Agency  issues  a  restricted  use  permit  for  a 
pesticide  which  is  otherwise  banned,  it  creates  for  itself  an  affirmative 
obligation  to  assure  that  persons  in  affected  areas  are  warned  of  haz- 
ards to  which  they  may  be  exposed.  In  such  case,  it  may  prove  appro- 
priate to  place  the  notice  burden  on  the  parties  benefiting  from  the 
pesticide  use.  not  the  least  of  which  is  likely  to  be  the  producer  of  the 
pesticide.  Ideally,  of  course,  all  groups  in  affected  areas,  including 
competitors  and  small  businesses,  should  be  brought  into  the  decision- 
making process  prior  to  the  time  the  agency  approves  the  action.  The 
experience  of  the  Interstate  Commerce  Commission's  Office  of  Public 
Counsel,  described  above,  can  provide  useful  guidance  for  future 
efforts. 

The^  reforms  proposed  by  the  Subcommittee  for  increasing  public 
participation  are  designed  to  complement  rather  than  to  compete  with 
each  other.  We  have  recommended  that  agencies  initially  establish 
either  funding  of  public  groups  or  an  office  of  public  counsel,  but  not 
both.  The  Agency  for  Consumer  Protection,  established  with  a  modest 
initial  budget,  will  be  expected  to  intervene  only  in  the  most 
important  agency  proceedings.  It  is  not  likely  that  the  ACP  will 
be  able  to  handle  at  the  same  time  a  large  number  of  complex  proceed- 
ings, such  as  a  Federal  Power  Commission  rate  case  and  a  Federal 
Communication  Commission  cable  television  or  land  mobile  spectrum 
case.  Thus.  Offices  of  Public  Counsel  will  be  necessary  if  the  public  is 
to  be  represented  adequately.  It  is  not  anticipated  that  the  ACP  on 
the  one  hand,  and  the  Public  Counsel  or  a  funded  public  group  on  the 
other,  would  seek  to  intervene  in  the  same  proceedings,  except  under 
extraordinary  circumstances. 

B.    IMPROVED   CONGRESSIONAL    OVERSIGHT 

Quite  as  important  as  legislation  is  vigilant  oversight  of 
administration,  and  even  more  important  than  legislation  is 
the  instruction  and  guidance  in  political  affairs  which  kept 
all  national  concerns  suffused  in  a  broad  daylight  of  discus- 
sion .  .  .  The  informing  function  of  Congress  should  be 
pref erred  even  to  its  legislation  function. — Woodrow  Wilson. 
1913 

The  Subcommittee  shares  the  views  of  President  Wilson.  The  Con- 
gressional role  of  oversight  may  well  be  preferred  over  its  legislative 
function,  especially  with  regard  to  maintaining  and  enhancing  the 
quality  and  efficiency  of  federal  regulation. 

The  vigorous  exercise  of  Congressional  oversight  is  essential  to  ac- 
countability. In  creating  regulatory  agencies  Congress  delegated  cer- 
tain rommerce  powers  to  them. 
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If  Federal  regulatory  agencies  have  not  adhered  consistently  to 
their  statutorily-nnposed  duties,  one  cause  is  the  failure  of  Congress 
to  use  its  oversight  powers  fully.  This  situation  can  be  remedied  by 
the  reforms  proposed  in  this  report  and  with  cognizance  by  Cong] 
of  the  powers  it  has  and  a  greater  willingness  to  use  them 

A  number  of  recent  proposals  to  reform  regulation  have  focused  on 
improving  the  oversight  functions  of  the  Congress.  A-  discussed  in  a 
previous  chapter,  the  Subcommittee  does  not  support  two  major 
proposals  it  lias  assessed,  the  Legislative  veto  of  agency  actions  and 
-•.ailed    "sunset"    legislation.    Effective    oversight,    ho-  on- 

ducted  by  designated  committees  and  subcommittees  of  the  Congn 
means  intensiiicd  investigations,  hearings,  and   reports   focused   on 
agency  performance  and  carried  out  by  profes>ional  committee  .-tall*. 

At  the  same  time.  Congress  has  a  responsibility  to  coordinate  its 
oversight  activities  to  avoid,  where  possible,  duplication  of  effort  and 
unnecessary  burden  on  the  agencies.  House  and  Senate  commit' 
should  develop  an  annual  program  plan  and  meet  on  a  regular  hasis 
to  avoid  duplication. 

A  prerequisite  to  effective  Congressional  oversight  is  its  ability  to 
obtain  the  information  necessary  to  monitor  and  assess  agency  per- 
formance. Several  of  the  recommendations  which  follow  are  an  out- 
growth of  our  experiences  with  Federal  agencies  and  are  directed  to 
strengthening  the   information-gathering   powers   of  the   Congress. 

The  Congress  should  clarify  by  statute  or  by  use  of  its  contempt 
power  certain  aspects  of  its  right  to  receive  information  : 

1.  The  doctrine  of  executive  privilege 

The  doctrine  of  executive  privilege  is  a  creation  of  the  Executive  and 
the  courts.  The  President  in  an  apparent  effort  to  avoid  disclosure  to 
the  Congress  of  potentially  embarrassing  information  regarding  wire- 
tapping of  American  citizens  has  recently  attempted  to  expand  it.3 

The  Congress  has  been  called  the  "grand  inquest  of  the  Nation."  The 
people's  elected  representatives  cannot  legislate  wisely  without  com- 
plete and  accurate  information.  Congress  and  the  courts  must  reaffirm 
the  principle  that  the  doctrine  of  executive  privilege  does  not  apply 
to  lawful  inquiry  under  Article  I  of  the  Constitution. 

J.  The  extt  nt  of  the  congri  ssional  right  J<>  /'/<  form  ation 

While  it  is  clear  that  Federal  agencies  receiving  Congressional  re- 
quests for  information  may  not  invoke  the  ''internal  memorandum" 
exemption  or  other  exemptions  to  the  Freedom  6f  Information  Act 
to  avoid  responding,  the  status  of  provisions  in  other  laws  seems  h 
clear  to  some  officials.  The  constitutional  principle  should  be  unequiv- 
ocally re-established  that  Federal  agencies  must  supply  th 
with  information  requested  by  its  committees  acting  within  tneir 
respective  jurisdictions,  unless  a  statute  expressly  permits  information 
to  be  withheld  from  the  Congress.4 

Uted  States  v.    Imeriean  Telephone  and  v  Company,  ei  al  its- 

Jolu  Vember  Individually  ami  on  Behalf  of  the  i  .8.  I 

the   House   Committee  on   Interstate  ami  Foreign   Commerce  Interv  Civil 

Action  No.  76-1712,  U.S.  Ct  Appeals.  Dlst  of  Col.  (197 

*For  :l   .  ncluslon  reached  by  the  Committee  on  Internationa]  Relations  of  the 

House  of  Representatives,  see  H.B.  Kept  No.  94-1469,  Extending  the  Export  Administra- 
tion Act,  04th  Cong.,  2d  Sess.,  14  (1976). 
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3.  The  extent  of  court  jurisdiction  over  congressional  requests  for 

information 
Whether  and  under  what  circumstances  a  Federal  agency  seeking 
to  avoid  compliance  with  a  Congressional  subpoena  may  obtain  re- 
view in  the  courts  should  be  clarified  by  statute.  Court  jurisdiction 
should  be  limited  to  determining  (1)  the  jurisdiction  of  the  commit- 
tee, (2)  the  pertinence  of  the  inquiry,  and  (3)  the  procedural  validity 
of  the  subpoena.  The  courts  should  not  substitute  their  judgment  as  to 
the  need  for  the  information  subpoenaed.  Article  I  of  the  Constitution 
and  the  doctrine  of  separation  of  powers  preclude  such  a  role  for  the 
Judiciary.  Even  where  courts  have  reached  a  correct  decision,  the  delay 
in  the  legislative  process  has  been  excessive.  The  limitation  proposed 
would  not  necessarily  apply  where  the  subpoena  was  directed  to  a  pri- 
vate party  as  distinguished  from  a  Federal  agency.5 

4.  Office  of  Congressional  Counsel 

The  Congress  should  establish  a  new  Office  of  Congressional  Counsel 
to  represent  Congress,  particularly  in  cases  and  controversies  raising 
questions  of  the  powers  and  responsibilities  of  the  Congress  vis-a-vis 
the  Executive  in  which  the  Congress  cannot  rely  on  the  Executive 
Branch  for  counsel.  The  office  would  provide  assistance  and  advice  in 
congressional  oversight  matters. 

5.  Reform  of  annual  reports 

The  Congress  should  institute  across-the-board  reform  of  annual 
reports  prepared  by  Federal  regulatory  agencies.  Specifically,  each 
agency  should  be  required  to  indicate  in  its  annual  report  the  precise 
extent  of  compliance  with  applicable  laws.  Agencies  should  indicate, 
for  example,  whether  statutory  deadlines  for  initiating  programs, 
issuing  regulations,  and  publishing  reports  have  been  met. 

In  addition,  each  agency  should  include  a  detailed  breakdown  of 
the  extent  to  which  regulated  industry  is  in  compliance  with  current 
agency  regulations.  A  proposed  checklist  for  such  an  annual  com- 
pliance report  is  contained  in  Appendix  C  of  this  report. 

6.  Increased  authority  for  the  General  Accounting  Office 

The  Congress  should  establish  a  stronger  role  for  the  General 
Accounting  Office,  including  the  provision  of  subpoena  authority 
to  be  exercised  in  investigations  ordered  by  the  Congress,  its  commit- 
tees, or  subcommittees.  In  addition,  the  right  of  access  of  the  General 
Accounting  Office  to  such  agencies  as  the  Internal  Revenue  Service 
should  be  made  clear. 

7.  Expansion  of  efforts  by  oversight  subcommittees 

The  Congress  should  encourage  the  conduct  of  oversight  by  commit- 
tees and  subcommittees  and  assure  that  it  is  continuous.  Oversight 
should  include  investigations,  reports,  documented  critiques,  hearings, 
funding  reviews,  and,  where  necessary,  the  use  of  compulsory  process. 

6  But  see  Fastland  v.  Knifed  States  Servicemen's  Fund,  421  U.S.  491  (1975),  for  relevant 
Belf-imposed  judicial  limitations. 
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8.  -  idequati  rt  soun  >  %  for  <><'<  rsight 

The  Congress  should  continue  recenl  improvemenl  In  providing  ade- 
quate budgets  and  professional  staff  for  legislative  oversight  activities. 
We  believe  even  a  modest  expenditure  01  funds  for  Legislative  over- 
sight will  invariably  result  in  program  efficiency  and  economy.  House 
and  Senate  rules  governing  oversight  should  be  reviewed  with  a  view 
toward  fuller  use  of  congressional  powers. 

0.  Sources  of  information 

A.gency  emplovees  who  choose  to  come  forward  in  good  faith  with 
evidence  of  inefficiency,  waste,  or  wrong-doing  should  be  accorded 
protection  against  reprisals,  such  as  firing,  demotion,  Loss  of  Buppovt 
staff,  or  transfer  to  undesirable  Locat  ions. 

10.  Expanding  th  use  of  d(  posit  '< 

Members  of  committee  and  subcommittee  stall-  should  be  permitted, 
when  appropriately  authorized,  to  conduct  depositions  under  oath 
when  accessary  to  obtain  essential  oversight  information. 

C.    REORGANIZATION    OF   ENERGY    REGULATION    AND    SAFETY    AND    HEALTH 

REGULATION 

The  Subcommittee  recommends  reorganization  in  two  major  areas, 
energy  and  health,  in  order  to  group  regulatory  functions  in  related 
areas  in  a  more  rational  fashion.  We  believe  that  a  greater  degree  of 

sponsiveness  to  the  public  interest  can  be  achieved  thereby  and  that 
more  efficiently  operating  systems  of  regulation  will  result. 

/.  Consolidation  of  Federal  energy  regulator  functions 

At  present  there  is  no  single  Federal  agency  with  the  authority  and 
responsibility  to  implement  an  overall  national  energy  policy  or  to 
carry  out  the  objective  of  efficient  utilization  of  the  nation's  energy 
resources.  Energy  regulation  in  the  United  States  Government  is 
severely  fragmented;  a  number  of  agencies  are  involved  in  one  or 
more  facets  of  energy  regulation.  A  careful  reorganization  of  energy 
regulatory  functions  should  be  undertaken  that  would  consolidate 
existing  economic  regulatory  and  information-gathering  functions 
affecting  energy,  giving  more  coherence  and  greater  coordination 
to  the  nation'-  energy  policy  and  programs  and  removing  the  wasteful 
duplication  of  effort  and  expertise  resulting  from  the  multiplicity  of 
agencies  involved  in  energy  regulation. 

Since  natural  gas  and  oil  are  fuels  which  can  be  substituted  for  each 
other  and  decisions  pertaining  to  one  fuel  imp-act  upon  the  other,  the 
responsibility  for  energy  import  policies,  the  regulation  of  oil,  natural 
gas,  and  other  petroleum  products,  including  Federal  lease  manage- 
ment, should  be  consolidated  in  a  single  independent  regulatory 
agency.  These  regulatory  functions  should  remain  insulated  from  pro- 
grams designed  to  promote  the  development  of  energy  resources  and 
research,  public  education,  or  advocacy  associated  with  such  promo- 
tion. These  promotional  functions  should  remain  within  the  Executive 
Branch.  Coordinated  energy  policy  and  planning  functions  would 
remain  a  necessary  part  of  both  an  independent  energy  agency  and  an 
Kxecutive  Branch  agency.  The  reorganization  of  existing  energy  regu- 
lators functions  in  this  manner  should  eliminate  or  minimize  current  1  v 
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fragmented  energy  responsibility  and  accountability  together  with 
its  attendant  inconsistencies,  delays,  and  duplication  of  effort. 

,1  Creation  of  a  single  Consumer  Safety  and  Health  Commission 

We  recommend  merging  the  Consumer  Product  Safety  Commission, 
the  Food  and  Drug  Administration,  and  the  vehicle  programs  of 
the  National  Highway  Traffic  Safety  Administration  into  a  single 
Consumer  Safety  and  Health  Commission,  structured  as  an  independ- 
ent regulatory  agency.  Consideration  should  be  given  to  transferring 
other  safety  programs,  such  as  the  Department  of  Housing  and  Urban 
Development's  regulation  of  mobile  home  safety,  to  this  Commission. 

The  new  agency  would  elevate  the  status  of  health  and  safety  regu- 
lation and  would  command  greater  authority  and  flexibility  than  the 
three  separated  agencies  currently  possess. 

The  Subcommittee's  study  of  the  National  Highway  Traffic  Safety 
Administration  and  the  Food  and  Drug  Administration  leads  it  to 
conclude  that  the  programs  of  these  agencies  would  benefit  greatly  by 
removal  from  departmental  bureaucracies  in  which  they  are  now 
contained.  In  the  case  of  NHTSA,  political  interference  from  the 
secretarial  level  and  the  White  House,  has  been  exercised  to  subvert 
its  ability  to  carry  out  its  congressional  mandate.  The  NHTSA  case 
studies  on  safety  standards  and  the  passive  restraint  rule  clearly 
illustrate  this.  While  political  involvement  in  rulemaking  may  not 
always  be  improper,  it  has  been  consistently  inappropriate  in  the  case 
of  this  agency.  With  the  Food  and  Drug  Administration,  the  sense  of 
being  buried  in  the  largest  Federal  bureaucracy,  with  several  layers 
of  clearance  required  on  many  actions,  has  had  a  chilling  effect  on 
FDA's  ability  to  function.  A  major  rationale  for  keeping  FDA  in  the 
Department  of  Health,  Education  and  Welfare,  to  facilitate  its  co- 
ordination with  other  units  of  the  Department,  such  as  the  National 
Institutes  of  Health,  has  not  proven  accurate  as  shown  in  the  case  study 
on  FDA's  recent  decision  on  chloroform. 

Bringing  these  regulatory  programs  together  in  a  new  Commission 
is  not  intended  to  suggest  a  reduction  in  the  accountability  of  these 
functions  to  the  public,  nor  that  the  new  agency  should  be  relieved  of 
the  need  to  face  trade-offs  with  other  policy  goals.  The  objective  is  to 
increase  the  accountability  of  these  functions  to  the  Congress  which 
created  them,  and  to  reduce  correspondingly  the  various  forms  of  inter- 
ference to  which  these  programs  are  now  subjected. 

The  merger  also  creates  the  potential  for  reducing  duplicative  efforts. 
These  programs  are  largely  directed  at  developing  mechanical,  chemi- 
cal, or  biological  standards  for  consumer  products.  The  scientific  and 
technical  skills  necessary  for  such  activities  without  doubt  overlap. 
Common  issues  will  arise  in  shaping  and  cm  forcing  regulations  for  the 
merged  programs.  For  example,  a  consistent  approach  could  be  devel- 
oped for  determining  the  applicability  of  benefit/cost  analysis.  Prob- 
lems in  organizing  data  collection  for  accidents  and  illnesses  could  be 
addressed  jointly.  Similarly,  enforcement  programs,  including  certifi- 
cation and  recall,  raise  issues  amenable  to  coordinated  handling. 

The  Subcommittee  recommends  excluding  the  Environmental  Pro- 
tection Agency  from  the  new  agency  because  EPA's  mission,  rather 
than  focusing  on  products,  concerns  hazards  that  are  spread  widely 
in  the  air  and  water  of  the  environment.  Regulation  of  these  hazards 


presents  essentially  different  issues  from  those  arising  from  re; 
of  product  hazards,  [n  addition,  EPA  current  ly  employs  9,481  full-time 
personnel,  compared  to  a  total  of  8,435  For  the  three  agencies  in  the 
proposed  merger.  EPA's  pesticide  programs  alone  emp]  more 

than  either  the  National  Highway  Traffic  Safety  Administration  or 
the  Consumer  Product  Safety  Commission,  [fthemerged  ■.  fune- 

t  ions  effectively,  the  question  of  EPA's  relai  ion  to  it  can  be  reevaluated. 

D.    INCKEASED    OPENNESS    IX    AGENCY    PROCEEDING 


One  of  the  most  effective  means  of  limit  inn-  the  nireaue- 

racy  and  preventing  the  exercise  of  improper  influence  in  agency  de- 
cisions is  to  require  that  the  business  of  the  regulatory  agencii 
conducted  openly.  Sunshine  is  the  best  disinfectant.  The  rood  and 
Drug  Administration's  manipulation  of  its  Scientific  Advisory  Com- 
mittee, discussed  in  the  Chapter  8  case  study  on  chymopapain,  illus- 
trates the  compelling  need  for  increasing  openness  in  agency 
proceedings. 

The  Subcommittee  recommends  strict  congressional  oversight  of 
implementation  by  the  independent  commissions  of  Public  Law  94- 
409,  the  Government  in  the  Sunshine  Act,  signed  by  the  President  on 
September  13,  1976.  The  Act  requires  that  commission  meetings  be 
open  to  the  public  unless  one  of  ten  exemptions  applies,  that  a  full 
record  be  made  of  closed  portions  of  any  meetings,  that  ex  parte 
communications  be  prohibited,  and  that  there  be  legal  recourse  for 
citizens  when  commissions  hold  closed  meetings  illegally. 

This  recommendation  follows  from  the  Subcommittee's  finding, 
presented  in  Appendix  A-2  to  the  Report,  that  a  distressing  propor- 
tion of  commission  meetings  have  up  to  now  been  closed. 

Chapter  6  on  the  Consumer  Product  Safety  Commission  shows  that 
it  is  possible  for  an  agency  to  conduct  most  of  its  business  in  the  open 
and  to  benefit  from  such  openness.  The  potential  harm  from  failure  to 
prevent  >  .<■  parte  communications  is  described  in  the  discussion  of  the 
natural  gas  reserves  investigation  in  the  Federal  Trade  Commis 
chapter  of  this  report. 

With  respect  to  the  Executive  Branch  agencies,  the  Subcommittee 
recommend-  that  the  public  should  be  permitted  to  attend  all  meetings 
related  to  agency  decisionmaking  which  are  attended  by  any  pc: 
outside  the  agency,  including  representatives  of  the  regulated  industry. 

The  requirement  that  issues  be  debated  in  the  open  and  decisions 
reached  in  the  open  should  be  strictly  enforced. 

E.    INCREASING    Tfli:   INDEPENDENCE   0E    REGULATORY   AGENCIES 

The  Subcommittee  has  found  that  regulated  industry  either  directly 
or  through  a  sympathet  i<-  response  from  t  he  ( office  of 
Budget,  the  Council  on  Wage  and  Price  Stability  and  the  White 
House,  can  undercut  regulatory  agency  independence  and  obj  ictivity. 
The  National  Highway  Traffic  Safety  Administration  cas 

y  standard  programs  and  its  passive  restraint  ru  _      hers, 

illustrate  this.  Another  example  is  the  Environmental  Protection 
Agency's  faltering  regulation  of  the  pesticide  industry,  described  in 
the  EPA  chapter.  Also  relevant  is  the  Securities  and  Exchange  Com- 

75-981-    76 30 


550 

mission's  reluctance  to  move  aggressively  against  restrictions  by  the 
New  York  Stock  Exchange  on  offboard  trading  of  securities  (Rule 
394).  The  Subcommittee's  recommendations  are : 

1.  Simultaneous  submission  of  agency  budgets  to  Congress  and  the 

Office  of  Management  and  Budget 

Congress  should  provide  simultaneous  submission  of  annual 
budget  requests  from  both  the  independent  regulatory  commis- 
missions  and  the  executive  branch  agencies  to  the  Congress  and 
to  the  Office  of  Management  and  Budget  as  is  now  required  by 
the  Consumer  Product  Safety  Act. 

2.  Increased  civil  litigation  authority 

The  independent  regulatory  commissions  should  be  granted 
increased  authority  to  initiate  civil  litigation,  independent  from 
Justice  Department  control.  Extensive  discussion  of  this  prob- 
lem in  the  chapter  on  the  Consumer  Product  Safety  Commission 
analyzes  the  need  to  disperse  control  over  such  litigation  to  regu- 
latory agencies;  further  discussion  of  this  issue  may  be  found  in 
chapter  14  on  overlapping  and  duplicative  programs.  The  cur- 
rent system,  which  allows  a  right  of  first  refusal  to  the  Justice 
Department  in  civil  litigation,  allows  the  Department  to  insinu- 
ate itself  into  commission  policymaking. 

o.  Terminating  the  requirement  for  clearance  of  legislative  proposals 
Both  the  independent  regulatory  commissions'  and  the  execu- 
tive branch  agencies'   views  and  proposals  on  legislation  and 
regulator}7  policy  should  not  be  subject  to  clearance  by  the  Exec- 
utive Branch. 

If.  Prohibition  of  political  clearances 

Congress  should  prohibit  by  statute  the  political  clearance  of 
any  emplo}Tee  of  an  independent  regulatory  commission. 

77.  Reforms  of  Present  Agency  Practices  To  Make  Regulation  More 

Effective 

A.    EFFECTIVE    ENFORCEMENT    OF    EXISTING    LAWS    AND    REGULATIONS    TO 

PROTECT   THE   PUBLIC 

Statutes  and  regulations  are  only  as  effective  as  their  enforcement. 
An  unenforced  regulation  rapidly  loses  credibility. 

Unfortunately,  a  number  of  Federal  regulatory  programs  suffer 
from  acute  non-enforcement.  One  example  is  the  Federal  Power 
Commission's  failure  to  enforce  the  delivery  obligations  of  natural 
gas  producers  (chapter  10).  Another  particularly  cogent  example  is 
presented  in  an  Environmental  Protection  Agency  case  study  is  lack 
of  enforcement  of  Federal  auto  emission  standards  (chapter  4).  It  is 
the  Environmental  Protection  Agency's  job  to  insure  that  cars  and 
trucks  do  not  pollute  excessively.  To  do  this,  the  Environmental 
Protection  Agency  must  be  able  to  determine  who  is  responsible  for 
the  pollution  performance  of  vehicles.  Not  until  July  197G,  did  the 
Environmental  Protection  Agency  exercise  its  authority  under  the 
Clean  Air  Amendments  of  1970  to  begin  learning  how  well  cars 
perform  on  the  road.  EPA  spent  more  than  $-t  million  to  learn  that 
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(uncd  up  car-  pollute  less  than  poorly  maintained  cars.  Although 
the  agency  found  a  Dumber  of  models  in  violation  of  clean  air 
standards,  no  recalls  were  ordered.  The  result  is  that  vehicle  emission 
standards  are  not  being  enforced. 

Chapter  9  on  the  interstate  Commerce  Commission  illustrates  a 
broader  instance  of  enforcement  failure.  In  contrast  to  the  Environ- 
mental Protection  Agency,  the  failure  does  not  revolve  around  a  single 
substantive  problem,  out  pervades  the  agency's  entire  enforcement  pro- 
gram, including  a  lark  of  priorities  and  policy  guidance,  failure  to 
delegate  responsibility,  and  undue  emphasis  on  insignificant  ca 

Other  chapters  discuss  enforcement  failures  in  the  programs  of  the 
Food  and  Drug  Administration  (illustrated  by  the  cardiac  pacemaker 
case  study)  and  the  Federal  Power  Commission  ( acceptance  of 
producer-generated  natural  gas  statistics  without  verification).  En- 
forcement issues  are  also  central  in  the  Subcommittee's  study  of  the 
Federal  Trade  Commission  and  the  Securities  and  Exchange  Com- 
mission since  both  are  agencies  whose  jurisdiction  cuts  across  Industry 
lines  and   reaches  much  of   interstate   commerce. 

The  Subcommittee  has  traced  these  failures  to  a  variety  of  factor 
fleeted  in  the  following  recommendations: 

1.  Monitoring 

Agencies  without  effective  means  of  monitoring  the  extent  to  which 
regulated  companies  are  or  are  not  in  compliance  must  as  a  first  step 
develop  an  appropriate  combination  of  monitoring,  testing,  and  re- 
porting requirements  to  eliminate  this  gap.  The  case  of  the  Environ- 
mental Protect  ion  Agency's  mobile  source  emissions  enforcement  sug- 
gests a  critical  need  to  develop  and  apply  improved  testing  systems. 
This  report  has  also  found  serious  compliance  monitoring  deficiencies 
at  the  Food  and  Drug  Administration,  the  Federal  Power  Commis- 
sion, and  the  Interstate  Commerce  Commission.  Efforts  to  eliminate 
these  deficiencies  must  assume  a  high  priority  for  these  agencies. 

2.  Agency  authority 

Two  agencies,  the  Federal  Trade  Commission,  and  the  Federal 
Power  Commission,  need  stronger  statutory  authority  to  obtain  in- 
formation. The  discussion  of  the  Federal  Trade  Commission's  Line-of- 
Business  program  graphically  illustrates  the  difficulties  an  agency  may 
encounter  in  fulfilling  its  information-gathering  function.  The  Con- 
gress needs  to  set  limits  on  the  extent  to  which  corporations  may  delay 
proceedings  by  challenging  requests  for  information.  The  difficulties 
with  subpoena  enforcement  are  explained  in  chapter  3.  The  Federal 
Power  Commission's  authority  to  obtain  reserve  and  curtailment  data 
on  natural  gas  should  be  clarified  and  strengthened  to  deal  with  the 
problems  discussed  in  chapter  10. 

3.  Conflicting  mandate 

AYhen  an  existing  agency  mandate  is  in  conflict  with  its  enforcement 
programs,  Congress  should  respond  by  clarifying  the  mandate.  For 
example,  the  Interstate  Commerce  Commi.-sion's  mandate  to  promote 
and  preserve  the  various  modes  of  transportation,  and  to  protect 
existing  carriers  from  excessive  competition  may  conflict  with  enforce- 
ment. This  may  explain  the  Commission's  tendency  to  apply  its  en- 
forcement efforts  almost  entirely  against  trivial   violations.  In  gen- 
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eral,  promotional  and  regulatory  functions  should  not  be  joined  in 

the  same  agency. 

4-  Inadequate  sanctions 

Several  agencies  with  ongoing  enforcement  programs  lack  ade- 
quate sanctions  or  lack  a  sufficiently  flexible  array  of  sanctions.  The 
Consumer  Product  Safety  Commission,  for  example,  has  civil  penalty 
authority  under  the  Consumer  Product  Safety  Act,  but  not  under  the 
Federal  Hazardous  Substances  Act  or  the  Flammable  Fabrics  Act.  The 
criminal  sanctions  in  these  acts  do  not  provide  the  Commission  with  a 
ready  deterrent,  because  the  Justice  Department,  to  which  the  Commis- 
sion must  refer  criminal  matters,  has  declined  to  prosecute  in  an  over- 
whelming majority  of  referrals.  The  Food  and  Drug  Administration 
also  has  gaps  in  its  enforcement  authority.  For  example,  the  Food  and 
Drug  Administration  lacks  authority  to  require  that  manufacturers 
recall  products  found  to  be  hazardous.  The  agency  currently  "super- 
vises" such  recalls,  which  are  conducted  voluntarily  by  the  manufac- 
turers. However,  FDA's  performance  has  been  haphazard,  as 
illustrated  by  the  case  study  on  cardiac  pacemakers.  The  Subcommittee 
recommends  that  Congress  provide  the  agency  with  clear  recall 
authority  and,  in  addition,  clarify  the  agency's  ability  to  obtain 
criminal  sanctions  through  the  Department  of  Justice,  to  strengthen 
FDA's  enforcement  capability. 

5.  In  general 

In  general  the  agencies  must  develop  a  firmer  commitment  to  en- 
forcing the  law.  Enforcement  must  be  fair  and  evenhanded.  Private 
individuals  and  corporations  must  not  be  unnecessarily  burdened.  But 
uneven  enforcement  or  nonenforcement  reduces  respect  for  the  law 
and  wastes  the  taxpayer's  dollars.  Better  enforcement  can  come  from 
recruitment  of  high  caliber  regulatory  officials  (discussed  below  and 
in  chapter  12).  It  can  also  come  from  an  improved  climate  for  fair 
enforcement,  which  can  be  achieved  by  increasing  regulatory  agency 
independence.  The  Subcommittee  recommendation  to  create  new 
energy  and  regulatory  agencies  offers  a  concrete  step  in  this  direction. 

B.    IMPROVING   THE   QUALITY   OF   REGULATORS 

Improving  the  quality  of  regulators  means,  above  all  else,  avoiding 
appointment  of  regulators  with  a  bias  contrary  to  their  legislated 
responsibilities.  The  adverse  effect  of  regulators  who  lack  commitment 
to  statutory  obligations  is  graphically  illustrated  hy  the  chapter  on 
the  Federal  Power  Commission.  The  bias  of  recently  appointed  com- 
missioners against  carrying  out  the  price  and  supply  directives  of 
the  Natural  Gas  Act  has  gravely  impaired  the  agency's  ability  to 
administer  its  responsibilities  in  the  public  interest. 

1.  Improving  the  system  for  selecting  regulators 

The  advice  and  consent  function  of  the  Senate,  properly  exercised, 
can  help  assure  that  such  appointments  are  avoided.  The  role  of  the 
Senate  in  passing  on  Presidential  appointments  to  regulatory  agen- 
cies might  bo  strengthened  by  the  development  of  criteria  and  by  in- 
creased public  participation.  A  series  of  recommendations  to  improve 
the  quality  of  regulators  is  set  forth  in  chapter  L2  of  this  report.  They 
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include  White  House  notification  to  the  public  oi  prospective  openings, 
identification  of  White  I  [ouse  officials  who  are  -elect  ing  nominees,  and 
the  solicitation  of  candidates  by  public  announcement.  The  experience 
of  the  Securities  and  Exchange  Commission,  as  described  in  chapter  2, 
suggests  the  potential  for  serious  abuse  and  loss  of  independence 
caused  by  White  House  involvement  in  the  personnel  practices  of  the 
agencies.  Non-Career  Executive  (i.e.,  political)  appointments  should 
b  totally  eliminated  from  independent  regulatory  agencies.  How- 
ever, independent  regulatory  agencies  should  be  authorized  to  i 
appointments  (without  political  clearance)  to  a  limited  number  of 
non-career  policy  and  ad\  isory  posit  ions. 

:.  Minimizing  conflicts  of  interest 

Once  regulators  assume  office,  they  may  still  be  subject  to  influences 
which  conflict  with  a  diligent  pursuit  of  the  public  interest.  Th<  Sub- 
committee offers  several  recommendations  in  this  regard  : 

(a)  Congress  should  prohibit  by  statute  a  Commissioner  or  an  Ad- 
ministrator of  an  agency  from  accepting  employment  in  any  industry 
regulated  by  that  agency  for  two  years  after  leaving  the  agency. 
Persons  nominated  to  these  posts  should  be  required  to  agree  to  the 
prohibition  before  the  nominee  can  bo  confirmed  by  the  Senate.  The 
prohibition  should  extend  to  positions  involving  any  representation  of 
regulated  industry  in  a  legal  or  other  capacity.  The  statute  would 
not  apply  to  Commissioners  and  Administrators  in  office  at  the  time  of 
enactment  of  the  law  and  would  not  apply  to  other  agency  official.-. 

The  Subcommittee  believes  that  this  measure  is  imperative  as  a  means 
of  restoring  public  confidence  in  the  integrity  of  the  regulatory 
agencies. 

(b)  Regulatory  agencv  officials  attaining  Grade  15  or  above  should 
be  subject  to  the  following  requirements  upon  leaving  the  agency: 

i.  Former  officials  must  inform  the  agency  of  subsequent  em- 
ployment with  a  regulated  entity  or  representing  any  aspect  of 
regulated  industry  foi  a  period  of  five  years  following  departure. 

ii.  The  agency  must  record  all  contacts  with  former  officials 
employed  directly  or  indirectly  by  regulated  industry  for  a  period 
of  five  year-. 

iii.  These  records  are  to  be  maintained  in  a  public  file  in  the 
office  of  the  Administrator  or  Chairman  of  the  Commission. 

iv.  The  agency  should  monitor  these  contacts  and  where  m 
v  impose  additional  restrictions  on  such  contacts. 

(c)  Statutes  governing  the  involvement  of  former  agency  officials 
in  matters  in  which  they  took  part,  or  of  which  they  had  knowledge 
while  at  the  agency,  are  narrowly  drawn,  and  should  be  amended  to 
make  their  coverage  more  complete. 

The  provisions  of  18  [LS.C.  ii< >7 1  a ) .  which  place  a  permanent  bar 
rtain  types  of  involvement  of  former  Government  empl 
officers  in  matters  in  which  they  "participated  personally  and  substan- 
tially"' while  in  Government  employment,  should  be  strengthened  by 

ling  their  application  to  persons  acting  in  any  capacity  for 
one  other  than  the  Government,  not  merely  to  persons  aci  ing  a-  agents 
or  attorneys  for  anyone  other  than  the  Government. 

The  provisions  of  18  U.S.C.  207(b).  which  place  a  one-year  bar 
on  certain  types  of  involvement  of  former  Government  emplo; 
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in  matters  that  were  ''under  their  official  responsibility''  within  a 
one-year  period  prior  to  departure,  should  be  strengthened  by  extend- 
ing the  bar  to  five  years  following  departure. 

(d)  Each  agency  should  forbid  all  ownership  by  regulatory  em- 
ployees of  any  financial  interest,  directly  or  indirectly  through  rela- 
tives or  associates,  in  industries  subject  to  the  agency's  regulations. 

Similarly,  no  employees  should  be  permitted  to  accept  travel  and 
other  reimbursement  from  sponsoring  groups  when  attending  confer- 
ences or  meetings.  The  regulations  of  a  number  of  agencies,  including 
the  Food  and  Drug  Administration,  permit  such  arrangements.  (See 
Appendix  E.)  The  provisions  of  18  U.S.C.  covering  conflicts  of  inter- 
ests should  be  strengthened  to  reflect  these  requirements.  Enforcement 
of  such  regulations  by  the  regulatory  agencies  should  be  upgraded. 

(e)  The  regulatory  agencies  should  strengthen  regulations  covering 
informal  off-the-record  ex  parte  contacts  during  adjudicatory  and 
rulemaking  proceedings  between  regulatory  officials  and  persons 
interested  in  agency  actions.  Such  contacts  should  be  eliminated.  If 
any  such  contacts  should  occur  under  tightened  rules,  the  substance 
should  be  recorded  by  the  agency  officials  involved  and  a  notation 
placed  in  the  public  file  or  docket  for  the  relevant  agency  proceeding. 

C.  ELIMINATION  OF  UNREASONABLE  DELAY  AND  CUMBERSOME  PROCEDURES 

The  Subcommittee  recommends,  as  a  step  toward  reducing  undue 
delay,  that  agency  proceedings  be  conducted  wherever  possible  accord- 
ing to  informal  notice  and  comment  procedures,  rather  than  by  formal, 
on-the-record  means.  Informal  rulemaking  procedures,  governed  by 
section  553  of  title  5  of  the  U.S.  Code  (formerly  section  3  of  the  Ad- 
ministrative Procedure  Act)  are  flexible  and  under  section  553(c) 
allow  for  expedited  proceedings. 

The  Federal  Trade  Commission  chapter  discusses  the  importance  of 
adopting  agency  policy  through  rulemaking  rather  than  through  ad- 
judication, the  effect  of  which  is  generally  limited  to  the  individual 
case.  Placing  increased  emphasis  on  rulemaking  would  give  agency 
policy  industrywide  applicability  and  thus  achieve  a  more  efficient 
allocation  of  resources.  The  potential  for  delay,  postponement  and 
extension  in  formal  rulemaking  proceedings  has  also  been  illustrated 
at  hearings  by  the  Subcommittee  on  Commerce,  Consumer,  and  Mone- 
tary Affairs  of  the  House  Committee  on  Government  Operations,  con- 
ducted in  February  1976.  That  Subcommittee  found  that  Federal 
Trade  Commission  proceedings  extended  an  average  of  between  two 
and  three  years  in  length.  Congress  has  recognized  the  advantages  in 
informal  rulemaking  proceedings  and  specifically  provided  for  them 
in  the  Magnuson-Moss  Warranty — Federal  Trade  Commission  Im- 
provement \ct  (Public  Law  93-637).  The  Subcommittee  recommends 
further  legislation  of  this  type. 

Agencies  using  formal  proceedings  by  choice  are  strongly  urged  to 
move  to  informal  procedures.  The  Subcommittee  recommends  in  ad- 
dition that  statutes  mandating  the  use  of  formal  procedures  be 
amended  to  provide  for  informal  rulemaking.  While  over-judicializa- 
tion  is  not  the  sole  cause  of  regulatory  delay,  and  while  formal 
procedures  may  be  necessary  in  limited  circumstances,  the  Subcom- 
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mittee  believes  tliat  keeping  forma]  procedures  to  an  absolute  minimum 
will  contribute  significantly  to  prompt  yel  fair  rulemaking. 

Reforms  addressing  the  structure  and  procedures  for  judicial  re- 
view may  further  reduce  delay.  These  measures  will  be  the  subject 
of  forthcoming  recommendations  by  the  Senate  Committee  on  Gov- 
ernment Operations. 

d.  eliminating:  the  misapplication  of  benefit/cost  analysis  in 
health,  safety,  and  environmental  decisionmaking 

We  recommend  that  benefit/cost  analysis  bo  used  to  organize  and 

communicate  information  and  that  it  not  be  allowed  to  operate  as  a 
substitute  for  conscious  responsible  choice.  In  many  regulatory  con- 
texts, it  is  simply  not  applicable,  While  benefit/cost  analysis  can  at 
times  be  useful  in  decisionmaking,  it  can  also  provide  an  effective  dis- 
guise for  subjective  advocacy.  The  disparate  estimates  of  number  of 
lives  potentially  saved  by  a  passive  restraint  standard  faithfully  re- 
flected the  interests  of  the  parties  sponsoring  the  respective  analyses 
(chapter  5).  To  ensure  that  benefit/cost  analysis  may  perform  its  in- 
tended function,  the  Subcommittee  urges  that  it  be  used  with  great 
caution.  Special  care  must  be  taken  to  identify  all  benefits  and  all  costs 
of  proposed  actions.  By  narrowly  limiting  the  range  of  risks  and  bene- 
fits associated  with  the  use  of  carcinogenic  pesticides,  the  Environ- 
mental Protection  Agency  neglected  to  consider  issues  that  pro- 
foundly affect  the  public  interest  (chapter  4).  The  frailties  of  benefit/ 
cost  analysis  should  be  acknowledged  in  situations  where  policy  and 
value  judgments  cannot  be  avoided   (chapter  15). 

By  hiding,  in  purportedly  objective  data  and  analysis,  judgments 
regarding  such  factors  as  the  value  of  life,  health,  or  environmental 
quality,  EPA  evaded  public  accountability. 

Where  quantification  cannot  be  achieved  with  a  large  degree  of  con- 
fidence in  its  accuracy,  as  for  example,  in  efforts  to  measure  cancer 
risk  (chapter  4),  the  role  of  benefit/cost  analysis  must  be  eliminated 
or  reduced  to  avoid  inadvertently  making  biased,  instead  of  objec- 
tive, choices. 

E.    SEPARATION     OF     PROMOTIONAL-     AND     REGULATORY     AUTHORITIES     AND 

FUNCTIONS 

We  recommend  a  separation  of  promotional  and  regulatory  func- 
tions where  they  are  joined  in  a  single  agency.  This  policy  was  applied 
with  the  division  of  the  Atomic  Energy  Commission  into  the  Energy 
Research  and  Development  Administration  and  the  Nuclear  Regula- 
tory Commission.  The  Interstate  Commerce  Commission  is  a  definite 
candidate  for  such  separation.  The  Subcommittee's  proposals  for 
reorganizing  Federal  energy  regulation  also  reflect  the  goal. 

III.    Recommendations  for  Consolidating  and  Reducing  Regulation 

A  major  conclusion  of  this  study — perhaps  the  most  important — is 
that  the  popular  hope  of  the  least  possible  regulation,  a  irenerally  de- 
sirable objective,  cannot  be  satisfied  by  bulldozer  taeties.  For  example. 
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the  Subcommittee  concluded  that  so-called  "sunset''  legislation  and 
proposals  providing  for  a  congressional  veto  of  agency  actions  are  ill- 
advised  approaches  to  regulatory  reform.  These  proposals  are  discussed 
in  chapter  1G. 

In  the  main,  deregulation  like  other  aspects  of  regulatory  reform 
must  be  dealt  with  agency-by-agency,  program-by-program.  De- 
creased regulation  is  particularly  undesirable  in  programs  protecting 
the  public  from  health  and  safety  hazards  including  those  which  can- 
not be  perceived  (such  as  radiation  from  a  microwave  oven)  and  which 
cannot  readily  be  avoided  (such  as  air  pollution  from  motor  vehicles). 

In  some  areas,  the  burdens  of  regulation  on  industry  can  be  reduced 
by  consolidating  regulatory  functions  that  are  now  scattered.  Two 
major  consolidations  have  already  been  proposed  in  the  section  of 
this  chapter  discussing  increased  agency  responsiveness  to  the  public. 
One  was  a  recommendation  for  merger  of  three  regulatory  functions 
into  a  Consumer  Safety  and  Health  Commission.  Also,  a  consolida- 
tion of  the  energy  regulatory  functions  was  recommended,  with  a 
parallel  reorganization  of  nonregulatory  activities  relating  to  energy 
matters. 

In  addition,  the  Subcommittee  makes  the  following  recommenda- 
tions: 

A.    ELIMINATION    OF   DUPLICATIVE,   OVERLAPPING,   AND   CONFLICTING 

REGULATIONS 

With  the  help  of  the  agencies,  the  Congress  should  continue  to  iden- 
tify unnecessarily  duplicative,  overlapping,  or  conflicting  regulations. 
Chapter  14  describes  several  programs  which  we  believe  are  duplica- 
tive in  whole  or  in  part  and  are  candidates  for  consolidation.  Table  1 
following  chapter  14  lists  86  program  areas  which  the  agencies 
themselves,  in  response  to  the  Subcommittee's  questionnaire,  have 
identified  as  creating  actual  or  potential  overlap  or  conflict.  These 
areas  require  further  study  to  determine  the  nature  and  extent  of 
actual  overlap  or  conflict.  Such  a  study,  which  should  include  specific 
recommendations  from  industry,  consumers,  and  the  agencies,  should 
address  the  problem  of  overlap  from  the  perspective  of  products  and 
hazards  (such  as  cancer-causing  substances,  noise,  mobile  homes,  and 
pesticides)  as  well  as  by  agencies.  Once  areas  of  serious  duplication, 
overlap,  and  conflict  are  identified,  Congress  should  eliminate  them. 
"We  believe  such  a  review  should  be  required  by  law  within  a  minimal 
time  frame  of  ninety  days.  It  should  include  duplicative  programs 
as  well  as  anti-competitive  and  ineffective  programs,  discussed  below. 

B.    MINIMIZING   A NTI- COMPETITIVE   REGULATION 

To  the  maximum  extent  possible  under  existing  law,  the  agencies 
themselves  should  move  to  eliminate  regulation  which  stifles  competi- 
tion, such  as  barriers  to  entry,  rate  setting,  and  other  economic  regu- 
lation, provided  such  regulation  is  not  essential  for  continued  protec- 
tion of  the  public.  This  limited  deregulation,  which  would  allow 
competitive  forces  to  operate  more  freely  than  at  present,  is  urged,  for 
example,  in  chapter  9  on  the  Interstate  Commerce  Commission,  partic- 
ularly regarding  transportation  entry  barriers. 


..... 

At  the  same  time,  il  is  important  to  recognize  thai  regulatory  action 
itself  may  be  used  to  encourage  competition.  The  Securities  and  Ex- 
change Commission  chapter  concludes,  for  example,  thai  the  - 
could  take  more  expeditious  action  to  require  the  New  York  Stock 
Exchange  to  abrogate  altogether  its  Rule  39 1  which  rest  ricts  off-board 
trading  of  securities. 

C.  TERMINATING  INDIVIDUAL  REGULATIONS  FOl  ND  TO  BE  INEFFECTIVE 

The  agencies  themselves  must  rapidly  improve  efforts  to  evaluate 
Mt  regulations.  Nbl  only  regulatory  programs,  but  individual 
regulations  should  be  subjected  periodically  to  review  by  the  agency, 
for  the  purpose  of  identifying  and  eliminating  ineffective  or  counter- 
productive measures.  Unfortunately  most  agencies  have  no  such  sys- 
tem of  evaluation.  The  case  study  on  benefit  cosl  analysis  in  chapter  5 
on  the  National  Highway  Traffic  Safety  Administration  indicates,  for 
example,  that  pressure  on  NHTSA  to  predict  costs  and  benefits  of 
proposed  regulations  has  overshadowed  the  agency's  efforts  to  begin  a 
system  of  evaluating  the  federal  motor  vehicle  safety  standards  it  lias 
already  issued.  Further,  the  agency  lacks  a  data  system  to  enable  it  to 
determine  definitively  whether  existing  standards  are  producing 
value. 

Periodic  review  and  elimination  of  ineffective  regulations  will 
reduce  unnecessary  burdens  on  the  consumer,  taxpayer,  and  business- 
man, and  free  the  agency  for  more  useful  work. 

I).    DEREGULATION   AS   A   GOAL 

Some  conceive  of  regulatory  reform  primarily  as  deregulation. 
Others  expect  regulatory  reform  to  be  limited  to  an  analysis  of  all 
costs  of  regulation,  including  hidden  costs.  They  may  challenge  the 
continuance  of  regulatory  programs  that,  in  their  view,  impose  exces- 
sive costs. 

This  Subcommittee  believes  an  exelu-ive  emphasis  on  costs  imposes 
too  narrow  a  standard  for  assessing  the  merit  of  regulation. 

The  General  Accounting  Office  stated  in  a  commentary  on  a  107") 
Office  of  Management  and  Budget  estimate  of  the  cost  of  regulation : 

The  OMB  approach  in  this  effort  is  akin  to  a  hypothetical 
corporation  issuing  an  annual  report  which  lists  the  corporate 
expenses  in  its  summary  statement  but  neglects  to  report  tin- 
corporate  revenues. 

A  proper  assessment  will  recognize  that  not  all  regulatory  efforts 
should  be  cut  back  and  that  in  fact  some  regulatory  programs  need 
to  be  strengthened. 


•- 


IV.  New  Modes  of  Citizens  Redress 

Federal  regulation  needs  citizen  participation.  Recently*  Congress 
has  included  provisions  for  citizen  suits  in  several  major  bills,  includ- 
ing Consumer  Product  Safety  Act,  the  Clean  Air  Act,  and  the  Toxic 
S;il»sta7K-es  Control  Act.  Citizens  can  further  increase  their  direct  in- 
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fiuence  on  agency  and  corporate  conduct  through  the  following  rec- 
ommended reforms: 

A.   APPROPRIATE   USE   OF   CLASS   ACTIONS 

A  potentially  useful  means  of  consumer  redress  is  the  class  action 
suit,  whereby  one  or  more  members  of  a  class  sue  for  themselves  and 
other  members  of  a  class  against  a  common  wrong.  It  is  particularly 
important  in  situations  in  which  individual  consumers  are  marginally 
harmed,  but  in  the  aggregate  their  damages  and  the  damages  to  the 
economy  are  substantial.  An  alternate  but  equally  useful  form  of 
action  would  permit  State  Attorneys  General  to  commence  such 
actions  on  behalf  of  the  allegedly  injured  citizens  of  a  State.  Such 
actions  would,  of  course,  have  to  be  maintainable  as  class  actions  under 
the  usual  standards  of  Rule  23  of  the  Federal  Rules  of  Civil  Pro- 
cedure, except  as  specified  below. 

Recent  decisions  of  the  Supreme  Court  have  eroded  the  feasibility 
of  bringing  class  actions.  Two  Supreme  Court  cases  are  illustrative 
of  the  continued  weakening  of  citizen  class  actions. 

In  Zahn  v.  International  Paper  Company,  414  U.S.  291,  (1973), 
the  Court  affirmed  that  many  important  classes  of  cases  could  be  taken 
to  Federal  court  as  class  actions  only  if  each  plaintiff  has  suffered 
damages  of  $10,000  (the  statutory  jurisdictional  minimum)  or  more. 
This  means  that  a  defendant  can  avoid  accountability  in  Federal 
court  for  his  actions  if  he  limits  the  amount  of  each  alleged  viola- 
tion. We  think  the  rule  is  unduly  harsh.  It  is  imperative  that  Federal 
law  allow  courts  to  aggregate  the  claims  of  any  number  of  plaintiffs 
alleging  the  same  cause  of  action  in  order  to  meet  the  $10,000  juris- 
dictional threshold. 

In  the  more  recent  case  of  Eisen  v.  Carlisle  and'  Jaequelin,  417  U.S. 
156,  (1974),  the  Supreme  Court  imposed  upon  plaintiffs  severe  restric- 
tions in  holding  that  each  member  of  the  class  who  can  be  identified 
with  reasonable  effort  must  receive  actual  notice  of  the  pending 
action.  Though  such  a  requirement  is  apparently  based  on  a  strained 
interpretation  of  due  process  or  the  Federal  Rules  of  Civil  Procedure, 
the  effect  of  the  decision  is  to  limit  the  ability  of  consumers  to  obtain 
any  redress  at  all  for  economic  losses.  We  think  the  Federal  courts 
have  a  greater  responsibility  to  hear  the  contentions  of  citizens  than 
that  suggested  by  these  Supreme  Court  decisions. 

Congress  has  already  taken  note  of  the  need  for  class  actions  as 
a  consumer  redress  mechanism  in  certain  situations.  The  Magnuson- 
Moss  Warranty — Federal  Trade  Commission  Improvement  Act  (Pub- 
lic Law  93-637)  provides  for  Federal  court  jurisdiction  over  con- 
sumer suits,  including  class  actions,  based  upon  violation  of  written 
or  implied  warranties  provided  a  number  of  requirements  are  met.G 

The  Subcommittee  therefore  recommends: 

(a)   amendment  of  the  United  States  Code  to  allow  plaintiffs  to 


«  These  requirements  are  sot  forth  in  15  U.S.C.  2310(d)(3).  which  provides  that  no 
such  action  may  be  brought  (A)  if  the  amount  in  controversy  of  any  individual  claim 
is  less  than  the  sum  or  value  of  $25 :  (B)  if  the  amount  in  controversy  is  less  than  the 
sum  or  value  of  $nn.000  (exclusive  of  interests  and  costs)  computed  on  the  basis  of  all 
claims  to  be  determined  in  this  suit:  or  (C)  if  the  action  is  brought  as  a  class  action, 
and  the  number  of  named  plaintiffs  is  less  than  one  hundred.  Tn  addition,  a  consumer 
must  Initially  resort  to  any  dispute  settling  Procedure  provided  by  the  warrantor  under 
Section    110(a)(3)    of  the  Act    (15   U.S.C.    2310(a)(3)),   prior   to  bringing  legal  action. 
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aggregate  claims  in  order  to  meet  the  $10,000  jurisdictional  minimum 

01  the  Federal  courts; 

(b)  reform  of  the  requirement  of  notice  to  class  members,  so  that 
notice  by  publication  is  adequate  where  the  number  of  the  class 
members  is  large,  and  where  a  significanl  number  of  individual  class 
members  receive  persona]  notice; 

(c)  that  Congress  consider  specific  provision  for  class  actions  in 
denned  instances  such  as  breach  of  consumer  product  warranties 
where  the  amount  of  damages  and  nature  of  the  loss  makes  individual 
actions  impractical:  and 

(d)  that  ( Congress  should  provide  for  continuing  review  in  order  to 
judge  the  effectiveness  and  fairness  of  such  class  actions  provisions. 

B.    INCREASED   ACCESS   TO    THE    COURTS 

A  hurdle  that  must  be  met  by  consumers  in  bringing  suit  to  set 
aside  agency  action  as  unlawful  is  complying  with  the  doctrine  of 
standing.  The  purpose  of  the  standing  doctrine  is  to  ensure  that 
the  interests  of  the  plaintiffs  are  sufficiently  direct  and  immediate 
to  assure  that  the  relevant  issues  of  a  case  will  be  clearly  presented 
to  a  reviewing  court.  Balrr  v.  Carr,  369  U.S.  186,  204,   (19G2). 

Until  very  recently,  the  Supreme  Court  had  been  steadily  broaden- 
ing the  criteria  which  would  be  sufficient  to  confer  standing  to  sue 
upon  an  individual.7  The  test  was  whether  an  individual  had  suffered 
"injury  in  fact"  and  whether  the  interest  he  sought  to  protect  was 
"arguably  within  the  zone  of  interests  to  be  regulated  by  the  statute 
or  the  constitutional  guarantee  in  question."  8 

The  judicial  trend  of  liberalization  of  standing  requirements 
culminated  in  the  Supreme  Court  decision  of  United  States  v.  SCRAP, 
41-2  U.S.  660  (107;]).  The  Court  in  the  SCRAP  decision  concluded 
that  an  organization  had  standing  to  challenge  agency  action  which 
harmed  the  environment,  and  stated  that: 

To  deny  standing  to  persons  who  are  in  fact  injured  simply 
because  many  others  are  also  injured,  would  mean  that  the 
most  injurious  and  widespread  Government  actions  could 
be  questioned  by  nobody. 

More  recently,  however,  the  court  has  been  exercising  more  caution 
in  applying  the  standing  doctrine  as  evidenced  by  the  cases  of 
Sim/m  v.  Eastern  Kentucky  Welfare  Rights  Organization*  44  LAV. 
4724  (decided  June  1, 197G)land  Warth  v.  Seldin,4Q2  U.S.  490  (1075). 

In  Warth,  low-income  persons  and  various  organizations  challenged 
the  town  of  Peniield.  New  York's  restrictive  zoning  ordinance  on  the 
grounds  that  it  effectively  excluded  persons  of  low  and  moderate 
income  from  living  in  the  town.  The  court  said  that  plaintiffs  "must 
allege  facts  from  which  it  reasonably  could  be  inferred  that,  absent 
the.  respondents'  restrictive  zoning  practices,  there  is  substantial 
probability  that  they  would  have  been  able  to  purchase  or  lease  in 
Penfield  and  that,  if  the  court  affords  the  relief  requested  the  as- 

7  The  movomont   toward   a   markou"   broadening  of  tho   standing  r"lpv:   took  a   BUbsj 
<ton  forward  in    Issociation  of  Data  Processing  Service  Organizations,  hi<\  v.  r<t'>n>.  ''>'-*7 
T'.s.  150  ilitTO)  and  the  companion  case  decided  the  same  day.  Burton  v.  Collins.  39*3  D.S. 
159    (1970). 

*  hi.  at  152 
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serted  inability  of  petitioners  will  be  removed."9  The  court  found 
the  record  devoid  of  the  necessary  allegations.  The  court  noted  that 
while  the  fact  that  harm  to  plaintiffs  may  have  resulted  indirectly 
does  not  in  itself  preclude  standing,  indirectness  of  injury  "may  make 
it  substantially  more  difficult  to  meet  the  minimum  requirement  of 
Art.  Ill:  to  establish  that,  in  fact,  the  asserted  injury  was  the  con- 
sequence of  the  defendants'  actions,  or  that  prospective  relief  will 
remove  the  harm."  10  The  court  held  that  plaintiffs  lacked  standing 
because  they  had  failed  to  show  that  the  inability  to  obtain  adequate 
housing  within  their  means  was  fairly  attributable  to  the  town's 
zoning  ordinance  instead  of  to  other  factors. 

In  Simon,  several  indigents  and  organizations  composed  of  indigents 
sought  to  challenge  a  Revenue  Ruling  allowing  favorable  tax  treat- 
ment to  a  hospital  that  rendered  only  emergency  room  services  to  indi- 
gents. The  organizations  brought  suit  on  behalf  of  their  members,  and 
each  individual  brought  suit  on  his  own  behalf  and  as  representative  of 
all  other  persons  similarly  situated.  The  Court  concluded  that  the 
plaintiffs  lacked  standing  to  bring  suit.  The  Court  noted  that  "standing 
'focuses  on  the  party  seeking  to  get  his  complaint  before  a  Federal 
court  and  not  on  the  issues  he  wishes  to  have  adjudicated.' "  X1  The 
court  noted  that  the  standing  question  in  the  case  turned  on  whether 
any  individual  plaintiff  had  established  an  actual  injury.  The  court 
then  assumed  that  some  plaintiffs  had  been  denied  service  but  found 
that  "injury  at  the  hands  of  a  hospital  is  insufficient  b}T  itself  to  estab- 
lish a  case  or  controversy  in  the  context  of  this  suit,  for  no  hospital  is 
a  defendant.  The  only  defendants  are  officials  of  the  Department  of 
the  Treasury,  and  the  only  claims  of  illegal  action  respondents  [plain- 
tiffs] desire  the  courts  to  adjudicate  are  charged  to  those  officials."  12 
The  court  found  that  it  did  not  follow  that  the  denial  of  access  to  hos- 
pital services  in  fact  results  from  defendants'  Revenue  Ruling.  The 
court  concluded  that — 

It  is  purely  speculative  whether  the  denials  of  service  specified  in  the  complaint 
fairly  can  be  traced  to  petitioners  'encouragement'  or  instead  result  from  deci- 
sions made  by  hospitals  without  regard  to  the  tax  implications  *  *  * 

It  is  equally  speculative  whether  the  desired  exorcise  of  the  court's  remedial 
powers  in  this  suit  would  result  in  the  availability  to  respondents  of  such 
services.13 

The  court  held  that  "unadorned  speculation  will  not  suffice  to  invoke 
the  Federal  judicial  power,"  and  that  the  principle  of  the  Warfh  case 
applied  here. 

In  another  recent  case,  the  fact  that  the  plaintiff  brought  a  class 
action,  and  alleged  that  he  represented  many  others  similarly  injured, 
was  cited  by  the  Chief  Justice  as  an  indication  of  the  undifferentiated, 
nonspecific  nature  of  the  named  plaintiff's  injury,  further  supporting 
the  conclusion  that  the  plaintiff  did  not  have  standing.14 

The  Subcommittee  believes  it  is  important  that  citizens  have  the 
right  to  challenge  agency  action  by  way  of  judicial  review  when  such 
action  is  aliened  to  be  illegal  or  contrary  to  the  statutory  mandate  of 


«>  122  U.S.  at  504. 
:"  Td.  at  nor,, 
n  a.a  t,.W.  p+  4728. 
12  Td.  at  4720. 
ir!  Td. 

m Schlesinger  v.  Reservists  Committee  to  Flop  the  War.  04  Z.ct.  2025  (1974) 
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the  agency  involved.  This  concern  was  expressed  Id  the  Consumer 
Product  Safety  An  where  Congress  provided  thai  judicial  review  of 
a  consumer  product  safety  rule  may  be  bad  by  '"any  person  advei 
affected  by  such  rule  or  any  consumer  or  consumer  organizations"  I  L5 
Q.S.C.  2060(a) ).  The  effect  of  such  a  Legislative  provision  is  to  confer 
standing,  clearly  and  unambiguously,  regardless  of  any  limitations  on 
standing  reflected  in  the  Simon  and  Worth  cases.  Also  pending  before 
Congress  is  legislation  (S.  3296)  introduced  by  Senator  Kennedy 
which  would  allow  any  interested  person  to  challenge  an  illegal  agency 
action  in  court.  The  Subcommittee  is  impressed  with  the  desirability 
of  increased  access  to  the  courts  by  the  public  and  recommi  rids  return 
to  the  liberalized  tests  of  standing  through  passage  of  appropriate 
legislat  ion,  if  necessary. 

C.    SMALL    CLAIMS    COl'KTS 

Small  claims  courts  were  originally  designed  to  provide  a  speedy 
and  inexpensive  system  of  justice  for  citizen  redress.  Their  rules  and 
procedures  were  to  be  simple  and  their  accessibility  to  consumers  rela- 
tively unlimited.  Though  small  claims  courts  may  not  have  fully  met 
their  ambitious  goals,  they  provide  an  effective  remedy  to  citizens  in 
local  jurisdictions.  Studies  relating  to  small  claims  courts  have  indi- 
cated that  there  is  a  great  amount  of  unused  potential  in  these  courts. 
In  its  li>72  study  on  this  subject,  the  National  Institute  for  Consumer 
Justice  recommended  that  Congress  allocate  funds  for  payment  to  the 
states  to  stimulate  the  e.-tablishment  and  maintenance  of  elective  small 
claims  courts. 

Typically,  the  disputes  most  commonly  handled  by  small  claims 
courts  involve  fraud,  deception,  or  misrepresentation  to  con.-iii.ui-. 
as  well  as  overreaching  and  unfair  repossession  of  goods  and  products. 
It  would  be  foolish  to  think  that  the  Federal  Government  could  or 
should  be  in  a  position  to  resolve  these  disputes,  particularly  due  to 
their  small  monetary  amount.  The  establishment  of  more  effective 
small  claims  courts  and  other  consumer  redress  mechanisms  will  not 
only  provide  an  added  and  more  effective  tool  for  citizen  redress  but 
will  at  the  same  time  ease  the  burden  upon  the  federal  agencies  which 
might  otherwise  be  involved  in  settling  the  disputes  involved. 

The  Subcommittee  recommends  that  Congress  allocate  funds,  at 
leasl  on  a  trial  basis,  for  payment  to  states  to  stimulate  the  establish- 
ment and  maintenance  of  effective  small  claims  courts,  as  well  as  to 
encourage  the  establishment  of  other  consumer  controversy  resolution 
mechanisms.  Passage  of  legislation  now  pending  before  both  bouses  of 
Congress  (ILK.  13830  and  S.  2928)  would  meet  this  need  and  demon- 
strate concern  of  government  for  the  rights  of  all  citizens. 

::•  *  *  *  *  *  J.: 

We  believe  that  vigorous  implementation  of  these  recommendations 
will  result  in  measurable  improvement  in  the  performance  of  Federal 
regulatory  agencies  and  in  their  impact  on  the  American  public. 

Approved : 

John  E.  ^bvs.  Chairman^  Subcommittee  on  Oversight  and  Investi- 
gations 

Richard  L.  Ottinger,  M<  mber 
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Anthony  Toby  Moffett,  Member 
Jim  Santini,  Member 
W.  S.  Stuckey,  Member 
James  H.  Scheuer,  Member 
Henry  A.  Waxman,  Member 
Philip  R.  Sharp,  Member 
Andrew  Maguire,  Member 

Harley  O.  Staggers,  Chairman.  Committee  on  Interstate  and  For- 
eign Commerce,  (ex  officio) 

September  23, 1976 
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APPENDIX  A-2 
Public  Access  to  Commission  Meetings  * 


Agency 


Regular: 


Special  I 


Executive* 


Consumer  Product  Safety  Commission Closed Open Closed. 

Federal  Communications  Commission ...do do Do. 

Federal  Power  Commission Open do Not  applicable. 

Federal  Trade  Commission Closed do Closed. 

Interstate  Commerce  Commissions Not  applicable Not  applicable Not  applicable. 

Securities  and  Exchange  Commission Closed Open Closed. 


1  As  of  Sept.  1,  1976,  prior  to  the  enactment  of  Public  Law  94-409— the  Sunshine  Act— signed  Sept.  13,  1976,  where 
meetings  were  open  to  the  public,  advance  notice  was  given  through  the  Federal  Register  and, or  calendar  of  events. 

» Meetings  in  which  agency  policies,  regulations,  and  business  are  dealt  with.  These  meetings  are  generally  attended 
by  Commissioners  and,  when  appropriate,  agency  staff. 

J  Meetings  of  a  special  nature— hearings,  oral  arguments  before  the  agency,  etc.  These  meetings  are  generally  attended 
by  Commissioners,  agency  staff,  and  the  public. 

*  Meetings  in  which  agency  policy,  regulatory  decisions,  or  adjudicatory  decisions  are  made.  These  meetings  are  at- 
tended by  Commissioners  only. 

*  ICC  has  no  regular,  special,  or  executive  meetings,  only  Commission  conferences  with  Commissioners  only  in  attendance 

Sources:  (1)  Replies  to  the  subcommittee  questionnaire  of  June  1975  (question  18  to  commissions);  (2)  telephone 
inquiries  to  commissions  in  June  1976. 
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AITKMmX   A-4::: 

Office  of  Management  and  Budget  Rejections  of  Axjenct  I  *»  »; 
fob  Changes  ix  Statt  k>rt  A.uthoritt,  Fiscal  Years  L971-76 

Sv/rwmary 

The  Office  of  Management  and  Budget  has  not  denied  requests  for 
changes  in  statutory  authority  from  the  six  independent  commissions. 
Two  of  those  agencies,  t  he  Consumer  Product  Safety  ( Jommission  and 
the  Cnterstate  Commerce  Commission^  submit  such  proposals  simul- 
taneously to  Congress;  for  two  others^  the  Federal  Communications 
Commission  and  Sie  Federal  Power  Commission,  delays  were  noted  as 
a  result  of  OMB  clearance  procedures,  All  three  Executive  Branch 
agencies  have  met  with  OMB  denials. 

1.    COXSUMKR    PRODUCT    SAFETY    COMMISSION 

I  ion  27 1  k)  (2)  of  the  Consumer  Product  Safety  Act  provides  for 
simultaneous  submission  to  the  Congress  of  requests  for  changes  in  its 
statutory  authority,  thus  precluding  the  Office  of  Management  and 
Budget  from  exercising  denial  authority  over  the  Consumer  Product 
Safety  Commission's  requests.  The  provision  also  stipulates  that  no 
government  agency  or  official  lias  the  authority  to  require  CPSC  to 
submit  proposals  for  approval,  comments,  or  review  prior  to  the  sub- 
mis-ion  to  the  Congress. 

2.    FEDERAL    COMMUNICATIONS  COMMISSION 

Traditionally,  the  Federal  Communications  Commission  submits 
proposals  to  the  OfhYe  of  Management  and  Budget  as  well  as  to  inter- 
ested parties  and  departments  for  their  views.  This  process  has  occa- 
sionally resulted  in  delays,  but  there  have  been  no  denials.  The  Com- 
mission states  that  OMB  has  no  authority  to  deny  legislative  requests 
of  independent  agencies. 

3.  FEDERAL    POWER    COMMISSION 

The  Office  of  Management  and  Budget  has  not  denied  or  refused 
clearance  of  proposals  for  changes  in  FPC  statutory  authority.  How- 
ever, the  Commission  has  experienced  delays  in  obtaining  clearance  or 
has  had  to  submit  proposals  without  Administration  endorsement. 

4.  FEDERAL    TRADE    COMMISSION 

There  have  been  no  denials  by  the  Office  of  Management  and  Budget. 

5.   INTERSTATE    COMMERCE   COMMISSION 

There  have  been  no  denials  by  the  Office  of  Management  and  Budget. 
The  Interstate  Commerce  Commission  submits  all  legislative  pro- 
posals directly  to  Congress. 


*Snurre:   (1)   Replies  to  the  Subcommittee  questionnaire  of  J:ine  107."    (question  ^2  to 
commissions  nnd  nuostion  HO  to  sinele  administrator  agenrtps). 

(2)    Updated  information  received  from  agencies  in  September  1976. 


574 

6.  SECURITIES   AND   EXCHANGE   COMMISSION 

The  Office  of  Management  and  Budget  has  denied  no  requests  from 
the  Securities  and  Exchange  Commission  for  changes  in  its  statutory 
authority. 

7.   ENVIRONMENTAL  PROTECTION  AGENCY 

The  Environmental  Protection  Agency  reported  four  instances 
where  requests  for  changes  in  the  Agency's  statutory  regulatory  au- 
thority have  been  denied  or  not  cleared.  These  were  (1)  the  regulatory 
authorities  in  the  proposed  Land  Protection  and  Waste  Recovery  Act 
submitted  in  1974;  (2)  the  proposed  amendment  to  section  307  of  the 
Federal  Water  Pollution  Control  Act  relating  to  rulemaking  pro- 
ceedings, also  submitted  in  1974;  (3)  the  proposed  Toxic  Substances 
Control  Act  submitted  in  1975;  and  (4)  the  proposed  Solid  Waste 
Disposal  Act  Amendments  of  1976,  submitted  in  April  1976  (EPA 
has  been  permitted  to  support  some  limited  provisions  contained  in 
this  proposal  which  are  in  other  bills  before  the  Congress).  In  fiscal 
year  1976,  the  Administration  reevaluated  its  position  on  the  toxic 
substances  bill,  S.  776,  the  equivalent  to  the  Environmental  Protec- 
tion Agency's  proposed  Toxic  Substances  Control  Act  submitted  in 
1975,  and  forwarded  to  Congress  a  new  position  which  would  have 
added  limitations  to  EPA's  proposed  authority  to  require  comprehen- 
sive pre-market  notification  of  proposed  production  of  chemical 
substances. 

8.  FOOD  AND  DRUG  ADMINISTRATION 

There  is  no  record  of  any  denials  by  the  Office  of  Management  and 
Budget.  The  Department  of  Health,  Education,  and  Welfare  has  a 
legislative  program  which  is  constructed,  in  part,  through  a  process 
of  negotiation  and  coordination  among  the  Department,  other  inter- 
ested parties,  and  the  Office  of  Management  and  Budget.  There  have 
been  occasions  on  which  proposals  have  been  withdrawn  or  substan- 
tially modified  during  this  process.  For  example,  the  Food  and  Drug 
Administration  proposed  for  including  in  the  Department's  legis- 
lative program  an  amendment  to  the  Federal  Food,  Drug,  and  Cos- 
metic Act  which  would  have  provided  for  food  establishment  regis- 
tration. This  was  done  in  the  development  stages  of  the  Adminis- 
tration bill,  H.K.  14256,  the  Food,  Drug,  and  Cosmetic  Amendments 
of  1976.  Objections  to  this  amendment  were  raised  by  the  Commerce 
Department  because  it  felt  some  of  its  programs  would  be  affected. 
Subsequently,  FDA  withdrew  its  proposal  after  meetings  with  Com- 
merce Department  representatives  could  not  resolve  the  dispute. 

The  Food  and  Drug  Administration's  experience  with  the  current 
clearance  process  has  not  been  one  of  unilateral  OMB  denial  or 
revision  of  proposals,  but  rather  alteration  or  withdrawal  of  a 
proposal. 

9.    NATIONAL    HIGHWAY    TRAFFIC    SAFETY   ADMINISTRATION 

Five  National  Highway  Traffic  Safety  Administration  proposals 
submitted  by  the  Department  of  Transportation  were  denied  by  the 


Office  of  Management  and  Budget.  These  were  proposals  (1)  to 
establish  mandatory  remedy  and  recall  (92d  Congress),  (2)  to  grant 
enforcement  power  to  complement  existing  general  rulemaking  power 

in  section  103  of  the  Motor  Vehicle  Safety  Act  (94th  Congress), 
(3)  proposal  to  add  to  section  301  of  the  Motor  Vehicle  Safety  Act 
authority  to  lease  facilities  for  research,  development,  compliance, 
and  other  testing  for  highways  and  vehicles  (94th  Congress),  (4)  to 

reinstate  traditional  equity  grounds  for  injunctions  under  section 
153(c)(1)  of  the  Motor  Vehicle  Safety  Act  (94th  Congress),  and 
(5)  to  make  dealers  and  distributors  subject  to  civil  penalties  for 
failure  to  provide  consumer  information  to  prospective  purchasers  of 
motor  vehicles  (94th  Congress). 

APPEXDIX  A-5 

Xumber  of  Criminal  Referrals  to  ttie  Department  of  Justice  From 
Regulatory  Agencies,  Fiscal  Years  1071-75 


Number  of  crim 

nal  referrals 

in  fiscal 

years' 

Referring  agency 

1971 

1972 

1973 

1974 

1975 

Total 

Consumer  Product  Safety  Commission 

(-) 

1 

0 

86 

124 

22 

•24 

51 

0 

(-) 
0 
0 

73 

107 

38 

181 

71 

0 

»0 

«0 

0 

56 

76 

49 

372 

118 

0 

6 

6 

0 

70 

63 

67 

197 

88 

0 

23 

2 

0 

•35 

70 

79 

122 

45 

0 

29 

Federal  Communications  Commission 

Federal  Power  Commission 

Federal  Trade  Commission... 

Interstate  Commerce  Commission 

9 

0 

320 

440 

Securities  and  Exchange  Commission 

255 

Environmental  Protection  Agency 

Food  and  Drug  Administration... 

896 
373 

National  Highway  Traffic  Safety  Administration 

0 

Total 

308 

470 

671 

497 

376 

2,322 

1  The  above  criminal  referrals  were  made  under  the  following  authority:  (1)  Consumer  Product  Safety  Commission: 
almost  all  referrals  were  under  the  Federal  Hazardous  Substances  Act  ,sec.  5  (15  U.S.C.  1264)  (ban  of,  or  improper  packag- 
ing or  labeling  of,  any  toy  or  other  article  intended  for  use  by  children,  or  any  hazardous  chemical  substance);  (2)  Federal 
Communications  Commission:  47  U.S.C.  301  (unauthorized  radio  transmission)  47  U.S.C.  3C2  (viclations  of  regulations 
concerning  marketing  of  nonapproved  radio  devices),  47  U.S.C.  502  (violations  of  other  regulations  (e.g.,  those  concerning 
unauthorized  frequencies));  (3)  Federal  Power  Commission:  the  Federal  Power  Commission  has  authority  to  refer  cases 
under  15  U.S.C.  717s  (e.g.,  violation  of  terms  of  certificate  of  public  convenience  and  necessity),  and  16  U.S.C.  825m(a) 
(e.g.,  violation  of  terms  and  conditions  of  license)  and  it  is  the  only  agency  that  has  not  exercisd  its  authority  to  make 
criminal  referrals;  (4)  Federal  Trade  Commission:  most  referrals  involve  potential  Sherman  Act  violations  which  the  Fed- 
eral Trade  Commission  refers  under  a  liaison  agreement  with  the  Department  of  Justice  (memorandum  of  Apr.  29  1963, 
and  letters  of  Mar.  8, 1963,  Apr.  11, 1963,  Apr.  18, 1963,  and  Apr.  26, 1963.  Memorandum  re  liaison  arrangement  of  Federal 
Trade  Commission  with  Antitrust  Division  of  the  Department  of  Justice,  June  30,  1948),  seme  involve  15  U.S.C.  52  (false 
advertisements),  some  112  of  the  Consumer  Credit  Protection  Act  (Truth  in  Lending  Act)  (15  U.S.C.  1611);  (5)  Interstate 
Commerce  Commission:  60  to  90  percent  of  the  referrals  are  rate  violations  under  49  U.S.C.  317(b)  (deviation  from  rates) 
or  322(c)  (rebates  and  concessions),  the  remainder  involve  18  U.S.C.  371  (conspiracy  to  commit  offense  or  defraud)  or 
18  U.S.C.  1001  (false  statements  in  matters  within  jurisdiction  of  agencies);  (6)  Securities  and  Exchange  Commission: 
over  90  percent  of  referrals  involve  the  Securities  Act  of  1933,  sec.  17n  (15  U.S.C.  77q(a))  (fraud  in  offer  or  sale  of  securi- 
ties) or  the  Securities  Exchange  Act  of  1934,  sec.  10b  (15  U.S.C.  78j(b))  (manipulative  or  deceptive  device  in  connection 
with  a  purchase  or  sale);  (7)  Environmental  Protection  Agency:  75  referrals  were  made  under  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1319(c)  (e.g.,  illegal  pollutant  discharges,  violation  of  toxic  and  pretreatment  effluent  standards, 
false  statements  to  the  Agency);  205  referrals  under  Federal  Y/ater  Pollution  Control  Act,  33  U.S.C.  1321(bX5)  (failure  to 
report  oil  spill);  242  referrals  under  sec.  13  of  the  Rivers  and  Harbors  £ct  of  1899  (Refuse  Act)  (33  U.S.C.  407)  (deposit 
of  refuse  in  navigable  waters);  13  referrals  under  Clean  Air  Act  (42  U.S.C.  1857c-8(c))  (violation  of  State  implementation 
plan  or  of  national  emission  standard  for  hazardous  air  pollutants);  5  referrals  under  Clean  Air  Act  (42  U.S.C.  1857f-2) 
(import  or  sale  of  noncertif  ed  motor  vehicles  or  tampering  with  emission  control  hardware);  394  under  Federal  Insecti- 
cide, Fungicide,  and  Rodenticide  Act  (7  U.S.C.  1361(b))  (unlawful  sale,  transport,  or  use  of  pesticides);  (8)  Food  and  Drug 
Administration:  at  least  75  percent  of  referrals  are  under  Federal  Food,  Drug,  and  Cosmetic  Act,  21  U.S.C.  342(aX3) 
(insanitary  ingredients),  and  21  U.S.C.  342(a)(4)  (insanitary  conditions  in  preparation  or  packaging):  (9)  National  High- 
way Traffic  Safety  Administration :  the  agency  had  no  authority  to  make  criminal  referrals  unt.l  1976 :  (Public  Law  94-364) 
(odometer  fraud). 

1  Not  applicable. 

*  Consumer  Product  Safety  Commission  became  operational  on  May  14, 1973. 
«Data  not  available  fcr  1973. 

*  Through  July  22,  1975. 

*  EPA  was  created  on  Dec.  2, 1970. 

Source:  Replies  to  subcommittee  questionnaire  of  June  1975  (question  95  to  commissions  and  question  79  to  single 
administrator  agencies). 
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APPENDIX  A-6* 

Department  of  Justice  Refusals  To  Initiate  Litigation  Referred 
by  Regulatory  Agencies — Fiscal  Years  1971-76 

consumer  product  safety  commission 

The  Department  of  Justice,  including  individual  U.S.  Attorneys, 
has  declined  to  prosecute  or  has  taken  no  action  in  52  of  63  criminal 
referrals  by  CPSC.  Various  reasons  have  been  asserted  by  the  Depart- 
ment of  Justice  for  its  failure  to  adopt  the  Commission's  recommen- 
dations, including  insufficient  evidence,  stale  case  (violation  occurred 
more  than  one  year  before  discovery  of  unlawful  conduct),  heavy 
caseload,  lack  of  prosecutorial  appeal,  and  violations  too  minor  to 
pursue. 

FEDERAL    COMMUNICATIONS    COMMISSION 

The  FCC  does  not  maintain  data  on  the  specific  number  of  referrals 
to  the  Department  of  Justice  during  fiscal  years  1971-76  nor  does 
it  keep  records  in  those  instances  where  the  Department  has  refused 
to  bring  suit.  FCC  estimates  about  15  civil  cases  referred  to  the  Justice 
Department  per  year  have  been  pursued  by  the  Justice  Department. 
The  Department  also  has  declined  to  present  FCC  views  in  three 
cases  under  the  Freedom  of  Information  Act:  Bast  v.  FCC,  Telelobe- 
Pay-TV  v.  FCC,  and  Meredith  Corp.  v.  FCC.  In  these  cases,  the 
Justice  Department  has  not  agreed  with  the  legal  arguments  proposed 
by  the  Commission. 

FEDERAL   POWER    COMMISSION 

FPC  is  authorized  to  represent  itself  in  cases  arising  under  the 
Federal  Power  Act  and  the  Natural  Gas  Act.  Thus  in  such  cases,  the 
relationship  with  the  Department  of  Justice  is  limited  to  consulting 
and  coordinating  with  the  Solicitor  General,  who  represents  FPC 
in  the  Supreme  Court.  In  fiscal  years  1971-1975,  eight  certiorari 
recommendations  by  the  FPC  were  not  approved  by  the  Solicitor 
General.  No  reasons  were  given  for  the  refusals  to  follow  FPC's 
recommendations. 

In  fiscal  year  1976,  the  Department  decided  not  to  pursue  Supreme 
Court  appeals  sought  by  the  FPC  in  two  cases.  In  FPC  v.  NAACP 
the  Solicitor  General  did  not  accept  the  case  because  of  opposition 
to  the  FPC's  position  by  the  Equal  Employment  Opportunity  Com- 
mission. The  FPC  pursued  the  litigation  on  its  own  behalf  before 
the  Supreme  Court  and  the  Solicitor  General  filed  a  brief  amirvs 
curiae  in  the  Court  on  behalf  of  the  Equal  Employment  Opportunity 
Commission.  In  the  other  case,  FPC  v.  Conway  Corporation,  the 
Antitrust  Division  of  the  Department  of  Justice  was  opposed  to 
FPC's  position  in  the  case,  but  did  not  seek  to  prevent  the  FPC  from 
litigating  its  own  case  before  the  Supreme  Court. 


♦Source:    Replies   to    Subcommittee   questionnaire   of  Tune  1975    (question  93   to  com- 
missions and  question  77  to  single  administrator  asrenciosK 

Updated  Information  received  from  agencies  In  September  1976. 
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FEDSR  VL  TRADE   COMM  issn.x 

Tlio  Departmenl  of  Justice  has  declined  FTC  requests  in  five  ca 

(1)  J.B.  Williams  Co.,  Inc. 

This  was  a  civil  penalty  for  a  viola!  ion  of  an  FTC  order  to  cense 
and  desist.  The  Court  of  Appeals  held  that  t  he  respondent  was  cut  it  led 
to  a  jury  trial  and  the  Solicitor  General,  agreeing  with  the  court, 
declined  to  petition  for  certiorari  to  the  Supreme  (Joint. 

(2)  Genuine  Parts  Co. 

The  Court  of  Appeals  affirmed  the  District  Court's  order  which 
granted  a  stay  of  penalties  for  failure  to  comply  with  an  FTC  order 
to  file  a  special  report.  The  Solicitor  General  declined  to  petition  for 
certiorari  because  he  did  not  believe  that  the  decision  would  se1  a 
precedent  for  an  automatic  stay  in  such  situations  (an  extremely 
adverse  decision  for  the  FTC)  and  therefore  reversal  was  not  critical. 
The  Solicitor  General  also  believed  that  the  Supreme  Court  might 
view  as  unfair  to  the  company  the  FTC's  attempt  to  impose  penalties 
while  the  appeal  from  the  order  itself  was  beinir  litigated.  (But  gee 
Ford  Motor  Co.  v.  Coleman,  402  F.  Supp.  475  (D.D.C.  1975),  afl'Vl. 
96  S.  Ct.  1656  (  li>7t')i.  upholding  the  propriety  of  a  similar  statutory 
scheme  in  the  Motor  Vehicle  Sa  liety  Act.) 

(3)  Lukens  Steel  Co.  and  United  States  Steel 

This  was  a  civil  penalty  and  injunctive  relief  action  for  alleged 
price  fixing  which  violated  an  FTC  order.  After  considering  the 
FTC's  request  for  one  year,  the  Department  of  Justice  declined  to 
proceed  but  did  not  object  to  the  Commission's  filing  the  case  it-elf, 
which  the  FTC  did. 

( J4 )   Consolidated  Foods 

This  was  a  civil  penalty  action.  The  Department  of  Justice  de- 
clined to  proceed  but  did  not  object  to  the  FTC's  filing  of  the  case. 
The  Commission  prosecuted  the  action  and  the  court  entered  a  judg- 
ment assessing  a  Si^.OOO  penalty  against  the  defendant. 

(5)  ITT -Continental  Baking  Co. 

On  judicial  review  of  an  FTC  order,  the  Court  of  Appeals  struck 
one  paragraph  of  the  Commission's  order  (instead  of  remanding  to 

the  FTC)  because  the  court  found  that  paragraph  too  broad.  The 
Solicitor  General  declined  to  petition  for  certiorari  because  he 
thought  that  the  issue  was  too  narrow  to  justify  Supreme  Court 
review. 

INTERSTATE    COMMERCE   COMMISSION 

The  Interstate  Commerce  Commission  has  the  statutory  right  of 
independent  representation  in  the  courts  in  order  to  defend  Commis- 
sion orders.  The  Department  of  Justice  cannot  prevent  the  ICC  from 
making  its  views  known  in  court.  Justice  has  refused  to  join  in  the 
defense  of  Commission  orders  on  rare  occasions,  but  has  not  furnished 
the  ICC  with  a  statement  of  its  reasons. 
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The  Department  has  declined  requests  in  76  cases  during  the  six 
year  period  to  press  ICC  enforcement  cases.  These  refusals,  primarily 
involving  small  truckers,  have  been  based  on  a  variety  of  reasons, 
including:  "mere  technical  violations,"  "discontinuance  of  violation,'' 
"case  too  complex,"  "case  too  old,"  etc. 

SECURITIES  AXD  EXCHANGE   COMMISSION 

In  fiscal  years  1971-76,  there  were  approximately  25  instances 
in  which  Commission  recommendations  to  the  Department  of  Justice 
for  criminal  prosecution  were  rejected,  in  whole  or  in  part. 

Reasons  for  such  refusals  vary.  In  most  cases  where  a  declination 
has  been  made  it  is  only  a  partial  declination.  Other  reasons  cited 
included  the  following:  (1)  In  the  case  of  a  broker  illegally  manipu- 
lating the  price  in  four  separate  issues  of  securities,  which  would  be 
<x>nsidered  as  four  separate  cases,  Justice  may  determine  that  pro- 
ceeding against  him  for  more  than  one  of  the  manipulations  would 
be  unnecessary.  (2)  When  Justice  already  has  a  grand  jury  investi- 
gation concerning  a  proposed  defendant's  violation  of  laws  carrying 
greater  penalties  than  violations  of  the  securities  laws,  the  Department 
may  decline  to  prosecute  the  securities  matters  in  favor  of  crimes  with 
higher  penalties.  Other  reasons  noted  were  lack  of  jury  appeal,  un- 
availability of  witnesses  and  proposed  defendants,  statute  of  limi- 
tations problems,  and  the  subsequent  development  of  new  information. 

The  Solicitor  General  has  denied  only  one  Commission  request  to 
file  a  petition  for  writ  of  certiorari  to  the  Supreme  Court. 

ENVIRONMENTAL  PROTECTION  AGENCY 

The  Environmental  Protection  Agency  reports  no  instance  in  which 
it  was  deprived  of  an  opportunity  to  make  its  views  known  to  a  court. 
In  several  cases,  the  Department  of  Justice  has  disagreed  with  the 
position  of  EPA  but  still  presented  the  case  as  requested  by  the  Agency 
or  allowed  EPA's  lawyers  to  present  the  case. 

FOOD  AND  DRUG  ADMINISTRATION 

Virtually  all  requests  for  the  filing  of  civil  proceedings  have  been 
granted  by  the  Department  of  Justice.  Over  25  percent,  approxi- 
mately 55  out  of  200,  of  the  criminal  cases  referred  by  FDA  to  the 
Department  of  Justice  in  calender  years  1972  through  1974  were 
terminated  over  the  FDA's  objection  or  without  its  concurrence. 
Prior  to  1972,  30  to  35  percent  of  the  cases  were  terminated.  Types  of 
action  taken  by  the  Department  of  Justice  over  FDA  objection  in- 
clude refusals  to  file,  refusal  to  include  all  defendants,  and  dismissal 
of  defendants.  On  one  occasion,  a  U.S.  Attorney  expressed  funda- 
mental disagreement  with  the  entire  notion  of  prosecuting  individuals 
for  Food  and  Drug  Act  violations. 
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NATIONAL    HKillW'AV    TRAFFIC    SAFETY    ADMINISTRATION 

The  I  >cparf  incut  of  Just  ice  has  declined  only  onco  to  init  iale  litiga- 
tion, because  it  felt  that  (he  settlement  oiler  was  just  and  that  the 
prosecution  resources  of  the  Department  were  too  limited  to  pursue 
the  matter. 

APPENDIX  A-7* 

Ai,i  ncy  Actions  That  Have  A<vn.!  rvi  i.d.  Modified,  ok   Dei.avld 
Technology  in  Keoulated  Industry,  Fiscal  Years  1971-75 

(Selected  Responses) 

CONSUMER  PRODUCT  SAFETY  COMMISSION 

Significant  technological  changes  have  resulted  in  the  following 
areas : 

(1)  Clothing  textile  industry,  i.e.,  marketable  flame  resistant 
fabrics ; 

(2)  Significant  improvements  in  the  safety  of  gas  and  electric 
ranges ;  and 

(3)  Child-resistant  packaging. 

FEDERAL   COMMUNICATIONS    COMMISSION 

Technological  changes  have  been  brought  about  in : 
( 1 )  Low-cost  mobile  communications ; 

(:2)  Customer-owned  devices  for  connection  to  the  telephone  net- 
work ; 

(3)  Radio  equipment  manufacturing;  and 

(4)  70-channel  UHF  tuner  to  achieve  comparable  ease  of  tuning 
between  UHF  and  VHF  television  channels. 

FEDERAL  POWER  COMMISSION 

Accelerated  or  modified  technology  has  occurred  in : 

( 1 )  generating  unit  reliability ; 

(2)  liquefied  natural  gas  industry;  and 

(3)  synthetic  natural  gas  industry. 

FEDERAL  TRADE  COMMISSION 

Federal  Trade  Commission  does  not  regulate  manufacturing,  nor 
does  it  have  direct  impact  on  the  advancement  of  technology  in  any 
industry. 

♦Source:  Replies  to  Subcommittee  questionnaire  of  June  1975  (question  47  to  com- 
missions and  question  32  to  single  administrator  agencies). 
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INTERSTATE   COMMERCE    COMMISSION 

ICC  regulation  has  encouraged  the  development  of  new  technology 
in  mechanical  service  units  to  protect  shipments  of  perishables. 

SECURITIES    AND   EXCHANGE    COMMISSION 

The  SEC  has  devoted  substantial  resources  to  advancement  of  com- 
puter and  communications  technology  in  the  following  applications : 

(1)  a  consolidated  transaction  reporting  system; 

(2)  a  composite  quotation  system; 

(3)  NASDAQ,  an  over-the-counter  information  system,  and  other 
automated  trading  information  systems ;  and 

(4)  securities  transaction  processing. 

ENVIRONMENTAL   PROTECTION    AGENCY 

EPA  is  actively  engaged  in  a  multi-faceted  effort  to  assist  industry 
in  developing  and  disseminating  new  technology.  Among  the  new 
technologies  are  the  following: 

( 1 )  Zinc  precipitation  and  recovery  from  viscose  rayon  wastewater ; 

(2)  Treatment  recovery  and  re-use  of  copper  wire  mill  pickling 
wTastes : 

(3)  Pyrolysis  of  industrial  waste  for  oil  activated  carbon  recovery  : 

(4)  Treatment  of  selected  interna]  Kraft  mill  wastes;  and 

(5)  Color  removal  and  sludge  disposal  process  for  Kraft  mill 
effluents. 

FOOD  AND  DRUG   ADMINISTRATION 

FDA  has  encouraged  accelerated  or  modified  technology  in  the 
following  areas: 

(1)  Adding  certain  nutrients  to  food  without  adversely  affecting 
the  flavor; 

(2)  Uniformity  in  the  formulation  of  foods;  and 

(3)  X-ray  equipment,  i.e.,  improved  quality  control  and  testing 
programs,  accuracy  of  equipment,  and  X-ray  field  limitation  and 
alignment. 

NATIONAL    HIGHWAY    TRAFFIC    SAFETY   ADMINISTRATION 

NIITSA  safety  standards  have  accelerated  technological  develop- 
ments in  the  following  areas: 

(1)  antilock  devices  on  tractor  trailers: 

(2)  automatic  crash  protection,  i.e.,  airbags; 

(3)  child  restraint  systems:  and 

(4)  a  fuel  tank  that  will  allow  flexibility  during  a  crash  to  avoid 
rupture. 
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aiti:m)i\  a  - 

Average  Time  Required  for  Completing  AlGeni  ^   Pro<  eedings  and 
Length  in'  Hearing   Records,  Fiscal  ¥ears   1973  75 

I  I  iNSUMER    PRODU<   r  8AFET1    COM  M  [6SION 

Average  disposal  time 
(months) 

Fiscal    year  Fiscal  year 

Agency  proceeding  1974  '  1975 

Rulemaking  proceedings 11.  7  16. 1 

Pe:itons 2.3  5.5 

Adjudicative  picceedmgs_ 3.2  3.3 

Substantial  hazard  proceedings O O 

'  CPSC  became  operational  on  May  14.  1973. 

Note.— Average  length  of  transcript  where  hearings  ware  conducted  was  341  pages  in  fiscal  year  1974  and  240  pages  in 
fiscal  year  1975. 

FEDERAL    COMMl'MCATIOXS    COMMISSION' 

Average  disposal  time  (months) 

Fiscal  year     Fiscal  year     Fiscal  year     Fiscal  year       Fiscal  year 
Agency  proceeding  1971  1972  1973  1974  1975 

R-lemakmg  proceedings 14.1  11.2  8.1  8.6  6.4 

Application  hearings 10.1  11.9  11.7  7.1  4.5 

Application  proceedings ' 

i  Average  disposal  time  not  available  for  application  proceedings  but  3-4  months  has  been  used  as  time  in  which  average 
application  should  be  processed. 

Note.— Average  length  of  hearing  record  for  fiscal  years  1971  through  1975  was  78, 147, 270, 218,  and  75  pages,  respectively 

•Source:    Replies   to   Subcommittee  Questionnaire  of   June   1975    (question   31    to   com- 
missions and  question  10  to  single  administrator  agencies). 
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FED!  RAL   TRADE   I  dMlOSfilON 


Average  age  of  those  pending 
(months) 

Agency  proceeding  July  1,  1974  I        July  1,  1975 

Preliminary  investigations 14.8  9.7 

Formal  investigations 36.  0  22. 1 

Litigated  matters 39.0  23.9 

i  Prior  to  fiscal  year  1975,  FTC  did  not  have  the  capability  to  calculate  this  data. 

Note:  Average  length  of  hearing  records  for  formal  investigations  is  661  pages  and  for  litigated  hearings  is  821  pages; 
hearing  records  are  not  applicable  to  preliminary  investigations. 

INTERSTATE   COMMEROl   COMMISSION 


Average  disposal  time  (mt 

jnths) 

Agency  proceeding 

Fiscal  year 
1971 

Fiscal  year 
1972 

Fiscal  year 
1973 

Fiscal  year 
1974 

Fiscal  year 
1975 

Orally  heard  rail  merger  cases... 

19.3 

4.7 
9.2 
9.2 
4.5 
7.1 

12.4 

1.7 

6.1 
14.4 

34.6 

6.2 
11.7 
9.9 
5.0 
6.6 

13.9 

1.8 
4.8 

14.5 

25.0 

6.4 
12.1 
9.8 
6.2 
12.1 

17.6 

2.1 

5.8 

12.6 

29.3 

6.0  .. 
12.2 

9.8 

5.6 
14.7 

16.0 

2.0 

5.1 

13.4 

i  17.4 

Rail   finance  cases  (other   than 
heard  rail  merger  cases) 

orally 

Motor  carrier  finance  cases 

Motor  carrier  operating  authority 
Motor  carrier  complaint  cases 

cases.. 

14.8 
14.7 
7.2 

Water  carrier  cases.. 

10.9 

Formal  docket  cases  (ratecomplaints  and 
investigations) 

Investigation     and     suspension    cases 
(motor) 

Investigation  and  suspension  cases  (rail). 

All  other  cases 

18.7 

2.3 
7.7 
16.2 

Total,  all  cases 

7.8 

8.6 

8.8 

8.9 

13.2 

i  Includes  average  for  both  orally  heard  rail  merger  cases  and  rail  finance  cases. 
Note:  Average  length  of  hearing  record  for  fiscal  year  1974  was  338  pages. 

SECURITIES    AND    EXCHANGE    COMMISSION 

Agency  proceedings  in  SEC  fall  into  three  catagories :  rulemaking, 
processing  of  registrations,  and  adjudication. 

1.  Rulemaking. — These  proceedings  van'  from  as  little  as  one  or 
two  days  to  a  complex  matter  running  in  excess  of  three  years;  there- 
fore, there  is  no  typical  rulemaking  procedure.  The  length  of  hearing 
records  could  only  be  found  through  an  examination  of  voluminous 
files,  making  it  extremely  costly  and  time  consuming.  However,  SEC 
sampled  S  such  proceedings  which  had  an  average  of  2,122  pages  of 
testimony. 

2.  Processing  of  registrations. — For  the  registration  of  statements 
under  the  Securities  Act  of  1933,  the  only  meaningful  measure  of 
elapse  time  is  the  average  of  about  one  month  between  the  receipt  of  a 
registration  statement  and  the  initial  letter  of  comment  issued.  Dis- 
posal time  of  application  for  exemption  from  certain  provisions  of  the 
Investment  Company  Act  of  1940  varies  from  around  3  months  with- 
out a  hearing  to  over  15  month?  where  a  hearing  is  conducted.  Under 
the  Public  Utility  Holding  Company  Act  of  19:)r>.  applications  for 
financing  average  six  weeks  from  filing  to  issuance  of  an  order.  Length 
of  hearing  records  is  covered  under  adjudication  matt 

3..1  •"  ition. — Detailed  statistics  kept  on  such  proceedings  are  as 
follows : 
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l  \\  [RONMEN  CAL    PBO  I  %\  "l  ION    AGENCY 

Agency  proceedings  in  EPA  fall  under  rulemaking,  permit  1st 
cancellation,  and  suspension. 

/.  RyJU  n  .-  -Action  under  the  Clean  Air  Act  varies  widely  with 

intervals  exceeding  a  year  not  uncommon  and  the  record  averaging 
i  pages  wiii!  complicated  or  controversial  cases  yielding  many 
sands  of  pages.  No  meaningful  generalizat  e  drawn  f<w  the 

issuance  of  regulations  und  'ederal  Water  Pollution  Co 

Act :  the  records  do,  however,  average  between  5,000  and  L0,i 
in  length. 

!.  r  rmit  issuance. — It  is  too  early  to  provide  meaningful  esth 
of  the  average  length  of  proceedings  in  the  National  Pollutant  Dis- 
charge Elimination  System  program. 

.   i    •       '      ion  'Hiil  8U&  >. — Averages  for  disposal  time  and 

length  of  hearing  record  were  not  provided. 

FOOD    AND    DRUG    ADMINISTRATION 

FDA  had  only  four  public  hearings  during  fiscal  years  1971-75. 
The  transcripts  averaged  1,158  pag     . 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION 

Rulemaking  and  enforcement  are  NHTSA's  two  types  of  agency 
proceedings.  With  the  publication  of  a  notice  of  proposed  rulemaking 
as  the  -tarring  point,  a  range  of  about  one  month  to  one  year  is  require  I 
for  disposal  of  rulemaking  proceedings.  There  are  no  hearing  records 
in  these  proceedings.  Time  required  for  disposal  of  enforcement 
proceedings  ranges  from  3  to  4  months  between  initial  and  final  agency 
determination.  Transcripts  are  usually  50  to  li  0  pages  in  length. 

APPENDIX  A-9* 

Sanctions1  Invoked  by  the  Regulatory  Agencies.  Fiscal  Years 

1971-75 

CONSUMER  PRODUCT  SAFETY   COMMISSION 

Fiscal  year 
Type  of  sanction  1S74 »         1975  Total 

Seizures 57  36  93 

Injunctions... 0  2  2 

Adm.n.strative 2  48  50 

i  Criminal  referrals  not  included. 

2  CPSC  became  operational  May  14,  1973. 

Replies  to  subcommittee  questionnaire  of  June  1975  (question  96  to  commissions  and  question  80  to  single 
h  agencies). 


•Source,  iicpnc. 
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SECURITIES    AND   EXCHANGE    COMM  > 


Fiscal  year 


Type  of  sanction 


1971 

1972 

1973 

1974 

1975 

Total 

114 

113 

145 

143 

165 

NO 

29 
3 

52 
3 

48 
5 

55 
0 

87 
0 

271 
11 

94 

100 

85 

155 

213 

647 

132 

178 

98 

127 

124 

m 

37 

44 

10 

8 

14 

113 

2 

0 
26 

1 
0 
47 

0 

0 

174 

1 

0 

279 

1 

0 

113 

5 

0 

639 

Injunctions  ordered 

Sanctions  resultmgfrom  administrative  proceedings: 
Revocation  of  registration: 

Broker-dealers 

Investment  advisers 

Barred  from  association  with  a  broker-dealer 

or  investment  advisory  firm 

Temporarily  barred  or  suspended  from  associa- 
tion   with   a    broker-dealer   or   investment 

ad  vi  sory  fir  m 

Censure  of  broker-dealer  or  investment  advisory 

firm  or  associated  person 

Denial  of  reg'strat  on: 

Broker-dealer 

Investment  adviser 

Trading  suspensions 

Disqualification,  suspension,  or  censure  imposed  for 
improper  professional  conduct 


66 


E NVTBON MENTAL   PROTECTION"   AGENCY 


Type  of  sanction 


1971 


1972 


Fiscal  year 


1973 


1974 


1975 


Total 


Air-mobile  source  enforcement: 
New  sources: 

Sale  of  uncertified  vehicles 0 

Unauthorized  maintenance 0 

In-use  sources: 

Tampering 0 

Recalls. 0 

Imports:  Illegal  imports 0 

Air-stationary  source  enforcement: 
SIP  pro.  sons  of  act: l 

Notice  of  violation 0 

Administrative  orders 0 

Consent  orders 0 

Civil  referrals 0 

NESHA  provisions  of  act:1  Admm;strat,ve  or- 
ders   0 

Emergency  episode  provisions  of  act » 0 

Pesticides  enforcement: 

Citations 1,036 

Warnings  for  minor  violations 552 

Seizures 55 

Stop  sale,  use,  or  removal  orders (:) 

Civil  penalty  assessments (-) 

Civil  penalty  warning  Citations ('•) 

Import  detention 82 

Water  enforcement: 
FWPCA,'  sec.  309: 

Administrative  orders 0 

Civil  referrals 0 

FWPCA.3  sec.  311(bX5):  Oil  sp  Us 1 

Refuse  Act  of  1899:  Civil  referrals 40 

Ocean   Dumping  Act:  Notices  and  violations 

issued 0 


0 

0 

3 

1 

4 

0 

1 

0 

0 

1 

0 

1 

6 

2 

9 

0 

1 

1 

0 

2 

0 

0 

1 

0 

1 

2 

14 

172 

263 

451 

1 

7 

57 

147 

212 

0 

0 

10 

68 

78 

0 

0 

1 

1 

2 

0 

1 

15 

19 

35 

1 

0 

0 

0 

1 

1,159 

1,360 

80 

0 

650 

823 

583 

847 

49 

70 

0 

0 

(-) 

28 

115 

183 

(-) 

22 

397 

324 

743 

0 

0 

37 

37 

66 

97 

139 

134 

0 

0 

165 

748 

3 

1 

18 

71 

93 

19 

150 

475 

859 

57 

48 

6 

3 

154 

1  Clean  Air  Act. 
J  Not  available. 
»  Federal  Water  Pollution  Control  Act 
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FOOD   AND   DRUG   ADMINISTRATION 


Fiscal  year 


Type  of  sanction  1971 

Seizures.. _ 774 

Injunctions 18 

Recalls 1,900 

Regulatory  letters1 (2) 

i  Regulatory  letters  were  not  instituted  until  fiscal  year  1974. 
2  Not  available. 


1972 


1973 


1974 


1975 


Total 


836 

1,218 

419 

519 

3,766 

1/ 

19 

21 

33 

1C8 

740 

1,153 

881 

948 

5,622 

C2) 

(0 

1,195 

910 

2,105 

NATIONAL,    HIGHWAY   TRAFFIC    SAFETY    ADMINISTRATION 


Fiscal 

year 

Type  of  sanction 

1971 

1972 

1973 

1974 

1975 

Total 

Injunctions 

Civil  penalties ... 

0 

15 

0 
20 

2 
42 

2 

44 

1 
34 

5 
155 

APPENDIX  A-10* 

Absenteeism  of  Commissioners  at  Regularly  Scheduled  Meetings, 

Fiscal  Years  1971-76 


Absenteeism 
(percentage) 


Attendance  by 
Commissioners 

Scheduled 
(Number  of  Sched- 
uled meetings) 
Number  of        X  (Number  of 
meetings       Commissioners)       Actual 

Consumer  Product  Safety  Commission  ' 174  837 

Federal  Communications  Commission 378  2,555 

Federal  Power  Commission 342  1,442 

Federal  Trade  Commission 462  2,187 

Interstate  Commerce  Commission2 54  562 

Securities  and  Exchange  Commission 1,035  4,945 

Total 2,445  12,528 

i  CPSC  became  operational  on  May  14, 1973. 

1  ICC  rescheduled  a  large  portion  of  its  regular  meetings  as  special  conferences. 

*Source:  Replies  to  subcommittee  questionnaire  of  June  1975  (question  22  to  Commissions) 
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APPENDIX  A-12* 

Retention  Rates  for  Career  Service  Personnel,  Fiscal  Years 

1974-76 

(In  percentage) 


Agency 


GS-13 

through  

GS-18     GS-18 


Grade  Levels 


GS-17     GS-16     GS-15     GS-14       GS-13 


•Consumer  Product  Safety  Commission 92         100        N/A           70  73           86            81 

Federal  Communications  Commission 91           83           78           84  90           93            91 

Federal  Power  Commission 90           75           71           83  90          93            90 

Federal  Trade  Commission 82           65           62           82  87           86            82 

Interstate  Commerce  Commission 89           83           90           82  91           92            89 

Securities  and  Exchange  Commission 90          80           94           89  89          94            89 

Environmental  Protection  Agency 87           89           81           84  88           91            91 

Food  and  Drug  Administration  » 

National  Highway  Traffic  Safety  Administration 94           73           87           94  95           94            93 

i  Records  were  not  available  at  FDA  for  computing  retention  rates  but  the  average  length  of  HEW  service  for  all  FDA 
employees  GS-13  and  above  is  11  yrs. 

♦Source:  (1)  Replies  to  subcommittee  questionnaire  of  June  1975.  (question  66  to  commissions  and  question  51  to  single 
administrator  agencies).  (2)  Updated  information  received  from  agencies  in  September  1976. 
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APPENDIX  B« 

BIBLIOGRAPHY  BY  AGENCY  OF   (ir.NMIAL   A<VoVNTIXG   QmCE   REPOBTfl 

on  the  Regulatory  Agencies 

July  1,  1970-July  30,  197G 

CONSUMER   PRODUCT   SAFETY   COMMISSION 

Need  to  Improve  Enforcement  of  Standards  Under  the  Flammable 
Fabrics  Act,  September  11, 1974. 

Banning  of  Two  Toys  andCertain  Aerosol  Spray  Adhesives,  MWD- 
75-66,  April  7, 1975. 

Better  Enforcement  of  Safety  Requirements  Needed  by  the  Con- 
sumer Product  Safety  Commission,  IIRD-7G-148,  July  2G,  197G. 

FEDERAL    COMMUNICATIONS    COMMISSION 

Fundamental  Changes  Needed  to  Achieve  Effective  Enforcement  of 
Radio  Communication  Regulations,  B-159895,  November  3,  1972. 

Financial  Operations  of  the  Radio  Technical  Commission  for 
Marine  Services,  February  9, 1973. 

Information  on  Management  and  Use  of  the  Radio  Frequency  Spec- 
trum— A  Little-Understood  Resource,  B-159895,  September  13,  1974. 

GAO  comments  on  the  Federal  Communications  Commission  pro- 
cedure for  collecting  information  from  the  public,  OSP-7G-19,  May  7, 
1976. 

FEDERAL    POWER    COMMISSION 

Propriety  of  Obligations,  B-9513G,  August  31,  1972. 

Activities  Relative  to  Maintenance  of  Distribution  Systems  by  Elec- 
tric Utilities,  B-176199,  July  19, 1973. 

Receipt  and  Coordination  of  Natural  Gas  Reserve  Data  by  the  Se- 
curities and  Exchange  Commission  and  the  Federal  Power  Commis- 
sion, B-178912,  April  30,  1974. 

Need  for  Improving  the  Regulation  of  the  Natural  Gas  Industry 
and  Management  of  Internal  Operations,  GGD-74-10G,  September  13, 
1974. 

Reliable  Contract  Sales  Data  Needed  for  Projecting  Amounts  of 
Natural  Gas  that  could  be  Deregulated,  RED-7G-11,  September  8, 
1975. 

Need  to  Evaluate  the  Effectiveness  of  the  Natural  Gas  Curtailment 
Policy.  RED-7G-18,  September  19,  1975. 

Problems  in  Licensing  Hydroelectric  Projects,  RED-7G-13,  Sep- 
tember 23, 1975. 

The  Economic  and  Environmental  Impact  of  Natural  Gas  Curtail- 
ments during  Winter  of  1975-76,  RED-76-39,  October  31,  1975. 


•Source  :  Replies  to  Subcommittee  questionnaire  of  June  1 978  (question  42  to  commissions 
and  question  27  to  single  administrator  agencies)  and  updated  by  Subcommittee  stall'. 
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Contract  Award  by  the  Federal  Power  Commission  for  Developing 
and  Installing  a  Regulatory  Information  System,  RED-76-59.  April 
2,  1976. 

Actions  Taken  by  the  Federal  Power  Commission  on  Prior  Recom- 
mendations Concernimr  Regulation  of  the  Natural  Gas  Industry  and 
Management  of  Internal  Operations.  RED-76-108,  May  24,  1976. 

FEDERAL    TRADE    COMMISSION 

Adyertisement  Substantiation  Program,  B-147102.  June  2,  1972. 
Eyal nation  of  the  Federal  Trade  Commission's  Proposed  Annual 
Line  of  Business  Report  (Form  CB),  B-180229,  May  13,  1974. 

INTERSTATE    COMMERCE    COMMISSION 

Analysis  of  the  Comparatiye  Domestic  and  Import  Rates  for  Prod- 
ucts Shipped  by  Rail.  B-179218,  April  4, 1974. 

Alleged  Discrimination  and  Concessions  in  the  Allocation  of  Rail 
Cars  to  Shippers,  B-114824,  December  30, 1974. 

Selected  Views  Related  to  Regulatory  Reform  in  the  Transporta- 
tion Industry,  OPA-76-13.  January  13,  i976. 

Better  Information  Xeeded  in  Railroad  Abandonments.  CED-76- 
125,  July  23, 1976. 

SECURITIES    AND    EXCHANGE    COMMISSION 

Reyiew  of  Status  of  Appropriated  Funds,  May  11.  1071. 
Waiver  of  Securities  and  Exchange  Commission's  Reporting  Re- 
quirements, B-181217,  May  29,  1974.  ' 

ENyiRONMENTAL    PROTECTION    AGENCY 

Federally  Assisted  Air  Pollution  Control  Programs  in  the  Chicago 
Metropolitan  Region.  B-166506,  April  20, 1971.  ' 

Review  of  Waste  Water  Discharges  of  Sugar  and  Potato  Plants  at 
Eastom  Maine,  B-165456.  June  22. 1971. 

Environmental  and  Economic  Problems  Associated  with  the  De- 
velopment of  the  Burns  Waterway  Harbor,  Indiana,  B-l 60199.  Sep- 
tember 20,  1971. 

Federal  Financial  Assistance  Provided  to  Lancaster.  N.H.  for  Con- 
struction of  Waste  Treatment  Facilities,  B-166506,  December  9.  1971. 

Alternative  to  Secondary  Sewage  Treatment  Ofl'ers  Greater  Im- 
provements in  Missouri  River  Water  Quality,  B-12r>042.  January  6, 
1972. 

Water  Pollution  Abatement  Program  :  Assessment  of  Federal  and 
State  Enforcement  Efforts.  B-166506.  March  23, 1972. 

Cleaner  Engines  For  (leaner  Air:  Progress  and  Problems  in  Re- 
ducing Air  Pollution  from  Automobiles.  B-166506,  May  15.  1972. 

Adequacy  of  the  Motor  Vehicle  Certification  Procedures,  B-166506, 
June  12,  1972. 

Need  to  Improve  Administration  of  the  Water  Pollution  Research, 
Development  and  Demonstration  Program,  B-166506,  November  21, 
1972. 


History  and  Current  Stain-  of  Allocation  of  Funds  and  Personnel 
Under  the  Clean  Air  Act  and  Solid  Waste  Disposal  Act,  Brl66506, 
February  12,  L973. 

Need  to  Control  Discharges  from  Servers  Carrying  Both  Sewage 
and  Storm  Runoff,  B  L66506, March 28,  L9 

Environmental  Protection  Agency  Efforts  to  Remove  Hazardous 
Pesticides  from  the  Channels  of  Trade,  B  133192,  April  26,  L973. 

Federal  and  State  Efforts  to  Control  Water  Pollution  Caused  by 
Acid  Drainage  FromMines,B   L77011,  August  14,1973. 

Assessment  of  Federal  and  State  Enforcement  Efforts  to  Control 
Air  Pollution  from  Stationary  Sources,  B-166506,  August  23,  1973. 

Improved  Federal  and  State  Programs  Needed  to  Insure  the  Purity 
and  Safety  of  Drinking  Water  in  the  U.S.,  B-166506,  November  15, 
1973. 

Research  and  Demonstration  Programs  to  Achieve  Water  Quality 
Goals:  What  the  Federal  Government  Needs  to  Do.  B-166506,  Janu- 
ary 16,  1974. 

Ban  on  DOT  and  its  Emergency  Use  Against  the  Tussock  Moth, 
R-125053,  February  26, 1074. 

Pesticides:  Actions  Needed  to  Protect  the  Consumer  From  Defec- 
tive Products;  B-133192,  May  23,  1074. 

Questions  on  the  Safety  of  the  Pesticide  Maleic  Hydrazide  Used  on 
Potatoes  and  Other  Crops  Have  Not  Been  Answered,  B-133192,  Octo- 
ber 2.°,.  1074. 

Implementation  of  Federal  Water  Pollution  Control  Act  Amend- 
ments of  197-2  is  Slow.  B-lC>f>:>0(>.  December  20. 1074. 

Fsin<r  Solid  Waste  to  Conserve  Resources  and  to  Create  Energy, 
B-l  66506,  February  27.  1975. 

Cleaning  Up  the  Great  Lakes:  United  States  and  Canada  are  Mak- 
ing Pro:rres<  in  Controlling  Pollution  from  Cities  and  Towns, 
B-166506,  March  21.  1075. 

Potential  of  Value  Analysis  for  Reducing  Waste  Treatment  Plant 
Costs.  B-166506,  May  8,  1975; 

Control  of  Aircraft  Noise  and  Air  Pollution:  Meetings  P>etween 
FAA  and  the  Public.  RED  -7.V-°,s  1-.  June  19,  107:.. 

Federal  Pesticide  Registration  Program:  Is  it  Protecting  the  Pub- 
lic and  the  Environment  Adequately  from  Pesticide  Hazards.  RED- 
76-42,  December  4.  1975. 

Federal  Programs  for  Research  on  the  Effects  of  Air  Pollution. 
RFD-7r>-H;.  December  11.  1975. 

Adequacy  of  Safety  and  Efficacy  Data  Provided  by  Xono-oyern- 
mental  Pesticide  Laboratories.  RED-7C>-f>.°>.  January  26,1 07(5. 

Implementing  the  National  Water  Pollution  Control  Permit  Pro- 
gram: Progress  and  Problems,  REB-^76-60,  February  0.  1070. 

General  Accounting  Office  Reviews  of  Federal  Environmental  Re- 
search and  Development.  RED-7(>-0r>,  April  7.  107(5. 

Need  for  Better  Management  and  Control  oyer  Scientific  Equip- 
ment. REI)-7(>-100.  May  B<  1070. 

Effects  of  New  Environmental  Protection  Agency  Regulations  for 
Procuring  Architect-Engineer  Services  on  the  Municipal  Waste 
Treatment  Conduction  Grant  Program.  RED-7G-1P2,  June  1,  107G. 
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Federal  Efforts  to  Protect  the  Public  From  Cancer- Causing  Chemi- 
cals Are  Not  Very  Effective.  ]MWD-76-59.  June  16,  1976. 

Better  Federal  Coordination  Needed  to  Promote  More  Efficient 
Farm  Irrigation.  RED-76^-116.  June  22,  1976. 

FOOD   AND   DRUG  ADMINISTRATION 

Investigation  Use  of  Isoniazid — A  Tuberculosis  Control  Drug.  B- 
164031  (2 ) .  October  7.  1971. 

Fees  Not  Charged  for  Processing  Applications  for  New  Drugs.  B- 
164031  (2),  November  4, 1971. 

Total  Diet  Studv  in  Other  Pesticide  and  Other  Residue  Surveillance 
Programs,  B-164031 (2) .  February  23, 1972. 

Dimensions  of  Insanitarv  Conditions  in  the  Food  Manufacturing 
Industry,  B-164031  (2) ,  April  18, 1972. 

An  Incident  of  Contamination  of  Livestock  Feed  and  Certain 
Consumer  Products,  B-164031  (2),  December  1,  1972. 

Lack  of  Authority  Limits  Consumer  Protection  Problems  In  Iden- 
tifying and  Removing  From  the  Market  Products  Which  Violate  the 
Law.  B-164031  (2),  September  14.  1972.  Processed  Fruits  and  Vege- 
tables: Potentially  Adulterated  Products  Need  to  be  Better  Con- 
trolled— Sanitation  in  Some  Plants  Needs  Improvement,  B-164031. 
February  21, 1973. 

Problems  in  Obtaining  and  Enforcing  Compliance  With  Good 
Manufacturing  Practices  for  Drugs,  B-164031  (2),  March  29,  1973. 

Protecting  the  Consumer  From  Potentiallv  Harmful  Shellfish 
(Clams.  Mussels,  and  Oysters),  B-164031  (2),  March  29,  1973. 

Implementation  of  the  Poison  Prevention  Packaging  Act  of  1970,. 
B-164031  (2),  May  1973. 

Supervision  Over  Investigational  Use  of  Selected.  Drugs,  B-164031 
July  23. 1973. 

Assessment  of  the  Food  and  Drug  Administration's  Handling  of 
Reports  on  Adverse  Reactions  From  the  Use  of  Drugs,  B-164031  (2), 
March  7. 1974. 

Approval  of  Term  "Potato  Chips"  for  Products  Made  from  Dried 
or  Dehydrated  Potatoes.  B-179195.  March  21.  1974. 

Salmonella  in  Raw  Meat  and  Poultry :  An  Assessment  of  the  Prob- 
lem, B-164031  (2) ,  July  22. 1974. 

Activities  Involving  Sanitation  Conditions  At  Food  Storage  Ware- 
houses, July  30. 1974. 

Extending  Effective  Date  of  the  Food  and  Drug  Administration's 
Diagnostic  X-Rav  Equipment  Standard.  B-164031  (2),  September  23, 
1974. 

Food  Labeling:  Goals,  Shortcomings,  and  Proposed  Changes, 
MWD-7.V19.  January  29. 1975. 

Excluding  Substandard  Canned  Pineapple  From  the  Lnited  States. 
MWD-75-40.  March  3,  1975. 

Food  and  Drug  Administration's  Investigations  of  Defective  Car- 
diac Pacemakers  Recalled  bv  the  General  Electric  Companv.  MWD- 
75-71.  March  10, 1975. 

Public  Hazards  From  L'nsatisfactory  Medical  Diagnostic  Products,. 
MWD-75-52.  April  30,  1975. 
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Need  for  Regulating  the  Food  Salvage  [ndustry  to  Prevent  Sales 
of  Unwholesome  and  Misbranded  Foods  to  the  Public,  MWD-71 
May  20,  1975. 

Need  to  Establish  the  Safety  of  Color  Additive.  Additive  FC&C 
RED  No.  2,  MWD-76-40,  October  20, 1975. 

Federal  Support  for  Restaurant  Sanitation  Found  Largely  Inef- 
fective. MWD-7&-43,  December  8,  1975. 

A  Financial  Disclosure  System  for  Employees  Needs  Tightening, 
FPCD-76-21.  January  19.  I;.t7<;. 

Duplication  in  Federal  Food  Inspection  Activities.  January 
1976. 

Use  of  Cancer-Causing  Drugs  in  Food-Producin<r  Animals  May 
Pose  Public  Health  Hazards:  The  Case  of  Nitrofuian^.  MWD-76-^.. 
February  25,  1976. 

More  Effective  Action  Needed  to  Control  Abuse  and  Diversion  in 
Methadone  Treatment  Programs,  GGD-76-51.  March  9, 1976. 

Recalls  of  Lame  Volume  Parenterals  (Liquid  Drugs  Administrated 
Intravenously  or  by  other  Normal  Means).  MYYD-76-67.  March  12, 
1976. 

Regulation  of  the  Food  Additive  Aspartame,  MTYD-76-111. 
April  8,  1976. 

NATIONAL    HIGHWAY   TRAFFIC    SAFETY   ADMINISTRATION 

Services  Performed  for  the  Third  International  Technical  Confer- 
ence on  Experimental  Safety  Vehicles.  B-177054,  January  15,  1973. 

More  Effective  Efforts  Needed  to  Insure  Compliance  with  Federal 
Safety  Standards,  B-164497(3),  April  24, 1973. 

Pohcv  of  Forcing  States  to  Require  that  Motorcvclists  Use  Helmets. 
B-l 649497 (3),  April  24,  1973. 

Need  to  Improve  Benefit-Cost  Analvses  in  Setting  Motor  Vehicle 
Safety  Standards.  RED-74-251.  July  22,  1974. 

Improvements  Needed  in  Planning  and  Using  Motor  Vehicle 
Safety  Research,  RED-75-265,  September  16. 1974. 

The  Auto  Safetv  Program :  Identifying  Defects  and  Recalling  De- 
fective Vehicles,  RED-75-324,  February  11.  1975. 

Delays  in  Establishing  Uniform  Quality  Grading  System  for  Motor 
Vehicle  Tires.  RED-75-344,  March  28. 1975. 

Effectiveness,  Benefits,  and  Costs  of  Federal  Safety  Standards  for 
Protection  of  Passenger  Car  Occupants,  SED-76-121,  July  7.  1976. 


APPENDIX  C 

Proposed  Requirements  for  Agency  "Compliance  Report''  to  be 
Incorporated  into  Each  Agency's  Annual  Report 

This  report's  recommendations  for  improving  congressional  over- 
sight include  the  following  proposal : x 

The  Congress  should  institute  across-the-board  reform  of  annual  reports  pre- 
pared by  Federal  regulatory  agencies.  Specifically,  each  agency  should  be 
required  to  indicate  in  its  annual  report  the  precise  extent  of  compliance  with 
applicable  laws.  Agencies  should  indicate,  for  example,  whether  statutory 
deadlines  for  initiating  programs,  issuing  regulations,  and  publishing  reports 
have  been  met. 

In  addition,  each  agency  should  include  a  detailed  breakdown  of  the  extent 
to  which  regulated  industry  is  in  compliance  with  current  agency  regulations.* 

The  following  is  a  proposed  checklist  for  annual  compliance  reports 
to  the  Congress  from  the  agencies  addressing  industry  compliance  with 
agency  regulation,  to  be  incorporated  into  each  agency's  annual  report : 

(1)  A  statement  of  the  laws  under  which  the  agency  enforces  regu- 
latory programs  governing  private  conduct,  the  programs  established 
to  implement  these  laws,  the  governing  regulations,  and  the  resources 
(dollars,  manpower)  devoted  to  each,  specifying  under  each  the  por- 
tion devoted  to  enforcement. 

(2)  A  statement  of  the  size  and  nature  of  the  universe  subject  to 
compliance  requirements  (for  example,  auto  manufacturers,  parts 
manufacturers,  dealers,  etc.). 

(3)  A  statement  of  the  sanctions  or  remedies — including  seizure, 
recall,  repair,  fines,  etc.,  available  to  the  agency,  under  each  regulatory 
program  listed  under  2  above. 

(4)  For  the  period  covered  by  the  report,  a  statement  of  each  type 
of  enforcement  activity  used  by  the  agency — investigations  pursued, 
warning  letters,  referrals  to  the  Justice  Department,  etc.,  and  the 
frequency  of  use  of  each  one.  List  public  investigations;  show  number 
of  non-public  investigations. 

(5)  For  ne;encics  except  the  Securities  and  Exchange  Commission 
and  the  Federal  Trade  Commission : 

(ft)  For  the  period  covered  by  the  report,  a  list  company-by-com- 
pany of  each  violation  found,  the  corrective  action  required,  the  actions 
taken  for  correction,  the  fine  imposed,  and  notice  to  the  public. 


i  Chanter  17.  n.  546.  „_  .  ,   .    _ 

2  "Compliance"  for  purposes  of  this  report  means  adherence  by  regulated  companies  to 
the  requirements  of  the  agency's  regulatory  programs.  These  requirements  might  be 
specified  in  a  number  of  ways,  including  rules  issued  by  the  agency,  "common  law'  de- 
veloped in  agency  adjudicative  and  licensing  proceedings,  judicial  decisions,  and  statutes. 
For  example,  compliance  information  would  show  how  much  of  the  bus  industry  was  in 
compliance  with  NHTSA's  safety  regulations  In  the  last  fiscal  year,  or  how  many  plant 
locations  were  within  existing  EPA  effluent  guideline  limitations.  "Enforcement*'  for  :  "  ■- 
pesos  of  tli's  report  means  the  detection  of  snecific  violations  of  the  renu*rements  n*  the 
agenev's  regulatory  programs  and  the  sanctions  applied  to  those  violations.  In  short, 
enforcement  activities  of  the  agency  are  directed  at  assuring  compliance  by  regulated 
Industry. 
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(b)  For  each  proceeding  completed  during  the  fiscal  year,  the  -unc- 
tion invoked  (e.g.,  recall.-,  repair.  License  revocation,  cease  and  desist 

order,  civil  or  criminal  act  LOU  or  referral). 

(c)  The  total  dollar  amount  of  all  lines  and  penalties  levied  during 

the  fiscal  year  as  well  as  the  median  dollar  amount    of  all   lines  and 

penalties. 

(</)  A  list  ing  of  resolut  ions  (i.e.,  negotiated  settlements  such  as  con- 
sent decrees)  reached. 

(e)  An  indication  of  how  the  agency  monitors  these  agreements, 
the  number  and  identity  of  respondents  which  were  not  in  compliance 
with  the  terms  of  these  agreements  during  FY  L975,  and  t  he  nat  are  of 
the  violations.  The  Federal  Trade  Commission  and  the  Securities  and 
Exchange  Commission,  which  have  enforcement  jurisdiction  over  the 
largest  number  of  individuals  and  businesses  would  he  permitted  to 
Submit  summary  data. 

( <'»)    The  following  table  : 

Case  (enforcement  proceeding)  activity  for  yew 

Cases  pending  at  beginning  of  year 

Less  cases  on  which  agency  act  ion  is  completed  : 

(a)  Bj  agreement    (i.e..  negotiated  settlements  such  as  consent 
decrees)  

(b)  Referred  to  Justice  or  other  department 

(e)    By  commission   decision 

id)  As  result  of  findings  of  investigations 

ie)  Other  (specify) 

Total  of  a.  1»,  e,  d,  e 

Plus  cases  started 

Cases  pending  at  end  of  fiscal  year 

(7)  A  statement  of  additional  resources,  including  facilities,  needed 
to  improve  enforcement  activities. 

(  8 )  A  list  of  hindrances  faced  in  carrying  out  enforcement  activities. 
including  refusals  by  companies  to  supply  data,  the  need  for  change  in 
legislative  authority,  stronger  support  from  the  Justice  Department 
for  the  imposition  of  penalties.  ( including  criminal  penalties),  and  t\\v- 
peed  for  greater  autonomy  in  deciding  how  to  carry  out  enforcement 
activities, 

lit)  If  testing  i-  performed  in  which  sampling  techniques  are  em- 
ployed, for  compliance  purposes,  a  statement  of  how  the  sample  is 
selected  and.  based  on  the  total  violations  found  from  the  sample,  a 
projection  of  the  estimated  number  of  violations  by  regulated  com- 
panies. (Sampling  is  not  considered  appropriate  as  any  part  of  a 
standard  which  sets  a  substantive  level  of  product  performance.) 

(10)  A  statement  of  the  priorities  for  future  enforcement  activities 
and  how  they  are  determined. 

(11)  For  the  period  covered  by  the  report,  a  statement  of  the  cost  in 
dollars  to  citizens  and  the  economy  of  violations  discovered,  including 
casualties  and  property  damage. 
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APPENDIX  D 

Funding  Public  Participation:  Opinion  of  the  Comptroller 
General  of  the  United  States,  May  10,  1976 

Appendix  D-l 

Congress  of  the  United  States, 

House  of  Representatives, 
Subcommittee  on  Oversight  and  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  April  22, 1976. 
Hon.  Elmer  B.  Staats, 
Comptroller  General  of  the  United  States, 
Washington,  D.C. 

Dear  Elmer  :  As  you  know,  this  Subcommittee  is  engaged  in  a  com- 
prehensive study  of  federal  regulation.  We  are  studying  nine  agencies  r 
the  Federal  Communications  Commission,  the  Federal  Trade  Commis- 
sion, the  Federal  Power  Commission,  the  Interstate  Commerce  Com- 
mission, the  Consumer  Product  Safety  Commission,  the  Securities  and 
Exchange  Commission,  the  Food  and  Drug  Administration,  the  En- 
vironmental Protection  Agency,  and  the  National  Highway  Traffic 
Safety  Administration.  One  of  our  primary  concerns  is  whether  in  the 
present  agency  decisionmaking  process  a  variety  of  points  of  view  is 
effectively  articulated,  for  we  believe  that  regulatory  agencies  must  be 
made  aware  of  the  many  sides  to  each  issue  which  comes  before  them 
in  order  to  make  sound  determinations  of  where  the  public  interest  lies. 
Some  students  of  the  regulatory  process  have  suggested  that  agencies 
might  obtain  a  greater  variety  of  views  on  which  to  base  their  decision- 
making if  they  were  to  make  available  funding  which  would  defray 
the  cost  of  participation  by  groups  which  are  financially  unable  effec- 
tively to  participate  in  agency  proceedings.  In  a  letter  dated  Febru- 
ary 19,  1976,  the  Deputy  Comptroller  General  advised  the  Nuclear 
Regulatory  Commission  that  it  has  authority,  in  the  exercise  of  its 
discretion,  to  compensate  those  members  of  the  public  who  cannot 
afford  to  pay  for  the  costs  of  participation  in  Commission  proceedings : 
NRC  has  the  statutory  authority  to  facilitate  public  participation 
in  its  proceedings  by  using  its  own  funds  to  reimburse  intervenors 
when  (1)  it  believes  that  such  participation  is  required  by  statute 
or  necessary  to  represent  adequately  opposing  points  of  view  on 
a  matter,  and  (2)  when  it  finds  that  the,  intervenor  is  indigent  or 
otherwise  unable  to  bear  the  financial  cost  of  participation  in  the 
proceedings. 
In  reaching  this  conclusion,  the  decision  rejected  the  argument  that 
Congress'  inclusion  in  the  Magnuson-Moss  Warranty — Federal  Trade 
Commission  Improvement  Act  of  a  provision  explicitly  authorizing 
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compensation  to  public  participants  implicitly  bars  any  agency  having 
no  such  specific  authorization  from  providing  compensation.  The  de- 
cision also  found  three  recent  judicial  decisions,  Alyeska  Pipeline 
Service  Co.  v.  Wilderness  Society,  421  U.S.  240  (1975);  Turner  v. 

Federal  Communications  Commission,  514  F.  2d  L35  1  ('  I ).(  \  Cir.  1975)  j 
and  Gn  >  ne  County  Plamnmg  Bd.  v.  Fedi  ral  Pomt  r  Commission,  455 
F.  2d  412  ( 2d  Cir.  1972),  irrelevant  to  the  quest  ion  of  whether  the  NRC 
has  authority  to  reimburse  public  participants  for  their  expenses. 

With  regard  to  other  methods  of  assisting  public  participants,  the 
decision  further  held  that  the  NRC  has  authority  to  modify  its  pro- 
cedural requirements  in  such  a  way  as  to  reduce  the  cost  of  participa- 
tion in  its  proceedings.  It  held  that  the  Commission  does  not  have 
authority,  however,  to  provide  technical  expertise  to  participants 
through  access  to  agency  staff  nor  to  finance  independent  entities  not 
within  its  jurisdiction  and  control  where  the  purpose  of  those  entities 
is  to  assist  adversary  participants  in  XRC  proceedings. 

Please  advise  the  Subcommittee  whether,  with  respect  to  each  of  the 
nine  agencies  we  are  studying,  authority  now  exists  for  assisting  public 
participants  in  any  or  all  of  the  following  ways:  (1)  the  provision  of 
funds  directly  to  participants,  (2)  modification  of  procedural  rules  so 
as  to  ease  their  financial  burden  on  public  participants,  (3)  provision  of 
technical  assistance  by  agency  staff,  (4)  provision  of  legal  assistance 
by  agency  staff.  (5)  creation  of  an  independent  public  counsel,  and  (6) 
creation  of  a  Consumer  Assistance  Office  such  as  that  now  employed 
by  the  FCC. 

We  would  appreciate  your  response  by  May  3, 1976. 
Sincerely, 

John  E.  Moss, 
Chairman,  Oversight  and  Investigations  Subcommittee. 

Appendix  D-2 

Comptroller  General  of  the  United  States, 

Washington,  B.C.,  May  10, 1076. 
Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Oversight  and  Investigations,  Committee 
on  Interstate  and  Foreign  Commerce,  U.S.  Ilouse  of  Representa- 
tives, Washington,  B.C. 
Dear  Mr.  Chairman:  This  refers  to  your  letter  in  which  you  re- 
quest the  advice  of  this  Office,  with  respect  to  nine  agencies' of  the 
Government  under  study  by  the   Subcommittee  on  Oversight   and 
Investigations,  as  to  whether  public  participants  in  proceedings  be- 
fore those  agencies  may  be  assisted  in  any  or  all  of  the  following 
ways : 

"(1)  the  provision  of  funds  directly  to  participants,  (2)  modifi- 
cation of  procedural  rules  so  as  to  ease  their  financial  burden  on 
public  participants,  (3)  provision  of  technical  assistance  by 
agency  staff,  (4)  provision  of  legal  assistance  by  agency  staff, 
(5)  creation  of  an  independent  public  counsel,  and  (G)  creation 
of  a  Consumer  Assistance  Office  such  as  that  now  emploved  bv 
the  FCC/' 
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The  agencies  to  which  you  refer  are  the  Federal  Communications 
Commission,  the  Federal  Trade  Commission,  the  Federal  Power  Com- 
mission, the  Interstate  Commerce  Commission,  the  Consumer  Product 
Safely  Commission,  the  Securities  and  Exchange  Commission,  the 
Food  and  Drug  Administration,  the  Environmental  Protection 
Agency,  and  the  National  Highway  Traffic  Safety  Administration. 

Your  letter  refers  to  our  decision  in  the  Matter  of  Costs  of  Inter- 
vention, Nuclear  Regulatory  Commission  (NRC),  B-92288,  Feb- 
ruary 10, 1976,  to  the  NRC  (hereafter  referred  to  as  the  NRC  decision) 
in  which  we  considered  the  legality  of  providing  similar  types  of 
assistance  to  participants  and  intervenors  in  NRC  rulemaking  and 
licensing  proceedings. 

Due  to  the  time  constraints  established  by  the  terms  of  your  request, 
we  have  not  solicited  comments  and  views  of  the  agencies  concerned 
on  the  questions  your  letter  poses.  However,  we  have  examined,  with 
respect  to  each  agency,  some  of  the  statutory  and/or  regulatory  au- 
thorities which  authorize  or  direct  that  public  hearings  be  held  for 
a  variety  of  purposes  related  to  accomplishment  of  the  agency  mission. 
We  find  that  each  agency  has  authority  to  request  participation  by 
members  of  the  general  public  in  its  proceedings,  either  as  parties 
or  intervenors,  although  there  are  individual  differences  in  the  extent 
to  which  such  participation  would  be  likely  to  be  required. 
•  Finally,  we  could  discover  no  statutory  prohibition  against  the  pro- 
vision of  any  of  the  types  of  assistance  about  which  you  have  inquired. 

We  thus  conclude  that  there  is  no  significant  difference  in  the  rele- 
vant authorities  for  the  nine  agencies  you  named  and  in  those  of  the 
NRC.  Accordingly,  the  rationale  of  our  February  19  decision  to  NRC 
is  equally  applicable  to  each  agency  named. 

1.  Provision  of  funds  directly  to  participants. — With  respect  to  your 
first  question,  appropriated  funds  of  each  agency  may  be  used  to 
finance  the  costs  of  participants  in  agency  hearings  whenever  the 
agency  finds  that  it  cannot  make  the  required  determination  unless 
it  extends  financial  assistance  to  certain  interested  parties  who  require 
it.  and  whose  representation  is  necessary  to  dispose  of  the  matter 
before  it;  and  (2)  the  party  is  indigent  or  otherwise  unable  to  finance 
its  participation,  It  should  be  noted  that  the  Federal  Trade  Com- 
mission (FTC)  has  specific  statutory  authority,  provided  by  section 
202(a)  of  the  Magnuson-Moss  Warrant v-Federal  Trade  Commission 
Improvement  Act,  Pub.  L.  No.  W$%7\  88  Stat,  218:,>.  approved  Jan- 
uary 4,  107r>,  to  provide  compensation  for  expenses  of  participation 
for  persons  appearing  before  it.  This  provision  is  discussed  on  pages 
4  and  5  of  our  aforementioned  decision. 

We  would  like  to  emphasize,  however,  that  it  is  within  the  discretion 
of, each  individual  agency  to  determine  whether  the  participation  of 
the  particular  party  involved  is  necessary  in  order  for  it  to  properly 
carry  out  its  functions  and  whether  the  party  is  indigent  or  otherwise 
unable  to  finance  its  participation.  No  party  has  a  right  to  intervene 
at  Federal  expense  unless  t  he  agency  so  determines. 

Finally,  for  the  reasons  set  forth  in  the  NRC  decision,  we  believe 
'it  would  be  advisable  for  the  parameters  of  such  financial  assistance, 
and  the  scope  and  limitations  on  the  use  of  appropriated  funds  for 
this  purpose  to  be  fully  set  forth  by  the  Congress  in  legislation,  as 
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was  done  in  the  case  of  the  Federal  Trade  Commission  by  the  provi- 
sions o!'  section  202(a)  of  the1  "Magnuson-Mbss  Warrant}  Federal 
Trade  Commission  [mprovemeril  Act."  supra, 

2,  Modification  of  prot  <  dural  rules  so  as  to  <  ast  fin  ir  financial  bur- 
dens on  public  participants.  For  the  reasons  stated  with  respeci  to 
XKC  in  the  NKC  decision,  we  find  nothing  in  the  laws  of  any  of  the 
agencies  considered  to  prevehl  simplification  of  procedures  and  the* 
elimination  of  unduly  burdensome  requirements  which  increase  the 
cost  of  participation  by  parties  involved. 

;;.  Provision  of  technical  assistant  by  agency  staff.  For  the  same 
reason-  given  under  "Access  to  Technical  Information  and  Stair"  in 
the  NRC  decision  with  respect  to  XKC.  the  same  access  to  technical 
expertise  may  be  made  available  by  each  agency,  As  we  stated  with 
respeci  to  NRC,  this  would  not  extend  to  the  assignmenl  of  agency 
staff  members  to  participant.-  in  the  role  of  individual  technical  ad- 
visors for  the  purpose  of  advancing  the  position  of  a  particular  party. 

4.  Provision  of  legal  assistance  by  agency  staff, — To  the  extent  a 
participant  needs  factual  information  concerning  legal  aspects  of  a 
proceeding,  such  as  explanations  of  procedures  or  examples  of  docu- 
ments required  to  be  tiled,  we  believe  agency  stall'  members  can  pro- 
vide this.  However,  agency  stall'  could  not  be  permitted  to  act  in  the 
capacity  of  advocates  tor  a  part  icipant. 

5.  Creation  of  <m  mdt  pi  mint  public  mans,  I, — We  believe  nothing 
precludes  an  agency  from  having  its  stall'  present  information  to  the 
agency's  decisionmaking  bodies  concerning  the  public  interest  or  con- 
sumer  viewpoints  in  the  course  of  a  proceeding  in  order  to  call  at- 
tention to  relevant  opinions  not  expressed  by  parties  representing 
private  interests.  However,  no  agency  could  use  its  appropriations 
to  establish  an  independent  entity  outside  its  jurisdiction  ami  control. 

6.  Creation  of  a  Consumer  Assistant  Office  such  as  that  now  env- 
playi  'J  by  flic  FCC. — On  March  19,  V.)~(\.  the  Federal  Communications 
Commission  (FCC)  announced  the  formation  of  a  new  Consumer  As- 
sistance Office.  According  to  a  press  release  from  FCC: 

"This  office  will  provide  a  central  location  or  coordinating  point 
within  the  Commission  for  members  of  t  he  public,  citizens  groups 
and  FCC  licensees  who  seek  information  or  assistance. 
******* 

"The  Consumer  Assistance  Office  represents  another  step  in 
the  FCC's  efforts  to  ensure  prompt  and  accurate  response  to  in- 
quiries and  to  enhance  public  understanding  of  the  Commission's 
policies  and  regulations. 

******* 

"Any  person  or  group  wishing  information  about  the  Com- 
mission's rules,  matters  pending  or  material  explaining  F( '( '  pol- 
icies and  regulations  may  contact  one  of  the  fulltime  -tall'  mem- 
bers of  the  Office. 

"'Idie  Office  also  will  provide  information  assistance  to  persons 
who  wish  to  participate  in  the  Commission's  processes  or  tile  an 
application  with  the  FCC1  but  who  are  unfamiliar  with  the  pro- 
cedures to  be  followed. 
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"Finally,  the  Office  will  help  prepare  attractive  and  easy  to 

understand  brochures  explaining  Commission  regulations  and 

how  best  to  comply  with  them." 

We  have  been  informally  advised  by  staff  of  the  FCC  that  this 

Office  is  not  in  any  way  intended  to  act  as  an  advocate  for  consumers. 

It  does  not  include  in  its  staff  attorneys  or  professional  experts  in 

other  fields.  Its  function  is,  basically,  that  of  providing  the  public 

with  factual  information.  We  are  not  aware  of  anything  which  would 

preclude  any  of  the  agencies  named  in  your  letter  from  establishing 

a  similar  office. 

We  might  also  point  out  that  our  NEC  decision  would  also  be  ap- 
plicable to  agencies  other  than  the  ones  mentioned  in  your  letter,  as- 
suming that  there  was  no  specific  legislative  prohibition  against  it, 
provided  that  the  particular  agency  holds  hearings  at  which  it  has 
the  discretion  as  to  whom  to  admit  as  participants  or  intervenors ;  has 
appropriations  available  to  pay  for  "necessary  expenses"  to  carry  out 
the  missions  for  which  the  hearings  are  being  held;  and  makes  the 
determinations  mentioned  in  the  immediately  preceeding  paragraph. 
This  is  also  true  of  the  other  types  of  assistance  mentioned  herein. 
Sincerely  yours, 

R.  F.  Keller, 
Deputy  Comptroller  General  of  the  United  States, 


APPENDIX  E 

_\<,i  \«  v   Poucees  Regarding  Payment  of  Travel   Expenses  and 

DISCLOSURE  UF  FINANCIAL   JI<»u>lN'GS 

Commissioners  and  their  top  staff  occasionally  accept  travel  ex- 
penses from  organizations  which  have  asked  them  to  attend  a  meeting 
or  to  deliver  a  speech.  In  some  instances  the  arrangement  may  create 
the  appearance  of  improper  influence. 

Another  potential  conflict  of  interest  arises  from  personal  invest- 
ments. An  assessment  of  a  report  of  the  General  Accounting  Office 
concerning  the  financial  disclosure  system  for  employees  of  the  Food 
and  Drug  Administration  confirms  a  need  to  improve  the  agency ?s 
system  of  disclosing  employees'  finances  to  assure  that  conflict-of- 
interest  and  potential  conflict-of-interest  situations  will  not  develop. 

A  basic  purpose  of  "conflict  of  interest"  regulations  applied  to  em- 
ployees by  regulatory  agencies  is  to  insure  that  their  activities  are 
conducted  without  even  the  appearance  of  improper  influence.1 

1.    TATMEXT    OF    LODGING    AND   TRAVEL    COSTS    BY   INDUSTRY    AND    OTHER 

OUTSDDE    GROUPS 

The  Subcommittee's  June  1975  questionnaires  requested  each  of  the 
nine  regulatory  agencies  under  study  to  identify  the  specific  occa- 
sions in  the  last  5  fiscal  years  when  any  commissioner,  administrator, 
or  employee  at  the  GS-15  grade  equivalent  or  above  appeared  as  an 
invited  speaker,  panel  member,  or  guest  before  industry  and  pro- 
fessional organizations,  conventions,  or  State  and  local  regulatory 
bodies  or  meetings  to  discuss  Federal  regulatory  policies  and  prac- 
tices. Amonir  other  things,  we  asked  whether  the  cost  of  attendance 
at  the  functions  was  borne  by  the  Federal  irovernment  or  the  host. 

The  nine  agencies  varied  widely  in  their  practices.  The  following 
schedule  2  shows  the  regulatory  agencies  which  had  commissioners  or 
administrators  who^e  travel  expenses  were  paid  for  by  the  host. 


Cost  borne  by— 

Agency 

Trips 

Federal 

Government 

Sponsoring 
organization 

Commissioners 

Total  costs 
of  trips 

SEC „ 

FDA 

CPSC 

252 
106 
142 

J9, 139 
24.  310 

29.  839 

552. 178 

5,231 

251 

$6,041 
148 

$^7.  358 
29,  689 
30,090 

i  Spp  Tn*-pr?tfitf»  Oommprcp  Commission  Opnor.nl  RuIps  nnrl  Rpirnlntlons.  40  r.F.Fi.  SpptIoti 
1000  735-12  nnd  40  C.F.R.  Spcrlon  1000.735-13:  Fpn>rnl  Oommunlcntlnns  Onmmtrslnn  47 
C.F.R.  Sppflnn  10.735-204:  FedPral  Powpr  Commission  Standard  of  Conduct  18  C.F.R. 
Spctlon  3.735  ;  nnd  Civil  Aeronautics  Board  Emplovee  Responsibilities  and  Conduct  14 
C.F.R.    SPctlon    370.357-71. 

•Rased  on  data  furnlsbpd  bv  tbe  nine  regulatory  agencies  In  rosponse  to  Subcom- 
mittee's questionnaires  of  June  1975. 
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In  addition,  senior  staff  (GS-15  through  18)  of  five  of  these  regula- 
tory agencies  also  accepted  invitations  to  speak  before  various  orga- 
nizations, which  paid  $155,637  towards  the  cost  of  making  these  trips. 
Travel  costs  by  the  SEC  senior  staff,  $140,000,  accounted  for  most  of 
this  total.  The  other  four  agencies  for  which  sponsoring  organizations 
paid  for  some  travel  costs  were  FDA,  FPC,  EPA,  and  CPSC.3 

Regulatory  agency  employees  at  salaries  below  the  GS-15  level  also 
travel  as  non-paying  guests  of  sponsoring  organizations.  In  a  May  4, 
197G  letter  to  Subcommittee  Chairman  Moss,  the  Administrator  of  the 
Food  and  Drug  Administration  pointed  out  that  in  1975  the  agency 
received  $61,160  from  non-Federal  sources  for  transportation,  lodging, 
and  subsistence  expenses  of  its  employees  on  official  agency  business. 
Of  this  amount,  $42,085  came  from  foreign  governments  or  national/ 
international  health  organizations;  $7,188  was  paid  by  colleges  and 
universities;  and  $11,887  came  from  other  sources,  including  profes- 
sional and  trade  associations.  In  total,  payment  from  non-Federal 
sources  w\as  accepted  in  connection  with  109  different  trips  by  97  FDA 
employees,  including  the  Commissioner  and  Deputy  Commissioner. 

Chairman  Hills  of  the  SEC,  during  hearings  4  before  the  Subcom- 
mittee on  May  20, 1976,  acknowledged  that  the  acceptance  of  payment 
for  commissioners'  travel  costs  from  outside  sources  did  create  the  ap- 
pearance of  a  possible  conflict  of  interest.  He  went  on  to  state  that  com- 
missioners of  the  SEC  would  not  again  travel  at  the  expense  of  the 
sponsoring  organization. 

2.    DEFICIENCIES    IN   THE    FINANCIAL   DISCLOSURE    SYSTEM    FOR    FOOD    AND 
DRUG  ADMINISTRATION   EMPLOYEES 

Regulatory  agency  rules  concerning  the  ownership  of  financial  in- 
terests also  vary  widely.  The  Interstate  Commerce  Commission,  the 
Federal  Communications  Commission,  the  Federal  Power  Commis- 
sion, and  the  Civil  Aeronautics  Board  prohibit  all  of  their  employees 
from  owning  interests  in  companies  they  regulate,5  Department  of 
Health,  Education,  and  Welfare  regulations  (45  C.F.R.  section  75a. 
735-502)  governing  the  Food  and  Drug  Administration,  on  the  other 
hand,  provide  that: 

Employees  engaged  in  regulatory  activities  shall  not  have  a  financial  interest 
in  any  company  whose  business  activities  are  regulated  by  FDA  unless  the  regu- 
lated activities  of  the  company  are  an  insignificant  part  of  its  total  business 
operations. 

FDA  interprets  this  regulation  as  requiring  that  employees  may  not 
have  an  interest  in  any  organization  whose  FDA-regulated  products 
constitute  more  than  10  percent  of  the  organization's  annual  gross 
sales. 

FDA,  in  its  supplemental  regulations,  places  the  following  stric- 
tures on  financial  interests  of  employees  who  are  not  required  to  file 
statements  of  disclosure.6  Such  employees  may  have  a  financial  in- 

•  FDA  total  $4,889,  VVC  $2,969,  EPA  $1,27.1,  and  CrSC  $410. 

*  Hearing  on  Regulatory  Reform  and  Oversight  of  the  Securities  and  Exchange  Com- 
mission hefore  the  Subcommittee  on  Oversight  and  Investigations  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce,  94th  Cong.,  2d  sess.,  Vol.  V  at  535-38. 

5  Supra  note  51. 

e  Employees  who  have  non-regulatory  duties. 


teres*  in  a  significantly-regulated  organization  provided  (1)  the  hold- 
ing is  less  than  $6,000  (value  or  cost  ai  time  of  initial  reporting);  (2) 
the  holding  represents  less  than  l  percent  of  the  organization^  total 
outstanding  stock  shares;  and  (3)  no  more  than  50  percent  of  the 
employee's  total  Investment  value  is  concentrated  in  significantly  m  Lr 
ulated  industries. 

Since  these  employees  need  not   file  financial  statements,  they  are, 
irding  to  the  FI  >A.  on  the  honor  system. 

[nstructed  by  Chairman  Moss  to  study  the  system  of  financial  dis- 
closure by  employees  of  the  Food  and  Drug  Administration,  the  staff 
of  the  Subcommittee  analyzed  the  report  of  the  General  Accounting 
Office  (GAO)  of  January  19,  1976,7  reviewed  FDA  comments  on  the 
GAO  Report,  and  independently  assessed  financial  disclosure  state- 
ments filed  by  more  than  90  FDA  employees. 

The  staiF  found  that  FDA  was  haphazard  in  insuring  that  employ- 
ees were  adhering  to  it-  financial  disclosure  regulation.  A  study  of 
employee  records  indicates  that  the  agency  paid  intensive  attention  to 
this  subject  only  after  inquiries  were  made  by  the  GAO  and  by  tlio 
Subcommittee.  As  a  result,  FDA  brought  enforcement  of  its  own 
regulations  up-to-date  almost  entirely  during  the  first  3  month-  of 
1976. 

Substantively,  no  evidence  was  found  that  employees  were  actively 
buying  or  selling  common  stocks  on  the  basis  of  information  obtained 
on  the  job.  However,  at  least  60  employees  held  interests  prohibited 
by  FDA;  at  least  14  employees  were  holding  prohibited  interests  that 
were  overlooked  by  FDA:  and  at  least  6  employees  disclosed  pro- 
hibited holdings  in  1973  and  again  in  1974.  The  potential  for  serious 
abuse  in  the  present  regulations  is  that  they  do  permit  the  holding  of 
financial  interests  by  employees  who  are  in  a  position  to  apply  con- 
fidential information  or  official  influence  to  their  personal  profit. 

Applying  its  own  regulations,  FDA  found  that  a  total  of  134  FDA 
employees  held  prohibited  financial  intere-ts  as  of  June  30,  1971.  V\  )A 
determined  that  On  held  interests  directly  related  to  their  responsibili- 
ties; 70  held  interests  indirectly  related;  and  4  held  interests  in  both. 
GAO,  in  reviewing  these  financial  statements,  generally  concurred 
with  the  FDA  findings. 

The  GAO  review  found  that  25  employees  owned  an  additional  i;7 
prohibited  interests  which  were  overlooked  by  FDA  reviewers. 

In  addition,  GAO  found  that:  (1)  203  regulatory  employees  had 
not  Hied  required  financial  disclosure  statements;  (:i)  FDA  had  not. 
developed  a  policy  on  real  estate  holdings  (about  50  employee-  owned 
farm  property  which  had  not  been  reviewed  sufficiently  to  discover 
possibilities  of  a  real  or  potential  conflict )  ;  and  ( -">)  the  ( reneral  Coun- 
sel.  Department  of  Health,  Education,  and  Welfare,  had  not  acted 
promptly  on  several  requests  for  exception  referred  there  by  FDA 
for  review  and  consideration. 

Based  on  its  review,  GAO  recommended  that  the  HEW  Secretary 
direct  the  FDA  Commissioner  to:  (1)  develop  effective  procedures 
for  collecting  employee  statements:  (2)  insure  that  all  employee  state- 


'Financial  Diteloeure  System  for  Employees  nt  the  Food  avrf  Drug  Adminatratlon 

Tightening,  Report  to  the  Congress,  January  ir>,  107G,  FPCD-70   21. 
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ments  are  reviewed  within  60  days  after  they  are  filed;  (3)  develop 
policies  concerning  employee  property  interests;  (4)  develop  proce- 
dures to  insure  certification  of  the  review  of  the  statements;  (5)  de- 
velop procedures  to  insure  prompt  action  on  divestiture  requests  and 
on  failures  to  comply  with  the  regulations;  and  (6)  provide  guide- 
lines to  help  employees  determine  whether  they  may  retain  or  acquire 
a  particular  financial  interest. 

FDA  Commissioner  Schmidt  contended  in  a  March  8,  1976,  memo- 
randum to  Subcommittee  Chairman  Moss  that  most  of  these  prohib- 
ited interests  would  not  be  a  "matter  of  concern"  if  FDA's  regulations 
were  similar  to  those  of  most  other  regulatory  agencies,  which  estab- 
lish separate  of  categories  of  prohibitions  for  individual  components 
of  the  organization,  impose  disclosure  requirements  only  on  employ- 
ees directly  engaged  in  regulatory  duties,  do  not  prohibit  interest  in 
firms  with  remote  or  inconsequential  involvement  in  regulated  areas, 
and  permit  holdings  of  less  than  $5,000,  regarded  as  insignificant. 

The  FDA  stated  that  its  purpose  was  to  assure  that  employees  con- 
duct its  business  effectively,  objectively,  and  without  improper  influ- 
ence, either  in  actuality  or  in  appearance. 

In  its  own  regulations,  FDA  concedes  that : 

"Because  of  FDA's  special  regulatory  responsibilities  to  the  con- 
sumer and  industry,  its  employees  must  be  especially  alert  to  avoid 
any  real  or  appearance  of  conflict  of  their  private  interests  with  their 
public  duties.  Their  actions  must  be  unquestionable  and  free  from 
suspicion  of  partiality,  favoritism,  or  any  hint  of  conflicting  interests. 
This  supplement  recognizes  FDA's  public  obligation  to  set  reasonable 
and  fair  safeguards  for  the  prevention  of  employee  conflicts  of  in- 
terests. It  is  necessary  to  meet  FDA's  regulatory  responsibilities  and 
to  otherwise  assure  full  protection  of  the  public  confidence  in  the 
integrity  of  its  employees."  8 

FDA's  staff  concluded  that  certain  holdings  by  the  FDA  employees 
were  prohibited  by  its  regulations,  because  ownership  presents  an 
appearance  of  a  conflict-of-interest. 

Moreover,  FDA  contended  that  "97  percent  of  the  reported  interests 
would  not  even  be  discernible  if  GAO  had  applied  the  financial  dis- 
closure criteria  used  by  most  other  Federal  agencies."  A  staff  analysis 
of  the  regulations  of  other  agencies  finds  that  the  Interstate  Commerce 
Commission,  the  Federal  Communications  Commission,  the  Federal 
Power  Commission,  and  the  Civil  Aeronautics  Board  prohibit  all  of 
their  employees  from  owning  any  financial  interest  in  the  companies 
they  regulate.9 

3.    CONCLUSIONS 

The  continuing  practice  of  the  acceptance  by  regulatory  agency 
employees  of  travel  expenses  from  industry  groups,  trade  associations, 
professional  groups,  and  other  similar  organizations  gives  the  appear- 
ance of  a  conflict-of-interest.  Each  regulatory  agency  should  review 
and  revise  its  travel  regulations  to  indicate  clearly  that  acceptance 
of  such  payments  is  prohibited. 


»4o  C.F.R.  Section  73a.735-101  (a). 
8  Supra  note  1. 
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Because  of  the  importance  of  FDA's  responsibilities,  its  financial 
interest  regulations  should  be  strengthened  to  include,  at  a  minimum, 
a  total  prohibition  on  ownership  by  regulatory  employees  of  any 
securities  in  industries  directly  subject  to  FDA  regulation.  Such  a 

blanket  prohibition  with  regard  to  certain  securities  would  help  insure 
the  integrity  of  FDA  decisionmaking  and  would  facilitate  enforce- 
ment of  the  disclosure  regulations  by  eliminating  borderline  cases 
(e.g.,  firms  with  sales  8—10%  regulated  by  FDA).  Although  such 
a  restriction  would  prohibit  holdings  of  modest  size,  the  FDA  respon- 
sibilities are  of  such  importance  to  public  health  and  safety  that  its 
rules  prohibiting  employees  from  having  financial  interests  in  regu- 
lated industry  should  be  strict. 


APPENDIX  F 

The  Subcommittee's  Questionnaires  of  June  1975 

Appendix  F-l 

Questionnaire  for  Regulatory  Commissions 

Interstate  Commerce  Commission,  Federal  Trade  Commission,  Fed- 
eral Power  Commission,  Federal  Communications  Commission,  Se- 
curities and  Exchange  Commission,  and  Consumer  Product  Safety 
Commission. 

June  1975 

/.  History  and  Goals 

1.  Furnish  a  brief  history  of  the  Commission,  including  specific  ref- 
erences to  organic  acts  and  amendments.  Highlight  major  events  which 
have  changed  the  Commission's  interpretation  of  its  original  mandate. 

2.  List  the  statutes  administered  bv  the  Commission  as  of  June  1, 
1975. 

3.  Describe  the  regulated  industry  (ies)  as  of  December  31,  1960; 
December  31,  1965;  December  31,  1970;  and  December  31,  1974,  in 
terms  of — 

(a)  number  of  companies; 

(b)  volume  of  business  in  terms  of  goods  or  services  produced; 

(c)  number  of  industry  employees; 

(d)  value  of  plant  facilities,  or  firms; 

(e)  profit  levels:  industry  average  and  10  largest  individual 
companies;  and 

(f)  concentration  levels:  largest  four  and  largest  eight  firms. 

4.  Supply  copies  of  any  "Goals,  i.e.  policy  objectives  statements, 
issued  by  the  Commission  in  the  last  five  fiscal  years. 

5.  TTow,  in  the  past  five  fiscal  years,  has  your  Commission  trans- 
lated its  basic  policy  into  significant  rulings,  regulations,  or  programs? 
Give  those  examples  you  believe  best  illustrate  such  effect. 

6.  List  and  supply  copies  of  all  annual  and  other  periodic  or  spe- 
cial reports  required  by  statute  or  Executive  Order  to  be  submitted 
to  the  Congress  or  any  of  its  Committees  in  the  last  five  fiscal  years. 

7.  List  and  supply  copies  of  any  required  annual  or  other  reports 
to  the  President  (if  different  from  the  annual  or  periodic  reports 
to  the  Congress)  in  the  last  five  fiscal  years. 

8.  Identify  any  Congressional  hearings  (other  than  the  annual  ap- 
propriations hearings),  dining  the  last  five  fiscal  years,  at  which  per- 
sonnel from  your  Commission  have  appeared  as  witnesses;  the  general 
nature  of  the  subject  matter  of  those  hearings;  and  the  names  and 
titles  of  those  individuals  in  your  Commission  who  participated  in 
those  hearings. 

(698) 


GOO 
//.  Member*^  Meetings,  and  sf<ijf 


A.    M.i:\  tCE 

9,  Show  the  periods  of  service  (and  median  service  periods)  for  the 
Chairman,  Vice-chairman,  and  each  of  the  commissioners  serving  on 
your  Commission  on  January  1,  1971;  or  appointed  i<>  the  Commis- 
sion after  that  date. 

U).  Identify  any  periods,  since  January  1.  VM\.  during  which  the 
Commission  did  not  have  its  total  ant  horized  number  of  commissioners 
appointed. 

11.  During  the  same  time  period,  which  of  your  commissioners 
served  beyond  his  term  of  appointment,  and  when  did  this  occur? 
What  was  the  period  of  time  in  which  he  served  in  this  temporary 
capacity?  Was  he  subsequently  reappointed  as  a  commissioner! 

B.    PRIOR    AM)    SUBSEQUENT    EMPLOYMENT 

12.  Which  commissioners,  in  the  past  live  fiscal  year.-,  have  cone-  t<> 
your  Commission,  directly  or  indirectly,  from  employment  in  or  com- 
pensation by  the  indusl  ry  regulated  by  or  subject  to  your  jurisdiction  \ 
AYhich  of  the  Commission's  employees,  GS  L5  equivalent  or  higher, 
have  come  from  such  employment,  directly  or  indirectly^  Where  in- 
directly, explain  tin1  circumstances.  Employment  includes,  throughout, 
legal  representation  of  a  firm,  or  consultant  under  contract  to  a  firm, 
in  such  regulated  industry. 

13.  Which  commissioners,  on  leaving  the  Commission,  have  directly 
or  indirectly  accepted  employment  or  compensation  in  the  industry 
regulated  by  or  subject  to  your  jurisdiction,  within  five  years  after 
termination  of  their  Commission  service?  Itemize  and  specify. 

14.  Does  your  Commission  maintain  records  of  employment  taken 
by  separating  GS-15  equivalent  or  higher  grade  personnel  for  the 
period:  (a)  immediately  following  such  separation;  and  (b)  for  a 
period  of  at  least  five  years  following  such  separat  ion  \ 

15.  If  so.  identify  personnel  from  your  Commission,  formerly  at 
GS-15  level  or  higher,  who  have  taken  employment  in  the  industry 
regulated  by  or  subject  to  your  jurisdiction. 

Hi.  What  statutory  or  other  constraints,  if  any.  are  currently  im- 
posed on  former  commissioners  and  GS— 15  equivalent  or  higher 
grade  personel  in  terms  of  their — 

(a)   representing  companies  regulated  by  your  Commission,  at 
informal  or  formal  hearings  \ 

(l)i  appearing  a-  representatives  of  citizen-'  groups  and  public 
interest  groups^ 

(  c  )  appealing  a-  independent,  expert  witnesses  '. 
IT.  What  periodic  checks  do  you  make  to  insure  that  your  require- 
ments are  adhered  to  \ 

C.    COMMISSION    MEETINGS 

18.  What  are  the  Commission's  procedures  for  giving  advance  noti- 
fication to  the  public  of  regular  and  special  Commission  meetings? 
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19.  Do  informal  meetings  with  other  agencies  or  industry  groups 
occur  ?  How  often  ?  Furnish  examples.  What  record  of  such  meetings 
and  the  subjects  discussed  is  maintained?  Is  the  public  notified,  and 
if  so,  how  ?  Is  this  before  or  after  such  meetings  ? 

20.  Furnish  two  copies  of  your  regulations  pertaining  to  proxy 
voting.  If  you  have  no  such  regulations,  or  they  are  silent  on  the 
matter  of  proxy  voting,  furnish  a  statement  of  your  Commission's 
current  practices.  What  is  the  duration  of  these  practices  ?  How  do  you 
monitor  the  regulations  or  practices  ?  Describe. 

21.  With  reference  to  proxy  voting — 

(a)  Do  commissioners  assign  their  voting  proxies  to  non-commis- 
sioners (i.e.,  staff  members)  ? 

(b)  Do  commissioners  assign  their  voting  proxies  to  other  com- 
missioners by  turning  over  blank,  signed  proxies  ? 

(c)  What  procedure  exists  for  ratification  of  the  proxy  vote  after 
its  exercise  ? 

(d)  What  steps  are  taken  to  preserve  Commission  votes,  when 
proxy  ballots  are  cast  ? 

(e)  To  what  extent  do  these  procedures  differ  from  procedures  that 
pertain  when  no  proxy  ballots  are  cast  ? 

(f)  Upon  what  legal  authority  does  the  Commission  rely  for 
proxies  ? 

22.  Complete  the  following  schedule  from  records  of  the  Commis- 
sion's regularly  scheduled  meetings  for  each  fiscal  year  from  1971 
through  1975 : 


Number  of  Number  of  Commissioners 

Commissioners  Formal  voting  occurred  voting 


physically 


Meeting  dates  attending  Yes  No  Personally  By  proxy 

1 

2 

3 

4 

5 

Etcetera 

23.  Prepare  a  similar  schedule  for  any  special  meetings  of  the  Com- 
mission called  by  the  Chairman,  showing,  in  addition,  the  purpose  of 
that  meeting. 

24.  Of  the  total  number  of  meetings  reported  above,  how  many  regu- 
lar meetings  were  held  in  closed  session?  How  many  of  the  special 
meetings  ? 

25.  What  are  the  Commission's  official  policies  on  the  subject  of  hold- 
ing closed  meetings  ? 

26.  Is  a  calendar  or  agenda  published  in  advance  of  all  meetings  ? 
Furnished  copies  of  the  documents  for  the  10  most  recent  regular  and 
special  meetings. 

27.  Are  official  minutes  taken  during  both  regular  and  special  meet- 
ings? Furnish  a  copy  of  the  governing  regulations.  How  soon  after  the 
meeting  is  held  are  official  minutes  prepared  and  approved? 

28.  Are  all  intermediate  and  final  Commission  decisions  and  opinions 
indexed  and  published?  If  not,  furnish  a  copy  of  the  instruction  or 
directive  setting  out  the  criteria  to  be  applied  in  determining  which 
decisions  and  opinions  are  not  to  be  indexed  or  published. 
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.  Axe  there  instances  when  member  dissents  to  Commission  pro- 
not  published  1  1  J'  so,  explain  the  circumstance  s,  including 
statutory  basis  Tor  barring  publication  of  dissenting  views. 


///.  Commission  P  md  Operation* 

A.   PROCESS  AM)  ORGANIZATION 

80.  Identify  important  current  regulatory  /  problems, such  as 

delays,  excessive  length  of  hearing  records,  costs  of  creating  hearing 
records,  backlogs,  number  of  "interveners,'5  judicial  reversal  of  Com- 
mission decisions,  or  other  problems.  Attach  copies  of  all  significant 
court  decisions  reversing  decisions  of  your  Commission. 

31.  Summarize  from  operating  and  statistical  data,  for  each  of  the 
past  five  fiscal  years — 

(a)  the  time  required  for  disposal  of  the  average  agency  pro- 
ceeding in  the  various  categories  of  proceedings  handled  ;  (agency 
proceeding  in  this  questionnaire  is  as  defined  in  the  Administra- 
tive Procedure  Act.) 

(b)  the  approximate  average  length  of  hearing  records  in  such 
proceedings. 

.  Describe  those  internal  changes  or  reforms  accomplished  or  at- 
tempted by  the  Commission  during  fiscal  years  1971  through  1075  to 
improve  operating  efficiency. 

33.  List  complaints  and  recommendations  concerning  administrative 
procedures  of  the  Commission  received  during  fiscal  year  1974  and 
1975  from — 

(a)  the  industry  or  industries  regulated  by  or  subject  to  the 
jurisdiction  of  the  Commission; 

(b)  individuals,  private  citizens'  groups  and  public  interest 
groups;  and 

(c)  governmental  agencies  or  bodies,  at  the  national  or  state 
level. 

34.  Describe  how  complaint  letters  are  organized  and  indexed,  and 
describe  the  way  these  letters  are  utilized  in  the  regulatory  process. 
Is  the  public  given  access  to  these  letters? 

35.  By  major  category,  list  the  oldest  20  agency  proceedings  cur- 
rently before  your  Commission,  by  date,  subject  matter,  and  petitioner 
or  affected  party.  Describe  current  status. 

36.  Supply  a  copy  of  the  Commission's  current  organization  chart 
showing  the  major  operating  and  staff  elements  (e.g.,  bureaus,  divi- 
sions, offices),  together  with  the  December  31.  1974  staffing  levels  for 
each  of  those  organizational  elements.  Furnish  two  copies  of  your 
most  current  telephone  directory. 

37.  Furnish  copies  of  those  directive  documents  setting  forth  the 
criteria  for  staff  resource  allocations  to  the  major  organizational 
elements. 

B.  PLANNING   AND  EVALUATION 

38.  Identify  the  major  internal  groups  performing  audits,  personnel 
evaluations,  compliance  inspections,  and  or  program  evaluation  re- 
views, together  with  -1  ]i-t  showing  the  reports  issued  by  each  group, 

ubject  matter  areas  examined,  and  responsive  corrective  actions 
taken  during  fiscal  years  107^  through  1975. 
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30.  Identify  the  organizational  elements  in  your  Commission  having 
responsibility  for  long-range  policy  planning  as  of  December  31,  1974. 

40.  List  recommendations  of  these  policy-planning  elements  adopted 
by  the  Commission  since  December  31, 1971. 

41.  Describe  how  those  elements  currently  report  to  the  chairman, 
commissioners,  the  Commission's  principal  executive  officers,  and  the 
Commission's  principal  budget  officers. 

42.  What  General  Accounting  Office  recommendations  have  been 
made  to  the  Commission  following  audits  performed  since  January  1* 
1071,  and  what  action  has  been  taken  thereon  by  the  Commission? 
Specify. 

43.  How  does  the  Commission  attempt  to  measure  its  effectiveness 
and  the  efficiency  of  its  operations,  in  terms  of — 

(a)  quality  and  level  of  service  (or  product)  provided  by  the 
industry  regulated? 

(b)  reasonableness  of  the  cost  of  that  service  or  product? 

(c)  protection  of  the  public  interest? 

44.  Which  of  the  Commission's  organizational  elements  performs 
analyses  that  examine  the  societal  (including  the  economic)  impact 
of  Commission  policies  and  decisions?  Furnish  a  list  of  all  studies  of 
this  kind  performed  since  January  1,  1971  ? 

45.  Is  there  a  Commission  requirement  that  when  rules  and  deci- 
sions are  being  prepared  for  formal  issuance,  they  be  supported  by  an 
analysis  of  the  expected  significant  societal  effects?  If  so,  furnish 
copies  of  any  directive  documents  governing  such  analysis,  or  its 
reporting  to  other  Executive  departments  or  agencies,  or  to  the 
Congress. 

46.  Describe  with  particularity  five  major  Commission  actions  in 
the  past  five  fiscal  years,  where  such  studies  were  a  major  factor  in  the 
making  of  decisions. 

47.  Describe  five  agency  proceedings  over  the  past  five  fiscal  years, 
in  which  the  actions  of  your  Commission  importantly  accelerated, 
delayed,  or  modified  technology  in  the  industry  subject  to  your  regula- 
tion. Illustrate  in  detail. 

C.   OPERATION    AND   WORKLOAD 

48.  Identify  and  describe  the  Commission's  management  informa- 
tion system (s)  used  internally  to  summarize  data  on  operations  and 
workload,  and  identify  the  principal  management  reports  submitted 
to  the  commissioners. 

49.  How  do  these  reports  attempt  to  relate  outputs  to  operating 
costs?  Identify  five  reports  from  the  last  five  fiscal  years  relating  out- 
puts to  operating  costs  of  major  policy  questions. 

50.  What  control  systems  exist  to  monitor  the  processing  time  of 
the  various  categories  of  agency  proceedings  under  consideration  by 
your  Commission?  Do  you  manage  your  case  workload  through  use  of 
a  docket  system,  with  a  docket  register  for  various  categories  of  agency 
proceedings  \ 

51.  How  do  you  monitor  progress  of  various  agency  proceedings 
from  receipt  until  final  Commission  action?  Is  there  a  prescribed 
management  control  system  for  establishing  priorities  for  considera- 
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tion,  and  what  criteria  pertain!  Have  norma  been  established  for 
specific  action-.  and  who  monitors  deviations  from  those  norms! 

52.  Who  determines  the  need  for  application  of  additional  n 

to  either  accelerate  considered  ion  of  delinquent  agency  proceedings,  or 
to  give  priority  attention  to  selected  agency  proceedings  of  an  urgent 
nature  I 

53.  I  low  does  your  management  system  give  sufficient  flexibility  in 
personnel  resources  to  expedite  urgent  or  delinquent  agency  proceed- 
ings i  Illustrate  from  ( Commission  experience. 

54.  Enumerate  the  steps  your  Commission  is  taking  to  perfect  your 
uniform  agency  caseload  and  activity  reporting  system,  as  initially 
developed  by  the  Administrative  Conference  of  the  United  State-. 

D.   OUTSIDE   SOURCES   OF  ADVICE 

55.  Identify  any  continuing  and  ad  hoc  boards,  panels,  and  com- 
mittees advismg  your  Commission  on  its  substantive  and  administra- 
tive activities  whose  membership  include-  non-agency  personnel. 
J  describe  briefly  the  origin  and  special  funct  ions  of  each  such  advisory 
group.  List  all  reports,  showing  recommendation-,  prepared  by  such 
advisory  groups  for  consideration  by  the  members  of  your  Commis- 
sion (last  five  fiscal  years).  Show  Commission  action  or  other  disposi- 
tion of  those  recommendations.  State  when  and  why  any  of  your  ad- 
visory groups  was  either  established  or  disbanded,  in  the  last  five  fiscal 
years.  Describe  the  frequency  with  which  these  bodies  met  in  tin1  past 
five  fiscal  years.  Describe  how  such  bodies  are  provided  staff  assistance. 

.*><*>.  Identify,  as  of  December  81,  1974,  membership  of  all  continuing 
or  ad  hoc  boards,  panels,  or  advisory  committees  by  name,  address, 
and  job.  or  other  industry  alliliat  ions  ( including  consulting  contract-) 
during  the  years  11)71  through  1975.  State  Whether  any  such  persons 
held  consulting  contracts  with  your  Commission  or  the  industries  it 
regulates  on  December  31,  1974. 

r>7.  Identify  any  contracts  in  excess  of  $10,000  awarded  to  a  con- 
sultant or  consulting  organization  for  performance  of  special  studies 
and  evaluation  of  your  Commission's  operations  ( last  two  fiscal  years  ). 
Provide  a  concise  Statement  of  Work  required  Under  each  such 
contract. 

58.  Furnish  a  copy  of  your  directory  or  register  of  consultants 
showing  areas  of  specialty,  employment  affiliations,  and  amount-  paid 
each  for  each  of  last  five  fiscal  years. 

E.   GOVERNMENT-WIDE   COORDINATION 

59.  Identify  any  inter-agency  boards  or  groups  on  which  commis- 
sioners and  or  principal  staff  personnel  of  your  Commission  held 
membership  as  of  December  31,  1974.  Describe  the  mission  of  each  of 
these  groups. 

60.  Identify  international,  state  and  local  boards,  panels,  councils, 
committee-,  and  associations  with  which  the  commissioners  or  prin- 
cipal stall'  meet  to  exchange  view-  or  proposed  changes  in  policies  aid 
practices  or  authorizing  legislation.  Indicate  the  specific  subject  mat- 
ter and  frequency  of  such  meetings  with  each  of  these  bodies  <  lu  i  i  ilc 

]  year  1975. 

7.-,   981      7Q    — 40 
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61.  What  executive  branch  departments  and  agencies  do  you  meet 
with  periodically?  Which  ones  do  you  have  formal  liaison  with? 
Which  ones  have  you  worked  with  closely  in  developing  coordinated 
policy  in  the  last  live  fiscal  years?  (Indicate  both  the  department  or 
agency,  and  the  policy.) 

62.  Are  there  any  areas  in  which  your  Commission's  authority  to 
regulate  or  otherwise  fulfill  its  mission  actually  or  potentially  over- 
laps with,  or  is  in  actual  or  potential  conflict  with,  the  authority  of 
another  department,  bureau,  agency  or  commission  ?  List  in  detail  such 
areas  of  actual  or  potential  overlap  or  conflict,  including  the  relevant 
statutory  provisions  of  all  departments,  agencies,  etc.,  involved. 

63.  Plow  has  your  Commission  dealt  with  such  problems  of  overlap 
or  conflict?  Describe  in  detail  your  Commission's  attempts  at  resolu- 
tion or  accommodation  of  areas  of  overlap  or  conflict. 

64.  How  has  the  existence  of  any  area(s)  of  overlap  or  conflict  of 
authority  hindered  or  interfered  with  your  Commission's  ability  to 
fulfill  its  mission  ? 

65.  Identify  those  areas,  if  any,  over  which  your  Commission  does 
not  have  jurisdiction,  but  which  you  believe  should  be  subject  to  your 
authority. 

F.   PERSONNEL  POLICY 

66.  Does  your  Commission  have  a  formal  career  development  pro- 
gram ?  Describe  how  the  career  development  program  typically  works. 
What  in-service  training  is  typically  made  available  to  your  key 
career  staff  ?  How  many  of  your  career  personnel  were  formerly  man- 
agement interns  with  your  Commission?  What  is  the  rate  of  retention 
of  your  personnel  in  Grades  GS-13  and  above,  by  each  such  grade, 
over  the  past  five  fiscal  years  ? 

67.  Are  the  names  of  any  of  those  individuals  selected  for  appoint- 
ment to  positions  at  GS-15  grade  equivalent  or  higher,  proposed  by 
the  White  House  or  referred  to  t\ie  White  House  for  approval,  before 
appointments  are  made?  List  all  instances  of  such  White  House  ac- 
tivity in  the  past  five  fiscal  years,  including  names  of  all  White  House 
liaison  officers  during  this  period. 

68.  What  criteria  are  used  for  determining  which  positions  or  which 
proposed  incumbents  will  be  subjected  to  a  White  House  approval 
procedure  ? 

69.  If  these  were  practices  that  existed  in  the  past,  but  no  longer 
exist,  when,  by  whom,  and  how  was  the  change  in  policy  and  practice 
directed  ? 

70.  Does  your  Commission  participate  in  the  President's  Executive 
Interchange  Program  ?  List  all  present  and  former  participants  from 
your  Commission.  Indicate  positions  in  your  Commission  held  at  any 
time  by  Program  personnel,  and  their  previous  employment 
affiliations. 

71.  How  are  the  principal  disciplines  of  Government  (economics, 
engineering,  law,  public  administration,  accounting)  represented 
among  your  senior  staff  skills?  How  are  they  represented  on  your 
professional  staff  as  a  whole?  Give  percentages  for  each  major  skill. 

72.  Provide  copies  of  Civil  Service  Commission  reports  of  examina- 
tions or  investigations  of  personnel  management  policies  and  practices 
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Issued  to  your  agency  during  the  lasl   five  fiscal  year-,   [nventory 
agency  corrective  art  ion  .  and  furnish  explanations  Tor  I 

lervice  Commission  recommendations  nol  adopted. 

0.    PI  I  •  l .  1 '     INI  EatAC]  lux 

73.  Identify  the  specific  occasions  in  the  Last  live  fiscal  years  where 
any  commissioner,  or  employee  at  the  GKS  L5  grade  equivalent,  has 
appeared  as  an  invited  speaker,  panel  member,  or  guest  before  Lndusl  ry 

and  professional  organizations,  before  conventions,  and  before  state 
and  local  regulatory  bodies  or  meetings,  to  discuss  Federal  regulatory 

policies  and  practices.  For  each  such  appearance,  show  the  following: 

[a)    Name  of  sponsoring  organization  and  meeting's  purpose 

(ft)   Location  and  date  of  session  attended  by  Commission  representative 

(c)   subject  of  Commission  representative's  presentation 

(<f)  Travel  and  subsistence  costs  of  attendance .* 

-  borne  by — 

(1)   Government $ 

i 'J  »   Sponsoring  organization .$ 

(3  i   Commission  person $ 

I  •  i   S]  eaker's  honorarium  or  fee  : 

(1)  Nature: 

Cash 

Other    (specify) 

(2)  Value $ 

74.  Identify  the  specific  occasion  in  the  last  five  fiscal  years  when 
any  commissioner  or  principal  stall'  person  traveled  abroad  to  dis 
United   States   regulatory   policies  and  practices   with   Government 
officials,  before   industry  and  professional  organization-,  or  before 
conventions. 

75.  Give  your  annual  Commission  official  travel  budget  for  each  of 
the  last  five  fiscal  years.  Identify  specifically  co.-ts  applicable  to  (a) 
investigations  and  audit;  (b)  litigation;  and  (c)  meetings. 

70.  Identify  the  specific  occasions  in  the  last  five  fiscal  year-  when 
any  commissioner  or  Commission  employee  appeared  as  a  participant 
on  a  televised  program  to  discuss  regulatory  policies  and  practices. 
Indicate  whether  appearance  was  on  a  national  or  local  program. 

77.  Furnish  a  list  of  the  journals,  magazines,  and  other  periodicals 
published  by  your  Commission,  with  a  copy  of  the  most  recent  issue 
of  each  such  periodical  (periodicals  are  defined  in  paragraph  27-1. 
Government  Printing  and  Binding  Regulations,  Joint  Committee  on 
Printing). 

78.  Furnish  a  list  and  copies  of  your  regular  publications,  used  to 
inform  the  public  and  consumer  groups  of  the  Commission's  policies 
and  activities. 

H.   OFFICE   OF  MANAGEMENT  AXD  BUDGET  REVIEWS 

79.  For  each  of  the  past  five  fiscal  years,  list  and  describe  all  Office 
of  Management  and  Budget  decisions  increasing  or  decreasing  money 

and  personnel  resources  of  your  Commission. 
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80.  If  any  major  or  significant  new  programs  or  activities  were 
undertaken,  or  existing  ones  expanded,  as  a  result  of  any  such  Office  of 
Management  and  Budget  initiated  increases  in  authorization,  identify 
them  and  describe. 

81.  If  any  on-going  major  or  significant  programs  or  activities  were 
curtailed  or  eliminated  as  a  result  of  any  such  Office  of  Management 
and  Budget  initiated  decreases  in  authorization,  identify  them  and 
describe.  Specify  how  such  actions  have  impacted  upon  your  Com- 
mission's performance  levels. 

82.  List  all  Office  of  Management  and  Budget  denials  of  your  Com- 
mission's requests  for  changes  in  your  Commission's  statutory  author- 
ity in  the  last  five  fiscal  years. 

83.  What  requests  for  additional  personnel  at  the  super-grade  level 
(GS-16  through  GS-18)  have  been  made  to  the  Civil  Service  Commis- 
sion in  that  same  five-year  time  frame,  and  what  has  been  the  disposi- 
tion of  those  requests  ? 

I.    FREEDOM   OF   INFORMATION   ACTIVITY 

84.  What  categories  of  information  and/or  records  are  the  subject 
of  Freedom  of  Information  inquiries  submitted  to  the  Commission? 

85.  List  all  requests  denied,  reason  for  denial,  whether  litigation 
ensued,  and  disposition  of  that  litigation. 

J.    EX    PARTE    CONTACTS/COMMUNICATIONS 

80k  Furnish  two  copies  of  your  regulations  governing  Commission 
responsibilities  in  connection  with  ex  parte  communications  affecting: 
(a)  rulemaking,  (b)  adjudication,  (c)  licensing,  and  (d)  other 
activities. 

87.  Furnish  copies  of  your  logs  of  all  such  communications  for  the 
past  five  fiscal  years. 

88.  Does  the  Commission  require  officials  exercising  adjudicatory  or 
rulemaking  power  to  keep  memoranda  relating  to  the  substance  of  all 
conferences,  meetings,  correspondence,  telephone  combinations  or 
other  contacts  with  representatives  of  a  regulated  industry  or  con- 
tractor of  your  Commission?  Indicate  whether  all  such  memoranda 
are  noted  in  your  logs  of  ex  parte  communications. 

89.  Indicate  whether  there  is  a  mechanism  for  including  these  mem- 
oranda in  your  Commission's  public  docket  or  record.  Describe. 

HO.  What  procedure,  if  any,  is  used  to  register  those  who  lobby  your 
Commission?  Furnish  copies  of  such  registry  documents  for  the  past 
five  fiscal  years. 

K.    LITIGATION    CAPABILITY 

91.  To  what  extent  is  your  Commission  authorized  to  conduct  litiga- 
tion to  fulfill  its  mission?  List  statutory  authority,  if  any. 

92.  Is  your  Commission's  current  litigation  authority  adequate  to 
fulfill  its  mission?  Be  specific. 

93.  Describe  your  Commission's  relations  with  the  Department  of 
Justice  on  the  litigation  process.  How  are  requests  or  recommenda- 
tions to  litigate  initiated  (  from  whom  and  to  whom)  \  Is  there  a  per- 
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manent  liaison, communications orcoordinai  ion  process '.  I  tescnbe.  Are 
your  Commission's  requests  or  recommendations  usually  followed^ 

List  all  instances  where  such  requests  were  not  followed  in  tin-  past 
live  fiscal  years.  State  reasons  given.  Docs  your  Commission  have  an 
input  in  the  preparation  for  trial  or  appeal  of  a  matter?  Describe  the 
extent  and  manner  of  such  input.  Describe  any  instances  in  which  your 
Commission  has  been  deprived  of  an  opportunity  of  making  its  view  \ 
known  to  a  court.  Evaluate  the  quality  of  representation  of  your  ( Jom- 
mission  by  Department  of  Justice  personnel  with  particular  regard 
to  the  question  of  whether  the  expertise  <>f  the  Commission  has  been 
adequately  reflected  in  the  presentation  of  specialized  matters  of  par- 
ticular Commission  concern. 

94.  Estimate  the  costs,  if  any,  of  duplication  of  efforl  and  the  cost< 
of  coordination  between  your  Commission  and  the  Department  of 
Jusl  ice  in  tin1  litigation  process. 

95.  Indicate  the  number  of  criminal  referrals  from  your  Commis- 
sion to  the  Department  of  Justice  in  each  of  the  last  five  fiscal  year-. 

!»(').  What  types  of  sanctions,  other  than  criminal  referrals,  has  your 
Commission  invoked  in  carrying  out  its  regulatory  functions^  Show 
for  each  of  the  last  five  fiscal  years  the  frequency  with  which  each 
such  type  of  sanction  has  been  invoked.  Where  fines  or  penalties  were 
levied,  show  the  total  dollar  amount  for  each  fiscal  year  and  the  aver- 
age dollar  amount  per  sanction,  for  each  type  of  sanction. 

At  the  end  of  your  Commission's  numbered  answers  to  the  Ques- 
tionnaire, please  insert  the  current  date  and  appropriate  signature. 

Appendix  F-2 

Qv  i>TIOXXAlRE     Foil     SlNGLE- ADMINISTRATOR    REGULATORY     AGENCIES 

Food  and  Drue  Administration.  Environmental  Protection  Agency, 
and  National  Highway  Traffic  Safety  Administration 

June  1075 
/.  History  and  Goals 

1.  Furnish  a  brief  history  of  your  agency,  including  specific  refer- 
ence to  organic  acts  and  amendments.  Highlight  major  events  which 
may  have  modified  your  agency's  interpretation  of  its  original  man- 
date. 

•_'.  List  the  statutes  administered  by  your  agency  as  of  June  1.  1975. 

3.  Describe  the  reflated  industrv(ies)  as  of  December  31,  1^')<>: 
December  31,  1965;  December  31,  1070;  and  December  31,  1974,  in 
terms  of — 

(a)  number  of  companies; 

(b)  volume  of  business  in  terms  of  goods  or  services  produced : 

(c)  number  of  industry  employ* 

(d)  value  of  plant  facilities,  or  firms; 

(e)  profit  levels:  industry  average  and  10  largest  individual 
companies;  and 
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(f)  concentration  levels:  largest  four  and  largest  eight  firms. 

4.  Supply  copies  of  any  "Goals,"  i.e.,  policy  objectives  statements, 
issued  by  your  agency  in  the  last  five  fiscal  years. 

5.  How,  in  the  past  five  fiscal  years,  has  your  agency  translated  its 
basic  policy  into  significant  rulings,  regulations,  or  programs?  Give 
those  examples  you  believe  best  illustrate  such  effect. 

6.  List  and  supply  copies  of  all  annual  and  other  periodic  or  special 
reports  required  by  statute  or  Executive  Order  to  be  submitted  to  the 
Congress  or  any  of  its  Committees  in  the  last  five  fiscal  years. 

7.  List  and  supply  copies  of  any  required  annual  or  other  reports  to 
the  President  (if  different  from  the  annual  or  periodic  reports  to  the 
Congress)  in  the  last  five  fiscal  years. 

8.  Identify  any  Congressional  hearings  (other  than  the  annual  ap- 
propriations hearings),  during  the  last  five  fiscal  years,  at  which  per- 
sonnel from  your  agency  have  appeared  as  witnesses ;  the  general  na- 
ture of  the  subject  matter  of  those  hearings ;  and  the  names  and  titles 
of  those  individuals  in  your  agency  who  participated  in  those  hearings. 

77.  Executive  Staff,  Procedures,  and  Operations 

A.   PRIOR  AND   SUBSEQUENT  EMPLOYMENT 

9.  Which  agency  heads,  in  the  past  five  fiscal  years,  have  come  to 
your  agency,  directly  or  indirectly,  from  employment  in  or  compen- 
sation by  the  industry  regulated  by  or  subject  to  your  jurisdiction? 
Which  of  the  agency's  employees,  GS  grade  15  equivalent  or  higher, 
have  come  from  such  employment,  directly  or  indirectly?  Where  in- 
directly, explain  the  circumstances.  Employment  includes,  throughout, 
legal  representation  of  a  firm  or  consultant  under  contract  to  a  firm 
in  such  regulated  industry. 

10.  Which  agency  heads  have,  directly  or  indirectly,  accepted  em- 
ployment or  compensation  in  the  industry  regulated  by  or  subject  to 
your  jurisdiction,  within  five  years  after  termination  of  their  agency 
service  ?  Itemize  and  specify. 

11.  Does  your  agency  maintain  records  of  employment  taken  by 
separating  GS  grade  15  equivalent  or  higher  grade  personnel  for  the 
period — 

(a)  immediately  following  such  separation;  and 

(b)  for  a  period  of  at  least  five  years  following  such  separation. 

12.  If  so,  identify  personnel  from  your  agency,  formerly  at  GS-15 
level  or  higher,  who  have  taken  employment  in  the  industry  regulated 
by  or  subject  to  your  jurisdiction. 

13.  What  statutory  or  other  constraints,  if  any,  are  currently  im- 
posed on  former  agency  heads  and  GS  grade  15  equivalent  or  higher 
grade  personnel  in  terms  of  their — 

(a)  representing  companies  regulated  by  your  agency  at  in- 
formal or  formal  hearings  ? 

(b)  appearing  as  representatives  of  citizens'  groups  and  public 
interest  groups  ? 

(c)  appearing  as  independent,  expert  witnesses  ? 

14.  What  periodic  checks  do  you  make  to  insure  that  your  require- 
ments are  adhered  to  ? 
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15.  Identify  important  current  regulatory  proi 
delays,  excessive  length  of  hearing  records,  costs  of 

rds,  backlogs,  numbers  of  intervenors,  judicial  reversal  o 
decisions,  or  other  problems.  Attach  copies  of  all  significant 
decisions  reversing  decisions  of  your  agi  ncy. 

16.  Summarize,  from  operating  and  statistical  data,  Cor  each  i  [ 
past  five  fiscal  years — 

(a)  the  time  required  for  disposal  of  the  average  agency  pro- 
ceeding in  the  various  categories  handled.  (Agi  ncy  pr\  /  in 
this  questionnaire  is  as  defined  in  the  Administrative  Pri 

A  Ct) 

(b)  the  approximate  average  length  of  hearing  records  in 
proceed  inn-. 

17.  Describe  those  internal  changes  or  n  forms  accomplished  or  at- 
tempted by  your  agency  during  fiscal  years  1971  through  1077>  to  im- 
prove operating  efficiency. 

18.  List  complaints  and  recommendations  concerning  administrative 
procedures  of  your  agency  received  during  fiscal  years  1074  and  1975 
from — 

(a)  the  industry  or  industries  regulated  by  or  subject  to  its 
jurisdiction  ; 

(b)  individuals,  private  citizens'  groups  and  public  inte 
groups:  and 

(c)  governmental  agencies  or  bodies,  at  the  national  or  state 
level. 

19.  Describe  how  complaint  letters  are  organized  and  indexed,  and 
describe  the  way  these  letters  are  utilized  in  the  regulatory  process. 
Is  the  public  given  access  to  these  letters?  If  yes,  describe  how.  If  not, 
explain. 

20.  By  major  category,  list  the  oldest  20  agency  proceedings  cur- 
rently before  your  agency  by  date,  subject  matter,  and  petitioner  or 
affected  party.  Describe  current  status.  List  the  10  most  recently  pro- 
mulgated agency  proceedings,  identifying  the  subject,  the  date  of  is- 
suance, and  the  date  the  matter  was  initially  presented  for  agency 
consideration. 

21.  Supply  a  copy  of  your  agency's  current  organization  chart  show- 
ing the  major  operating  and  staff  elements  (e.g.,  bureaus,  divisions, 
offices),  together  with  the  December  31,  1974  stalling  levels  for  each  of 
those  organizational  elements.  Furnish  two  copies  of  your  mo-t  cur- 
rent telephone  directory. 

22.  Furnish  copies  of  those  directive  documents  setting  forth  the 
criteria  for  staff  resource  allocations  to  the  major  organizational  ele- 
ments. 

C.    PLANNING   AND   EVALUATION 

23.  Identify  the  major  internal  groups  performing  audits,  personnel 
evaluations,  compliance  inspections,  and/or  program  evaluation  re- 
views of  your  operations,  together  with  a  list  showing  the  report.-  is- 
sued by  each  group  during  fiscal  years  1970  through  107.").  the  subject 
matter  areas  examined,  and  corrective  actions  taken. 
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24.  Identify  the  organizational  elements  in  your  agency  having  re- 
sponsibility for  long-range  policy  planning  as  of  December  31,  1974. 

25.  Describe  how  those  elements  currently  report  to  your  agency 
head  and  to  the  agency's  principal  budget  officers. 

26.  List  recommendations  of  those  policy-planning  elements  adopted 
by  your  agency  since  December  31, 1971. 

27.  What  General  Accounting  Office  recommendations  have  been 
made  to  your  agency  following  audits  performed  since  January  1, 1971, 
and  what  action  has  been  taken  thereon  by  the  agency?  Specify. 

28.  How  does  your  agency  attempt  to  measure  its  effectiveness  and 
the  efficiency  of  its  operations,  in  terms  of — 

(a)  quality  and  level  of  service  (or  product)  provided  by  the 
industry  or  activities  and  functions  regulated? 

(b)  reasonableness  of  the  cost  to  the  public  of  that  service  or 
product  ? 

(c)  protection  of  the  public  interest  (i.e.  health  and  safety)  ? 

29.  Which  of  your  agency's  organizational  elements  performs  anal- 
yses that  examine  the  societal  (including  the  economic)  impact  of  the 
agency's  policies  and  decisions?  Furnish  a  list  of  all  studies  of  this 
kind  performed  since  January  1,  1971. 

30.  Is  there  an  agency  requirement  that  when  rules,  orders,  and 
licenses  are  being  prepared  for  formal  issue,  they  be  supported  by  an 
analysis  of  the  expected  significant  societal  effects?  If  so,  furnish  cop- 
ies of  any  directive  documents  governing  such  analysis,  or  its  report- 
ing to  other  Executive  departments  or  agencies,  or  to  the  Congress. 

31.  Describe  in  detail  five  major  agency  actions  in  the  past  five  fiscal 
years,  where  such  studies  were  a  major  factor  in  the  making  of 
decisions. 

32.  Describe  five  agency  proceedings  over  the  past  five  fiscal  years, 
in  which  the  actions  of  your  agency  importantly  accelerated,  delayed, 
or  modified  technology  in  the  industry  subject  to  your  regulation. 
Illustrate  in  detail. 

D.    OPERATIONS    AND    WORKLOAD 

33.  Identify  and  describe  your  agency's  management  information 
system (s)  used  internally  to  summarize  data  on  operations  and  work- 
load, and  identify  the  principal  management  reports  submitted  to  the 
agency  head. 

34.  How  do  these  reports  attempt  to  relate  outputs  to  operating 
costs?  Identify  five  reports  from  the  last  five  fiscal  years,  relating  out- 
puts to  operating  costs  of  major  policy  questions. 

35.  What  management  control  systems  exist  to  monitor  the  process- 
ing time  of  the  various  categories  of  agency  proceedings  under  con- 
sideration by  your  agency.  Do  you  manage  your  case  workload  through 
use  of  a  docket  system,  with  a  docket  register  for  various  cate- 
gories of  proceedings? 

3C>.  How  do  you  monitor  progress  of  various  agency  proceedings 
from  receipt  until  final  agency  action?  Is  there  a  prescribed  manage- 
ment control  system  for  establishing  priorities  for  consideration  and 
what  criteria  pertain?  Have  norms  been  established  for  specific  ac- 
tions, and  who  monitors  deviations  from  those  norms? 
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37.  Who  determines  the  need  for  application  of  additional  resources 
to  either  accelerate  consideration  of  aelinquenl  agency  pn  _r-  or 

to  give  priority  attention  to  those  of  an  argent  nature  I  Qlust  rate  From 
recenl  agency  experience. 

88.  I  low  does  your  management  system  give  sufficient  flexibility  in 
personnel  resources  to  expedite  urgent  or  delinquent   proceedii 
Illustrate  from  recent  agency  experience. 

39.  Enumerate  the  steps  your  agency  is  taking  to  perfect  your  uni- 
form agency  caseload  and  activity  reporting  system.  What  efforts  are 
there  to  make  it  compatible  with  the  uniform  agency  caseload  and  ac- 
tivity reporting  system  developed  by  the  Administrative  Confei 
of  the  United  States. 

E.  OUTSIDE   801  RCE8  OF  ADVICE 

W.  Identify  any  continuing  and  ad  hoc  hoard.-,  panels,  and  com- 
mittees advising  your  agency  on  its  substant  Lve  and  administ  rat  Lve  ac- 
tivities, whose  membership  includes  non-agency  personnel.  Describe 
briefly  the  origin  and  special  functions  of  each  such  advisory  group. 
List  all  reports,  showing  all  recommendations  prepared  by  sue) 
visory  groups  for  consideration  by  the  members  of  your  agency  I  last 
live  fiscal  years).  Show  agency  action  or  other  disposition  of  those 
recommendations.  State  when  and  why  any  of  your  advisory  groups 
was  either  established  or  disbanded,  in  the  last  five  fiscal  year-.  De- 
scribe the  frequency  with  which  these1  bodies  met  in  the  past  five  fiscal 
years.  Describe  how  such  bodies  are  provided  staff  assistance. 

41.  Identify,  as  of  December  31.  1074,  membership  of  all  continu- 
ing or  ad  hoc  boards,  panels,  or  advisory  committees  (including  con- 
sulting contracts)  by  name,  address,  and  job  or  other  industry 
affiliations  during  the  years  1071  through  107.").  State  whether  any  such 
persons  held  consulting  contracts  on  December  31.  1074  with  your 
agency  or  the  industries  it  regulates. 

42.  Identify  any  contracts  in  excess  of  $10,000  awarded  to  a  consult- 
ant or  consulting  organization  for  performance  of  research,  special 
studies,  and  evaluation  of  your  agency's  operations  (last  two  fiscal 
years).  Provide  a  concise  Statement  of  Work  required  under  each  such 
contract. 

43.  Furnish  a  copy  of  your  directory  or  register  of  consultants  show- 
ing areas  of  their  specialty,  employment  affiliations,  and  amounts  paid 
each  for  each  of  the  last  five  fiscal  years. 

F.   GOVERNMENT-WIDE   COORniXATTOX 

44.  Identify  any  inter-agency  boards  or  groups  in  which  your  agency 
head  or  principal  staff  personnel  held  member-hip  a-  of  December  81, 
1074.  Describe  the  mis-ion  of  each  of  these  group-. 

45.  Identify  international,  state  and  local  board-,  panel-,  council-. 
committees,  and  associations  with  which  your  agency  head  or  principal 
staff  meet  to  exchange  views  on  proposed  changes  in  policies  and  prac- 
tices or  authorizing  legislation.  Indicate  the  specific  subject  matter  and 
frequencv  of  such  meetings  with  each  of  these  bodies  during  fiscal  vear 
1975. 
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46.  What  executive  branch  departments  and  agencies  do  you  meet 
•with  periodically?  Which  ones  do  you  have  formal  liaison  with? 
Which  ones  have  you  worked  with  closely  in  developing  coordinated 
policy  in  the  last  five  fiscal  years?  (Indicate  both  the  department  or 
agency,  and  the  policy.) 

47.  Are  there  any  areas  in  which  your  agency's  authority  to  regulate 
or  otherwise  fulfill  its  mission  actually  or  potentially  overlaps  with, 
or  is  in  actual  or  potential  conflict  with,  the  authority  of  another  de- 
partment, bureau,  agency  or  commission?  List  in  detail  such  areas  of 
actual  or  potential  overlap  or  conflict. 

48.  How  has  your  agency  dealt  with  such  problems  of  overlap  or 
conflict  ?  Describe  in  detail  your  agency's  attempts  at  resolution  or  ac- 
commodation of  areas  of  overlap  or  conflict. 

49.  How  has  the  existence  of  any  area(s)  of  overlap  or  conflict  of 
authority  hindered  or  interfered  with  your  agency's  ability  to  fulfill  its 
mission  ? 

50.  Identify  those  areas,  if  any,  over  which  your  agency  does  not 
have  jurisdiction,  but  which  you  believe  should  be  subject  to  your 
authority. 

G.  PERSONNEL  POLICY 

51.  Does  your  agency  have  a  formal  career  development  program? 
Describe  how  the  career  development  program  typically  works.  What 
in-service  training  is  typically  made  available  to  your  key  career  staff  ? 
How  many  of  your  career  personnel  were  formerly  management  in- 
terns with  your  agency  ?  What  was  the  rate  of  retention  of  your  per- 
sonnel in  Grades  GS-13  and  above,  by  each  such  grade,  over  the  past 
five  fiscal  years? 

52.  Are  the  names  of  any  of  those  individuals  selected  for  appoint- 
ment to  positions  at  GS-15  grade  equivalent  or  higher,  proposed  by  the 
White  House  or  referred  to  the  White  House  for  approval,  before  ap- 
pointments are  made  ?  List  all  instances  of  such  White  House  activity 
in  the  past  five  fiscal  years,  including  names  of  all  White  House  liaison 
officers  during  this  period. 

53.  What  criteria  are  used  for  determining  which  positions  or  pro- 
posed incumbents  will  be  subject  to  a  White  House  approval  proce- 
dure? If  these  were  practices  that  existed  in  the  past,  but  no  longer 
exist,  when,  by  whom,  and  how  was  the  change  in  policy  and  practice 
directed  ? 

54.  Provide  copies  of  Civil  Service  Commission  reports  of  examina- 
tions or  investigations  of  personnel  management  policies  and  practices 
issued  to  your  agency  during  the  last  five  fiscal  years.  Inventory  agency 
corrective  actions  taken,  and  furnish  explanations  for  those  Civil  Serv- 
ice Commission  recommendations  not  adopted. 

55.  Does  your  agency  participate  in  the  President's  Executive  Inter- 
change Program  ?  List  all  present  and  former  participants  from  your 
agency.  Indicate  positions  in  your  agency  held  at  any  time  by  Program 
personnel,  and  their  previous  and  post-Program  term  employment 
affiliation. 

56.  How  are  the  principal  disciplines  of  Government  (economics,  na- 
tural and  life  sciences,  engineering,  law,  public  administration,  and 
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accounting)  represented  among  your  senior  Staff  1  How  are  they  repre- 
sented on  your  prof  essional  staff  as  a  whole?  Give  percentages  for  each 
major  discipline  or  profession. 

II.  PUBLIC  IXTERACTlox 

:»7.  Identify  the  specific  occasions  in  the  last  five  fiscal  years  where 
any  agency  head  or  employee  at  the  GS-15  grade  equivalent  or  higher 
has  appeared  as  an  invited  speaker,  panel  member,  or  guest  before 
industry  and  professional  organizations,  before  conventions,  and  be- 
fore state  and  local  regulatory  bodies  or  meetings,  to  discuss  Federal 
regulatory  policies  and  practice.-.  For  each  such  appearance,  show  the 
following: 

(a  i   Name  <>f  sponsoring  organization  and  meeting's  purpose 

(b)  Location  and  date  of  session  attended  by  agency  representatives (s) 

(c)  Subject  of  agency  representatives  presentation 

(d)  Travel  and  subsistence  cost  of  attendance $ 

(e)  Costs  borne  by: 

(1)  U.S.  Government $ 

(2)  Sponsoring  organization $ 

(3)  Agency  person  (s) $ ■ 

(4)  Other  (specify) $ 

(f)  Speaker's  honorarium  or  fee: 

(1)  Nature  (specify)  : 

Cash    

other  

(2)  Value $ 

o$.  Identify  the  specific  occasions  in  the  last  five  fiscal  years  when 
your  agency  head  or  principal  staff  person  traveled  abroad  to  discuss 
United  States  regulatory  policies  and  practices  with  Government  of- 
ficials, before  industry  and  professional  organizations,  or  before 
conventions. 

50.  Give  your  agency's  annual  official  travel  budget  for  each  of  the 
last  five  fiscal  years.  Identify  specifically  costs  applicable  to  (a)  in- 
vestigations and  audit;  (b)  litigation;  and  (c)  meetings. 

60.  Identify  the  specific  occasions  in  the  last  five  fiscal  years  when 
your  agency  head  or  an  agency  employee  appeared  as  a  participant  on 
a  televised  program  to  discuss  regulatory  policies  and  practices.  In- 
dicate whether  appearance  was  on  a  national  or  local  program. 

61.  Furnish  a  list  of  the  journals,  magazines,  and  other  periodicals 
published  by  your  agency  with  a  copy  of  the  most  recent  issue  of  each 
such  periodical.  (Periodicals  are  defined  in  paragraph  27-1.  Govern- 
ment Printing  and  Binding  Regulations,  Joint  Committee  on 
Printing.) 

62.  Furnish  a  list  and  copies  of  your  publications  routinely  used  to 
inform  the  public  and  consumer  groups  of  your  agency's  regulatory 
policies  and  activities. 

I.   OFFICE  OF  MANAGEMENT  AND   BUDGET  REVIEWS 

63.  For  each  of  the  past  five  fiscal  years,  list  and  describe  all  Office  of 
Management  and  Budget  decisions  increasing  or  decreasing  money  and 
personnel  for  regulatory  functions  in  your  agency. 
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64.  If  any  major  or  significant  new  regulatory  programs  or  activities 
wore  undertaken,  or  existing  ones  expanded,  as  a  result  of  any  such 
Office  of  Management  and  Budget  initiated  increases  in  authorization, 
identify  them  and  describe4. 

65.  If  any  on-going  major  or  significant  regulatory  programs  or 
activities  were  curtailed  or  eliminated  as  a  result  of  any  such  Office 
of  Management  and  Budget  initiated  decreases  in  authorization,  iden- 
tify them  and  describe.  Specify  how  such  actions  have  impacted  upon 
3Tour  agency's  regulatory  performance  levels. 

66.  List  all  Office  of  Management  and  Budget  denials  of  your 
agency's  requests  in  the  last  five  fiscal  years  for  proposed  changes  in 
your  statutory  regulatory  authority. 

67.  What  requests  for  additional  personnel  at  the  super-grade  level 
(GS-16  through  GS-18)  in  your  regulatory  programs  have  been  made 
to  the  Civil  Service  Commission  in  that  same  five-year  time  frame,  and 
what  has  been  the  disposition  of  those  requests  ? 

J.   FREEDOM   OF  INFORMATION   ACTIVITY 

68.  What  categories  of  information  and/or  records  are  the  subject 
of  Freedom  of  Information  inquiries  submitted  to  your  agency. 

69.  List  all  such  requests  denied  since  enactment  of  the  Freedom  of 
Information  statute,  reason  for  denial,  whether  litigation  ensued,  and 
disposition  of  that  litigation. 

K.    EX   PARTE    CONTACTS/COMMUXICATIOXS 

70.  Furnish  two  copies  of  your  regulations  governing  agency  re- 
sponsibilities in  connection  with  ex  parte  communications  affecting: 
(a)  rulemaking;  (b)  adjudication;  (c)  licensing;  and  (d)  other 
activities. 

71.  Furnish  copies  of  your  logs  of  all  such  communications  for  the 
past  five  fiscal  years. 

72.  Does  your  agency  require  officials  exercising  rule-making,  ad- 
judicatory, or  licensing  power  to  keep  memoranda  relating  to  the  sub- 
stance of  all  conferences,  meetings,  correspondence,  telephone  conversa- 
tions or  other  contacts  with  respresentatives  of  a  regulated  industry 
or  contractor  of  your  agency  ?  Indicate  whether  all  such  memoranda 
are  noted  in  your  logs  of  ex  parte  communications. 

73.  Indicate  whether  there  is  a  mechanism  for  including  these  me- 
moranda in  your  agency's  public  docket  or  record.  Describe. 

74.  What  procedure,  if  any,  is  used  to  register  those  who  lobby  your 
agency?  Furnish  a  listing  and  copies  of  such  registry  documents  for 
the  past  five  fiscal  years. 

L.    LITIGATION   CAPABILITY 

75.  To  what  extent  is  your  agency  authorized  to  conduct  litigation 
to  fulfill  its  mission?  List  statutory  authority,  if  any. 

76.  Is  your  agency's  current  litigation  authority  adequate  to  fulfill 
its  mission  ?  Be  specific. 
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77.  Describe  your  agency's  relation  with  the  Department  of  Ju 
on  the  litigation  process.  I  low  are  requestsor  recommendations  to  liti- 
gate initiated  (  from  whom  and  to  whom )  ^  Is  there  a  permanent 
liaison,  communications  or  coordination  processl  Describe.  Are  your 
agency's  requests  or  recommendations  usually  followed?  List  all  in- 
stances when1  >uch  requests  were  not  followed  in  the  last  five  fiscal 
years.  State  reasons  given.  Does  your  agency  have  an  input  in  the 

preparation   for  trial  or  appeal  of  a  matter?   Describe  the  extent  and 

manner  of  such  input.  Describe  any  instances  in  which  your  agency 
has  been  deprived  of  an  opportunity  of  making  its  views  known  to  a 
court  in  the  past  five  fiscal  year-.  Evaluate  the  quality  of  representa- 
tion of  your  agency  by  I  >epart  merit  of  dust  ice  personnel,  with  part  icu- 
lar  regard  to  the  question  of  whether  the  expertise  of  your  agency 
has  been  adequately  reflected  in  the  presentation  of  specialized  matters 
of  part  icular  agency  concern. 

7v.  Estimate  the  costs,  if  any.  of  duplication  of  effort  and  the  costs 
of  coordination  between  your  agency  and  the  Department  of  Justice 
in  the  litigation  process. 

7(.>.  Indicate  the  number  of  criminal  referral-  from  your  agency  to 
the  Department  of  Justice  in  each  of  the  last  five  fiscal  years. 

so.  What  types  of  sanctions,  other  than  criminal  referrals,  has  your 
y  invoked  in  carrying  out  its  regulatory  functions?  Show  for 
ea  h  of  the  last  five  fiscal  years  the  frequency  with  which  each  such 
type  of  -auction  has  been  invoked.  Where  fines  or  penalties  were 
levied,  show  the  total  dollar  amount  for  each  fiscal  year  and  the  aver- 
age dollar  amount  per -auction,  for  each  type  of  sanction. 

If.    RULEMAKING 

81.  Furnish  copies  of  all  your  agency's  directive  documents  govern- 
ing procedures  both  prior  and  subsequent  to  publication  of  proposed 
rule-making.  Where  no  written  directives  exist,  describe  in  detail 
your  normal  operating  practices  in  those  circumstances. 

82.  [n  the  pre-publication  phase,  describe  your  practice,  in  procur- 
ing help  from  professional  and  technical  groups  and  consultants, 
whether  on  a  fee  basis  or  not.  Furnish  the  names  of  the  individuals 
and  groups  which  have  been  retained  in  the  past  five  fiscal  years  to 
assist  in  these  proposed  rule-making  act  ivit  Les,  and  show  the  amounts. 
where  appropriate,  paid  for  these  services.  State  whether  any  such 
individual  or  group  held  consulting  contracts  with  your  agency  or 

industries  it  regulates  on  December  31, 1974. 

83.  Describe  the  role  of  the  Office  of  Management  and  Budget  in 
the  pre-publication  phase  of  rule-making,  including  any  inter-agency 
review  process.  List  all  instances,  in  the  Last  five  fiscal  years,  of  Office 
of  Management  and  Budget  objections  to  any  of  your  agency's  pro- 
posed rules,  either  before  or  after  publication.  Indicate  your  agency's 
ultimate  disposition  of  Office  of  Management  and  Budget  objection-. 
I<  the  Office  of  Management  and  Budget  position  made  a  part  of  the 
administrative   record  when  a  rule   is  finally  promulgated? 

lias  your  agency  followed  the  practice,  in  the  past  five  fiscal 
-.  of  consulting,  on  a  formal  or  informal  basis,  persons,  firms,  or 
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entities  outside  your  agency  during  the  pre-publication  phase  of  rule- 
making? If  so,  furnish  copies  of  logs,  minutes  of  meetings,  or  other 
records  of  these  contacts  in  the  past  five  fiscal  years. 

85.  Does  your  agency  consult  with  consumer  or  public-interest 
groups  whenever  it  consults  with  private  groups  during  the  pre- 
publication  phase  of  a  particular  rule-making?  If  so,  furnish  copies 
of  logs,  minutes  of  meetings,  or  other  records  of  these  contacts,  in  the 
past  five  fiscal  years. 

86.  Are  all  these  records  of  contacts  available  to  the  public,  and  if 
so,  at  what  point  during  the  rule-making  process  ?  Is  access  granted  in 
response  to  requests,  or  is  it  accomplished  by  some  form  of  public 
notification?  Are  all  these  records  of  contact  made  a  part  of  the 
administration  record? 

At  the  end  of  your  agency's  answers  to  the  Questionnaire,  please 
insert  the  current  date  and  the  appropriate  signature. 
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PART  I 


MINORITY  VIEWS  OF  HON.  JAMES  M.  COLLINS 

Introduction 

At  the  very  outset  of  these  views.  I  want  to  make  some  highly 
approving  remarks  about  the  Subcommittee's  report  I  am  compelled 

to  say  that  this  is  the  most  comprehensive  report  that  I  have  ever  seen 
made  by  a  Subcommittee  of  the  Congress  during  my  tenure.  I  have 
major  disagreements  with  many  ol'  the  conclusions  and  recommenda- 
tions postulated  in  this  report  which  1  will  attempt  to  enumerate  in 

my  later  remarks.  1  also  take  exception  to  many  of  the  case  study 
discussions  which  1   will  also  identity  later. 

In  spite  of  the  major  disagreements  that  I  have  with  this  report, 
I  do  not  in  anyway  want  my  views  to  detract  from  some  of  the  superior 
work  put  forth  in  this  report.  As  an  example,  1  cite  the  sections  of  each 
report  on  the  various  regulatory  agencies  wherein  the  mandate  of 
the  particular  agency  is  spelled  out  in  some  detail.  I  found  this  to  he 
excellent  and  will  serve  as  a  research  tool  for  many  people  for  a  very 
lonrr  time.  Never  to  my  knowledge,  has  so  much  material  been  collected 
about  the  functioning  of  the  regulatory  agencies  in  one  place.  I  want 
to  take  this  opportunity  to  congratulate  Chairman  Moss  and  the 
Subcommittee  Stall'  on  this  tremendous  effort. 

Tn  my  view?.  T  will  comment  to  the  extent  possible  on  the  areas  of 
disagreement  that  I  have  with  this  report.  I  will  have  views  on  most 
of  the  Regulatory  Agencies  covered  by  the  report,  and  I  will  also 
comment  upon  the  more  general  chapters  dealing  with  such  things 
B    "' !  increasing  Public  Participation." 

The  one  point  that  T  believe  permeates  this  report  is  the  need  for 
increased  public  participation  by  consumers  in  agency  proceedings 
and  the  establishment  within  the  agenices  of  office-  of  public  counsel 
where  they  do  not  now  exist.  T  want  to  say  rather  forcefully  thai  J 
am  also  for  public  participation  in  these  proceedings,  but  the  pro- 
posals for  the  implementation  of  this  noteworthy  goal  found  in  this 
report  are  not  acceptable  to  me. 

T.  for  instance,  do  not  look  with  favor  upon  the  idea  that  tfiere 
should  be  established  within  the  agencies  ofiice^  of  public  counsel.  If 
seems  to  me  that  it  is  the  function  of  the  Commissioners  or  Adminis- 
trators to  protect  the  "public  interest."  This  is  their  mandate 
sponsibilitv.  The  question  then  becomes  with  respect  to  the  implemen- 
tation of  that  mandate  how  does  a  Commissioner  accurately  perceive 
what  is  in  the  public  interest.  First,  all  of  the  aLren<-ie<  have  snbstanl  :nl 
staff  support,  and  it  is  also  the  function  of  the  staff  to  perform  their 
duties  in  the  public  interest.  Tt  is.  therefore,  in  my  mind  the  function 
of  the  agency  and  its  staff  to  determine  what  type  of  act  ion  or  inacf  ion 
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is  in  the  public  interest.  It  is  yet  to  be  demonstrated  to  me  why  this 
process  cannot  work.  The  agencies  have  the  responsibility  of  regulat- 
ing in  the  public  interest,  It  seems  to  me  that  the  framework  that  has 
been  established  is  that  you  set  up  an  agency  to  regulate.  Within 
that  agency's  jurisdiction  are  the  regulated  industries.  These  indus- 
tries in  many  cases  do  have  the  resources  to  put  forth  their  position 
forcefully  and  effectively,  although  in  some  cases  it  may  be  that  the 
position  taken  by  industry  may  not  be  totally  in  the  public  interest, 
because  their  point  of  view  is  often  narrow.  How  then  do  we  provide 
a  counterweight  to  these  resources?  We  do  it  through  the  agency  and 
its  staff  whose  function  it  is  to  analyze  carefully  the  position  taken  by 
the  regulated  industry  with  a  careful  eye  to  protecting  the  "public 
interest."  That  is  their  stewardship.  I  believe  that  the  existing  agency 
staff  can,  and  should  fulfill,  and  is  now  fulfilling  that  function.  I  do 
not  see  any  evidence  that  they  are  not,  and  thus,  I  do  not  perceive 
the  need  for  offices  of  public  counsel. 

I  believe  that  offices  of  public  counsel  will  only  serve  to  obstruct 
this  process  by  interjecting  into  the  system  this  new  element.  I  fore- 
see staff  pitted  against  staff,  with  accompanying  internecine  warfare 
within  the  Commission,  and  as  such,  I  do  not  see  this  effect  as  being 
salutary.  I  do  not  object  to  different  points  of  view,  in  fact,  I  believe 
them  to  be  on  balance  wholesome,  but  the  office  of  public  counsel 
notion  sets  up  an  adversarial  matrix  which  I  believe  would  lead  to 
chaos.  Nothing  good  comes  from  chaotic  conditions. 

The  argument  for  public  counsel,  as  are  most  arguments  for  in- 
creased public  participation  by  consumers,  is  that  there  will  be  a 
position  or  point  of  view,  if  you  will,  postulated  that  will  be  of  bene- 
fit to  the  agency  in  making  their  decisions.  It  seems  to  me  that  it  is 
incumbent  upon  the  agency  and  its  existing  staff  to  develop  an  under- 
standing of  this  point  of  view.  I  do  not  see  how  the  office  of  public 
counsel  will  further  these  ends.  I  do  not  perceive  a  vacuum  or  a  void 
in  the  system. 

For  many  of  the  same  reasons  that  I  have  already  expressed,  I 
am  also  opposed  to  an  agency  for  consumer  advocacy.  What  the  Sub- 
committee report  is  proposing  is  that  we  establish  an  agency  for  con- 
sumer advocacy,  establish  offices  of  public  counsel,  and  fund  consumer 
activists  for  the  purpose  of  intervening  in  agencies'  proceedings.  This 
in  my  opinion  would  serve  only  to  exacerbate  the  system,  not  enhance 
it. 

Securities  and  Exchange  Commission 

On  balance,  I  agree  with  the  Subcommittee's  assessment  of  the  SEC. 
I  believe  that  the  Commission  is  carrying  out  its  statutory  mandate. 

I  am  specifically  troubled,  however,  by  the  discussion  in  the  report 
concerning  the  implementation  of  Section  HA(c)  (4)  (A)  of  the  Se- 
curities Acts  Amendments  of  1975.  The  report  states  that  in  effect 
that  the  SEC  failed  to  carry  out  the  mandate  of  this  Section.  I  be- 
lieve this  claim  to  be  specious.  The  legislative  history  of  the  1975 
Amendments  while  indicating  the  preferences  and  reasoning  of  cer- 
tain Subcommittees  and  Committees  of  the  House  and  Senate  with 
respect  to  exchange  off-board  trading  rules  does  not  evidence  the  in- 
tent of  Congress  in  Section  HA(c)(4)(A)  of  the  Act  itself,  as 
amended  since  that  Section  of  the  Act  has  no  direct  predecessor  in 
any  ot  the  House  or  Senate  versions  of  the  legislation  which  preceded 
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the  Conference  Committee's  final  product.  Even  U.K.  Ull'fi  Section 
502  proposing  to  add  a  new  Section  20B  to  the  L934  Act  would  have 
permitted  oflPboard  trading  rules  to  remain  in  place  in  the  event  the 
Commission  made  certain  findings.  There  is  no  indication,  to  my  mind. 
thai  Congress  expected  off-board  trading  rules  to  be  abrogated. 

No  legal  question  is  raised  by  the  SEC's  action  in  December  of  L975 
amending  exchange  off-board  trading  rules.  Section  L9(c)  of  the  L934 
Act.  as  amended,  sets  forth  only  the  procedures  and  standards  for 
SEC  amendment  of  self-regulatory  organization  rules.  Section  1 1  A 
V  )  requires  only  thai  a  projecting  to  amend  off  board  trad- 
ing rules  te  commenced  within  the  specified  period  (if  certain  SEC 
findings  arc  made)  and  thai  Such  proceeding  be  concluded  within  90 
davs  thereafter.  The  manner  of  amending  such  rules  |  if  amendment  is 
determined  to  be  required)  is  left  entirely  to  the  SEC's  discretion,  to 
be  exercised  on  the  basis  of  the  explicit  standards  set  forth  in  the 
L934   A.t . 

The  Subcommittee  report  devotes  the  bulk  of  its  recommendations 
to  the  subjects  of  corporate  accountability,  auditing  standards,  and 
the  disclosure  laws,  recommending  numerous  mandatory  changes  and 
calling  for  greatly  expanded  SEC  activity,  with  a  commensurate  in- 
crease in  budget  and  staffing. 

Through  its  innovative  voluntary  compliance  program  for  issurers 
and  its  cooperation  with  self-regulatory  bodies  in  the  accounting  pro- 
fession and  the  securities  industry,  the  SEC  has  been  able  to  provide 
taxpayers  with  very  substantia]  investment  protections  at  minimal 
expense.  We  cannot  agree  that  there  is  any  need  for  the  increased  cx- 
pendil  are  called  for  in  the  report. 

The  SEC's  'policy  of  allowing  accounting  standards  to  be  set  in  the 
private  sector  is  well  known  to  Congress  and  is  working  well.  I  note 
that  in  the  past  few  years  the  SEC  lias  become  more  active  in  requir- 
ing accounting  disclosures  i f  the  standard  setting  bodies  in  the  private 
:•  have  not  proved  adequate  for  ;;  particular  task.  The  FASB, 
which  the  report  attacks,  is  a  relatively  new  body,  having  been  first 
established  in  J(.>7o.  It  is  the  first  full-time  standard  setting  body  estab- 
lished by  the  private  sector  and  its  funding  is  considerable.  It  has 
addressed  many  of  the  problem  areas  facing  the  accounting  profes- 
sion, and  its  efforts  have  been  widely  praised.  Congress,  in  the  Energy 
Policy  and  Conservation  Act  of  IDT.*),  recognized  the  work  of  the 
FASB  and  authorized  the  SEC  to  adopt  standards  promulgated  by 
the  FASH  as  if  they  were  rules  of  the  SEC.  I  believe  that  the  SEC*S 
historical  policy  in  the  accounting  area  should  be  continued.  Idle 
adoption  of  uniform  charts  of  accounts  and  the  promulgation  of  uni- 
form accounting  standard-  by  the  government  would  be  a  monumental 
task.  I  see  no  need  for  that  type  of  expenditure  of  time  and  effort  at 
the  expense  of  our  taxpapers. 

With  respect  to  the  related  areas  of  corporate  accountability  and 
disclosure,  I  believe  that  the  results  achieved  by  the  SEC,  such  as 
evidenced  by  its  Report  on  Questionable  and  Illegal  Corporate 
Payments  and  Practices,  clearly  demonstrate  that  the  SEC  is  carrying 
out  it>  responsibilities  in  a  measured  and  fully  effective  manner.  Apart 
from  the  statutory  changes  requested  by  the  SEC  in  that  report,  winch 
would  clarify  their  authority  in  this  area.  I  do  not  support  any  new 
Congressional  mandate  to  the  SEC  at  this  time. 
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Federal  Trade  Commission 

:ily.  1  agree  with  the  recommendations  set  out  by  the  Sub- 
committee report  concerning  the  need  to  develop  a  workable  system  of 
determining  priorities  and  of  allocating  resources  to  reflect  those  pri- 
orities. Indeed.  I  am  troubled  by  what  appears  to  be  the  very  minimal 
amount  of  thought  which  is  being  given  to  planning  future  activities. 
I  would  also  recommend  that  the  Commission  undertake  to  analyze 
the  effectiveness  and  impact  of  regulatory  actions  once  they  are  taken. 
Although  the  mandate  of  the  Federal  Trade  Commission  is  wide- 
ranging,  it  is  not  an  agency  without  considerable  resources.  Its  1977 
fiscal  year  budget  is  $52.8  million.  This  represents  a  budget  increase 
of  135%  in  just  five  years.  Prior  to  authorizing  funds  for  the  1978 
fiscal  year  and  beyond,  I  believe  that  the  Subcommittee  should  request 
that  the  Commission  develop  a  systematic  approach  for  determining 
future  priorities  and  monitoring  past  actions. 

The  Commission's  aborted  investigation  into  the  plant  and  nursery 
industry  presents  a  good  example  of  why  such  a  priority  system  would 
be  a  useful  device.  This  investigation  was  undertaken  even  though  the 
Commission  had  received  no  consumer  complaints  with  respect  to  the 
practices  under  investigation.  (See  Hearings  before  the  Subcommit- 
tee on  Federal  Spending  Practices,  Efficiency  and  Open  Government 
of  the  Senate  Committee  on  Government  Operations,  94th  Congress, 
2nd  Session,  December  4,  1975,  and  March  4,  1976.)  I  expect,  at  the 
very  least,  that  the  Commission  would  instruct  its  staff,  as  a  general 
matter,  to  limit  the  initiation  of  investigations  to  those  areas  in  which 
consumers  have  filed  complaints. 

With  the  passage  of  the  Magnuson-Moss  FTC  Improvements  Act 
during  the  98rd  Congress,  Congress  clarified  the  authority  of  the  Fed- 
eral Trade  Commission  to  issue  substantive  rules  defining  what  con- 
stitutes an  unfair  or  deceptive  act  or  practice  within  the  meaning  of 
the  Federal  Trade  Commission  Act.  Although  I  agree  that  rulemak- 
ing can  be  a  useful  tool  for  the  FTC  to  use  in  implementing  its  man- 
date. I  am  also  concerned  that  rulemaking  be  used  only  in  appropri- 
ate situations  and  in  the  manner  contemplated  by  Congress  when  we 
passed  the  Magnuson-Moss  Act. 

The  so-called  "holder-in-due-course"  rule  is  a  good  example  of  a 
Commission  rule  which  has  generated  a  great  deal  of  unnecessary 
chaos  and  confusion  in  the  regulated  industries.  First  proposed  in 
1071.  the  rule  became  final  in  November,  1975,  and  became  effective  on 
May  14, 1976. 

Although  it  had  taken  the  Commission  five  years  to  put  together  a 
final  rule  on  this  subject,  on  the  day  the  final  rule  was  issued  the 
Commission  also  issued  a  very  substantial  proposed  amendment  to 
the  rule.  Further,  the  Commission  made  no  effort  to  explain  the  impact 
of  the  rule  to  those  effected  until  May  4,  1976,  just  10  days  before  the 
rule  was  to  become  effective,  when  the  Commission  staff  issued  guide- 
lines attempting  to  clarify  the  impact  of  the  rule.  Unfortunately  these 
guidelines  only  served  to  muddy  the  water.  For  example,  prior  Com- 
mission press  releases  left  the  general  impression  that  retail  charge 
accounts  were  not  covered  by  the  rule.  The  staff  guidelines,  on  the 
other  hand,  indicated  that  most  retail  charge  accounts  were  indeed 
subject  to  the  holder-in-due-course  rule.  In  addition,  the  definition 


of  tho  term  "purchase  money  loan"  raised  innumerable  questions 
which  are  just  now  beginning  to  be  sorted  out  The  Federal  Reserve 
Board  has  expressed  rears  that  the  rule  may  have  an  adverse  effect 
on  the  cost  and  availability  of  consumer  credit  and  may  provide  in- 
centive for  some  lenders  to' shorten  maturity  periods  of  [oana  and  for 
some  merchants  to  shorten  warranty  periods.  (See  Statement  of  Fed- 
eral Reserve  Board,  I  [earings  before  Subcommittee  on  <  lonsumer  Pro- 

on  and  Finance,  Committee  on  Enterstate  and  Foreign  Commerce, 
August  26  and  31,  1976.)  Regardless  of  how  one  comes  out  on  the  ques- 
tion of  whether  or  not  the  holder-in-due-course  rule  should  be  abol- 
ished, it  is  difficult  to  defend  the  manner  in  which  the  Commission  put 
this  rule  into  effect  Further,  it  appear.-  that  the  Commission  may  have 
failed  to  consider  the  long-range  impact  which  this  rule  may  have  on 
the  consumer  credit  markets.  Certainly,  the  Commission  should  l>e 
encouraged  to  carefully  monitor  the  effects  of  this  particular  rule. 

I  am  also  concerned  that  the  Federal  Trade  Commission  may  be 
Using  its  rulemaking  authority  in  a  manner  not  contemplated  by  Con- 

-  when  we  passed  Magnuson-Moss.  The  Commission's  codification 
project  (41  Fed.  Reffl,  3322)  is  a  good  example  of  my  concerns  in  this 
area.  The  Commission's  codification  project  involves  promulgating 
trade  regulation  rules  based  on  alleged  principles  of  consumer  pro- 
tection law  developed  in  individual  cases  and  consent  agreements.  I 
caution  the  Commission  against  incorporating  innovative  or  unique 
remedies  developed  in  individual  cases  as  general  law  applicable  to 
an  entire  industry.  Further.  I  question  the  wisdom  of  including  con- 
sent orders  within  the  scope  of  the  codification  project.  Consent  orders 
are  often  entered  into  for  reasons  unrelated  to  the  question  of  whether 
a  violation  of  the  Federal  Trade  Commission  Act  has  taken  place. 
For  example,  a  company  may  agree  to  a  consent  order  because  it  can- 
not afford  to  litigate  the  issue.  Consequently.  I  believe  that  consent 
orders  are  inappropriate  as  the  basis  for  fashioning  rules  affecting 
an  entire  industry. 

I  also  caution  the  Federal  Trade  Commission  against  using  Sec- 
tion 205  of  the  Magnuson-Moss  Act  as  a  way  of  avoiding  rulemaking 
altogether.  This  provision  authorizes  the  Commission  to  seek  civil 
penalties  against  a  company  which  engages  in  a  practice  which  was 
subject  to  a  final  cease  and  desist  order  against  another  company  if 
that  company  has  actual  knowledge  that  the  act  or  practice  is  unfair 
or  deceptive.  Cease  and  desist  orders  are  often  fashioned  in  a  par- 
ticular way  based  on  unique  factual  situations.  The  Commission  should 
not  attempt,  through  Section  20.*;.  to  impose  on  an  entire  industry  by 
merely  giving  notice,  a  remedy  appropriate  only  to  the  one  particular 
company  subject  to  the  cease  and  desist  order  by  alleirinir  that  failure 
to  provide  the  remedy  is  itself  a  violation  of  the  FTC  Act. 
Finally.  I  have  some  concerns  over  the  procedures  used  in  the  rule- 

ing  proceeding  themselves.  Specifically,  wo  note  that  the  presid- 
ing officers  of  the  rulemaking  proceedings  are  employees  of  the  Bureau 
of  Consumer  Protection.  Under  the  procedures  in  the  Magnuson-Moss 
Act.  rulemaking  proceedings  are  now  becoming  adverserial  in  nature. 
In  order  to  allay  any  fears  as  to  the  absolute  objectivity  of  the  pre- 
siding officer  responsible  for  developing  the  factual  record,  who  at 
the  present  time  reports  to  the  snme  superior  as  does  the  staff  attorney 
advocating  the  Commission's  position.  I  recommend  that  the  Com- 
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mission  consider  using  Administrative  Law  Judges  as  presiding  offi- 
cers in  rulemaking  proceedings. 

I  also  disagree  with  the  Subcommittee's  conclusion  that  the  courts 
are  incorrectly  applying  the  injunction  standards  set  out  in  the  Pipe- 
line Act  and  the  apparent  recommendation  that  injunctions  are  to  be 
granted  whenever  the  Commission  so  requests.  Although  traditional 
equity  standards  clearly  do  not  apply  to  injunctions  sought  by  the 
FTC,  I  do  not  believe  that  the  effect  of  the  Pipeline  amendments  was 
to  remove  the  court's  ability  to  exercise  independent  judgment  as  to 
whether  an  injunction  will  be  granted.  Nor  do  I  agree  that  the  case 
law  presently  evolving  on  this  point  is  inconsistent  with  Congressional 
intent. 

Under  the  injunction  authority  granted  the  Commission  in  the  Pipe- 
line Act,  a  "public  interest"  standard  supplanted  the  traditional  equity 
standards.  However,  in  determining  whether  the  public  interest  stand- 
ard has  been  met,  the  courts  are  directed  to  consider  the  likelihood  of 
ultimate  success  on  the  merits  and  weigh  the  equities.  In  other  words, 
the  irreparable  injury  standard  normally  applicable  to  injunctive 
actions  has  been  dropped  with  respect  to  injunctions  brought  under 
Section  13  of  the  Federal  Trade  Commission  Act. 

In  reviewing  the  court's  decision  in  FTC  v.  Simeon  Management, 
532  F.  2d  708  (9th  Cir.  1976),  I  find  nothing  to  indicate  that  the  court 
did  not  properly  apply  the  statutory  standards  for  injunctive  actions. 
Indeed,  the  court  states : 

In  summary,  we  conclude  that  the  legal  standard  for  granting  an  injunction 
under  either  section  53(a)  or  53(b)  requires  the  district  court  independently 
to  determine  whether  an  injunction  would  be  in  the  public  interest.  The  court 
must  base  this  determination  on  the  likelihood  that  the  FTC  will  succeed  on 
the  merits  in  proceedings  for  a  final  cease-and-desist  order  and  on  the  balance 
of  equities. 

The  standard  applicable  to  injunctive  actions  brought  under  Sec- 
tion 13  is  more  fully  discussed  in  FTC  v.  Food  Town  Stores,  Inc., 
1976—2  Trade  Cases  61,031  (4th  Cir.).  Citing  the  Simeon  case,  the 
court  states.  "As  I  view  the  statute,  it  prescribes  as  standards  (1)  the 
likelihood  of  success,  and  (2)  a  balancing  of  public  equities/'  The 
co' n-t.  in  this  case  did  grant  the  injunction. 

Apparently,  the  real  concern  of  the  Subcommittee  is  that  the  Com- 
mission has  lost  some  of  the  injunction  actions  it  has  brought.  I  do  not 
believe  that  one  can  fairly  infer  from  this  fact  alone  that  the  courts 
are  not  applying  the  injunction  standard  properly.  Indeed,  as  the  con- 
ferees made  clear  in  the  Pipeline  Act,  "the  inclusion  of  this  new  lan- 
guage is  to  define  the  duty  of  the  courts  to  exercise  independent  judg- 
ment on  the  propriety  of  the  issuance  of  a  temporary  restraining  order 
or  a  preliminary  injunction.  (See  Conference  Report.  93-617.  93rd 
Congress,  1st  Session  (Oct.  31,  1073).)  T  expect  that  the  courts  will 
continue  to  exercise  the  same  kind  of  independent  judgment  as  they 
have  in  the  past. 

The  Subcommittee  endorses  enactment  of  legislation  such  as  S.  (SA'2 
which  would  substantially  enhance  the  ability  of  the  Commission  to 
enforce  its  subpoenas  and  orders  requiring  the  submission  of  infor- 
mation. The  Subcommittee  cites  the  "line-of-business"  litigation  as 
evidence  of  a  need  for  the  legislation.  The  Bill  would  prohibit  bring- 
ing an  action  challenging  an  FTC  order  prior  to  the  issuance  of  a 
notice  of  default  bv  the  Commission. 
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Enactment  of  such  a  provision  prohibiting  pre-enforcemenl  review 

in  all  cases  would  represent  a  significant  change  Ln  tin'  present  state 
of  the  law.  See  Abbott  Laboratories  v.  Gardner,  387  U.S.  L36I  L967). 
Further,  the  one  Appeals  Court  which  has  addressed  this  question 
with  respect  to  the  une-of -business  cases  specifically  round  that  pre- 
enforcement  review  of  Commission's  actions  was  proper.  The  Court 

stated  : 

in  this  case,  the  LB  order  Issued  to  cadi  of  the  appellees  wan  clear-cut.  As  pre- 
riously  rehearsed,  there  was  never  any  doubt  but  that  1 1 » *  -  PTC  contemplated 

full  and  prompt  compliance.  By  the  time  appellees  filed  suit.  11. e  agency  action 
requiring  the  LB  reports  was  final:  the  Commission  had  denied  original  motions 

to  quash,  as  well  as  renewed  and  amended  motions.  Appellees  were  placed  In 
an  immediate4  and  real  quandry  :  i !'  they  chose  to  Comply  with  the  LB  orders.  .  .  . 
they  would  have  had   to  commit  suhstant  ial   resources      both   in  terms  of  money 

and  manpower    to  develop  accounting  techniques  necessary  for  compliance  ami. 

as  a   result,  suffer  loss  of  profits;  alternatively,  they  could  refuse  to  comply, 

await  PTC  enforcement  and  risk  civil  tines  for  noncompliance. 

See  .1.  0.  Smith,  Corp.  v.  FTC,  No.  75  L282  89  at  p.  24  (3rd  ("if. 
Teh.  12,  li>TC>). 

Under  the  provisions  of  S.642  not  only  would  pre-enforcement  re- 
view he  unavailable,  once  the  Commission  did  issue  a  notice  of  de- 
fault, the  respondent  would  have  to  either  brave  accumulating  penal- 
t  ies  of  $6000  a  day  or  within  1  ">  days  obtain  a  stay  of  penal!  ies  in  order 
to  challenge  the  order.  Further,  the  standards  under  which  a  court 
could  grant  a  stay  are  entirely  unrealistic  and  far  beyond  the  k><z<)od 
faith"  test  presently  applicable  to  such  cases.  See  Genuine  Parts  Co.  \. 
FTC,  145  F2d  1382  (5th  Cir.  1971). 

[ildeed,  as  pointed  out  by  the  American  liar  Association  in  testi- 
mony opposing  enactment  of  S.  CA-2,  the  Legislation  very  well  may  have 
"a  potentially  unconstitutional  chilling  effect  on  the  right  of  the  re- 
spondent to  judicially  contest  the  lawfulness  of  FTC  process  as  to 
which  there  may  he  reasonable  objections."  (See  Statement  of  Ameri- 
can Bar  Association,  Hearings  Before  Subcommittee  on  Consumer 
Protection  and  Finance.  March  '29  and  30,  l'.)7G.) 

Frankly,  in  citing  the  line-of-business  litigation,  T  do  not  believe 
that  the.  Subcommittee  has  made  a  persuasive  case  for  enactment  of 
Legislation  as  far-reaching  as  S.  CA-2.  Certainly,  the  Commission's  line- 
oi-business  program  is  extremely  controversial.  This  is  to  be  expected 
of  a  program  which  calls  nor  only  for  submission  of  documents,  but 
imbed  requires  the  creation  of  highly  sensitive  trade  secret  informa- 
tion which  could  be  of  enormous  value  to  a  company's  competitors. 
As  the  Court  in  .1.  0.  Smith  notes: 

The  controller  of  one  corporation  had  estimated  compliance  with  the  LB 
order  would  require  eight  months  and  an  expenditure  of  about  $400,000.  Tr. 

Oral  Art:,  at  20.  Other  estimates  of  the  cost  of  compliance  exceeded  one  million 
dollars  per  corporation.  (Citation  Omitted) 

See  A .0.  Smith  v.  F.T.C.  (supra,  p.  5,  n.  8  I . 

Although  the  Subcommittee  may  disagree  with  the  4th  Circuit's 
decision  in  .1.  0.  Smith,  I  caution  the  Subcommittee  from  concluding 
that  all  actions  for  pre-enforcement  review  cannot  be  just  died.  Until 
the  Commission  can  show  that  respondents  are  bringing  pre-enforce- 
ment actions  as  a  matter  of  course  (a  showing  which  the  Commission 
has  not  made  to  date),  I  do  not  believe  that  present  law,  as  governed 
by  Abbott  Labs,  warrants  tampering  with. 
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NATURAL    GAS    RESERVES    INVESTIGATION 

The  Subcommittee  report  takes  issue  with  the  role  played  by  the 
Bureau  of  Economics  (BOE)  in  this  investigation.  The  report  con- 
cludes that  an  analysis  of  BOE's  position  leads  it  to  conclude  that 
the  "economists  were  attempting  to  challenge  the  legal  sufficiency  of 
the  evidence"  supporting  the  Bureau  of  Competition's  (BOC)  com- 
plaint memorandum.  This  in  my  view  was  clearly  not  the  case. 

The  first  question  that  must  be  asked  is  why  BOE  was  called  upon 
in  the  first  place  to  review  this  material.  I  believe  that  the  answer  lies 
in  the  fact  that  those  persons  in  BOC  who  were  assigned  to  this  case 
were  principally  Attorneys  not  specifically  trained  or  educated  in  the 
area  of  statistical  analysis.  BOE  was  then  asked  not  to  review  the 
legal  sufficiency  of  the  evidence,  but,  quite  simply,  to  analyze  the  sta- 
tistical presentations  made  in  BOC's  complaint  memorandum.  This  is 
precisely  what  BOE  did,  and  upon  scrutiny  BOE  concluded  that  the 
statistics  did  not  show  what  BOC  was  saying  that  they  showed.  BOC, 
you  will  recall,  was  saying  that  the  statistics  that  they  compiled 
demonstrated  convincingly  that  there  was  under-reporting  of  reserve 
figures.  BOE  reviewed  the  BOC  material  for  accuracy  and  complete- 
ness and  found  upon  examination  that  the  statistical  presentation  was 
woefully  lacking.  I  find  nothing  wrong  with  such  a  review,  and  con- 
sider it  to  be  altogether  fitting  and  proper.  BOE  recommended  against 
the  issuance  of  a  complaint,  because  the  statistics  compiled  by  BOC 
did  not  demonstrate  a  case  of  under-reporting. 

It  is  interesting  for  me  to  note  that  after  Dr.  Mulholland  and  Dr. 
Salop  of  BOE  testified,  at  the  request  of  the  Minority,  before  the 
Subcommittee  that  the  Subcommittee  heard  testimony  from  Dr. 
David  Schwartz.  Dr.  Schwartz  was  called  upon  by  the  Majority  to 
give  his  analysis  of  the  statistical  presentation  made  by  BOE  for 
the  purpose  of  rebutting  BOE's  testimony.  Now,  Dr.  Schwartz  is 
not  a  lawyer;  he  is  an  economist.  If  BOE  was  taking  issue  with 
the  legal  sufficiency  of  the  evidence,  why  did  the  Subcommittee  not 
call  as  its  rebuttal  witness  a  lawyer  rather  than  an  economist.  I 
must  conclude  from  these  facts  that  BOE's  presentation  must  have 
dealt  with  those  things  for  which  economists  are  educated  and  trained 
to  address.  Why  else  did  the  Majority  perceive  a  need  for  the  testi- 
mony of  Dr.  Schwartz?  The  point  to  be  made  here  is  that  the  Sub- 
committee does  not  uniformly  look  upon  with  disfavor  testimony 
that  calls  for  an  analysis  of  a  statistical  presentation.  It  looks  with 
disfavor  only  upon  that  testimony  that  is  not  in  concert  with  its  own 
views  and  were  very  dismayed  by  the  fact  that  BOE  concluded 
that  the  statistics  did  not  make  out  a  case  of  under-reporting.  The 
Majority  was  unable  to  dent  BOE's  statistical  presentation,  so  as  any 
good  advocate  of  a  static  position  would  do  they  sought  to  under- 
mine the  credibility  of  the  witnesses  by  means  of  impeachment.  They 
first  sought  to  show  that  the  BOE  witnesses  were  biased  by  attempt- 
ing to  portray  them  as  "advocates  of  deregulation".  That  approach 
did  not  bear  fruit,  and  the  Subcommittee  has  interestingly  enough 
seemed  to  have  dropped  that  argument.  So  what  was  left  for  the 
Majority?  Their  next  approach  then  was  that  the  economists  were 
attempting  to  comment  on  the  legal  sufficiency  of  the  evidence.  A  full 
reading  of  the  BOE  memoranda,  and  a  review  of  their  testimony  be- 


fore  the  Committee,  will  Lead  tto  faii>minded  observer  to  conclude 
that  BOE  made  an  excellent  analysis  of  B<  )(,"s  statistical  presentation, 
not  a  presentation  on  the  Legal  sufficiency  of  the  evidence. 

The  Commission  evidently  .nave  a  great  deal  of  credence  to  BOE's 
position,  because  they  did  not  Issue  a  complaint  just  as  BOB  recom- 
mended. This  decision  came  even  after  the  Majority  had  alleged  that 
BOE  was  improperly  commenting  upon  the  lega]  sufficiency  of  BOC 
evidence. 

PETROLEUM  IXIHSTRY  LITIGATION   (1\.V>.\  CASE) 

The  Subcommittee  report  finds  that  the  "Commission's  enforce- 
ment of  antitrust  responsibilities  in  major  cases  is  hampered  by  the 
burdensome  nature  of  its  administrative  proceedings,  as  in  the  cur- 
rent Exxon  Case."  My  review  of  this  case  leads  me  to  conclude  that 
it  is  not  the  Commission's  rules  that  have  delayed  the  case.  The 
prohlcm  with  this  case  appears  to  me  to  be  that  it  was  undertaken 
by  the  Commission  before  it  was  prepared  to  do  so.  That  being  the 
case,  this  proceeding  is  a  poor  example  by  which  to  measure  the 
adequacy  of  the  Commission's  structure  or  its  TJules  of  Practice.  This 
Exxon  Case  is  one  that  was  destined  in  my  view  to  quagmire  in  ad- 
ministrative mismanagement 

The  Exxon  complaint  challenges  the  structure  of  the  petroleum 
industry  on  the  basis  of  an  amorphous  and  untested  legal  theory. 
Drastically  compounding  this  basic  problem  is  the  fact  that  the 
Federal  Trade  Commission  failed  to  investigate  the  petroleum  indus- 
try adequately  prior  to  the  issuance  of  their  "structure''  complaint. 
As  Commissioner  Dixon  recently  testified  before  this  Subcommittee, 
"we  issued  a  complaint  here  without  being  ready.  .  .  "  The  Subcom- 
mittee report  reflects  that  complaint  counsel  did  not  even  know  the 
companies'  record-keeping  systems,  much  less  the  contents  of  com- 
pany documents,  when  the  complaint  issued.  Instead  of  having  their 
case  substantially  prepared,  complaint  counsel  were  faced  with  the 
virtually  impossible  task  of  obtaining  all  necessary  documents  on 
the  structure  of  the  petroleum  industry  and  preparing  their  6ase 
during  the  adjudicative  stage.  Faced  with  such  a  burden,  it  is  not 
surprising  that  more  than  three  years  have  gone  by  without  noticeable 
progress  m  the  case. 

The  report  attempts  to  trace  the  history  of  the  litigation  in  term-  of 
delay  caused  by  the  oil  company  respondents.  In  fact,  the  record  of 
the  case  reflects  that  the  Exxon  proceeding  is  frustrated  by  complaint 
counsel's  failure  to  define  the  issues  in  the  case.  Without  an  adequate 
investigation,  complaint  counsel  had  no  documents  upon  which  to  base 
their  contentions  and  could  not  respond  in  a  meaningful  way  to  early 
orders  to  delineate  the  issues. 

Early  in  the  Exxon  proceeding,  various  respondents  filed  motions 
for  a  more  definite  statement  based  upon  the  ambiguous  and  inconsist- 
ent allegations  of  the  complaint.  Noting  "the  fact  that  there  may  be 
some  ambiguity  as  to  the  legal  theory  underlying  the  complaint.''*  the 
Administrative  Law  Judge  nevertheless  denied  these  motions  stating: 

Semantic  deficiencies  or  other  such  problems  as  may  exist  may  bo  better  dealt 
with  by  various  prehearing  procedures,  including  discovery,  than  by  motions  for 
a  more  definite  statement  (Memorandum  Re  Motions  For  A  More  Definite  8 
meut,  Etc.,  entered  October  20,  1973.) 
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In  line  with  that  sentiment,  on  November  26,  1973.  complaint  coun- 
sel were  required  by  December  10,  1973  to  file  a  document  "in  the 
nature  of  a  trial  brief"  outlining  (1)  issues  of  fact  to  be  tried,  (2) 
issues  of  law  to  be  tried,  and  (3)  position  as  to  issues  created  by  the 
pleadings,  with  applicable  law  and  appropriate  citations.  In  addition, 
complaint  counsel  were  required  to  file : 

(c)  A  list  showing  the  name,  address  and  business  affiliation  of  each  person 
intended  to  be  called  as  a  witness,  together  with  a  concise  statement  of  the 
subject  matter  concerning  which  each  is  expected  to  testify  and  an  indication 
of  the  allegations  in  the  complaint  to  which  such  testimony  is  alleged  to  be 
relevant ; 

(d)  For  each  expert  witness  intended  to  be  called,  his  curriculum  vitae  or 
statement  of  qualifications; 

(e)  A  list  of  the  documents  or  other  exhibits  intended  to  be  offered  in  evidence. 
together  with  an  indication  of  the  allegations  in  the  complaint  as  to  which  each 
such  document  or  other  exhibit  is  alleged  to  be  relevant. 

Notwithstanding  the  clarity  of  the  Administrative  Law  Judge's 
directive,  on  December  7,  1973,  complaint  counsel  filed  instead  a 
"Proposed  Schedule  for  Initial  Phase  of  Prehearing."  That  document 
avowedly  had  as  its  one  and  only  objective  the  postponement  until 
some,  unspecified  date  of  all  discovery  obligations,  including  those  to 
identify  witnesses  and  documents  and  meaningfully  relate  them  to  the 
allegations  of  the  complaint. 

On  December  10,  1973,  the  Administrative  Law  Judge  in  a  supple- 
mental prehearing  order  noted  that  the  "belated  filing  of  complaint 
counsers  proposed  schedule  (virtually  on  the  eve  of  the  date  that  the 
lists  of  witnesses  and  documents  were  scheduled  to  be  filed)  is  de- 
plored."' That  notwithstanding,  in  a  spirit  of  tolerance  undoubtedly 
based  upon  the  reasonable  expectancy  that  complaint  counsel  would, 
if  given  more  time,  produce  a  meaningful  submission,  the  Adminis- 
trative Law  Judge  permitted  the  filing  of  the  witness  and  document 
lists  to  be  "extended  to  a  date  to  be  determined  by  further  order  of  the 
Administrative  Law  Judge  after  consideration  of  the  matter  at  the 
prehearing  conference  on  December  18, 1973.-' 

At  the  prehearing  conference  of  December  18,  1973,  Judge  Moore 
stated  on  the  record  that  he  was  "dismayed  and  shocked"  to  find  that 
there  had  been  no  filing  by  Government  counsel  [on  December  10] 
(Prehearing  Conference,  December  18,  1973  Tr.  at  11)  and  empha- 
sized that  he  would  not  "tolerate  defiance  of  my  orders"  (Prehearing 
Conference  December  18,  1973  Tr.  at  102).  The  Administrative  Law 
Judge  orally  extended  by  another  four  months  the  time  within  which 
complaint  counsel  were  to  file  their  list  of  documents  and  witnesses. 
The  date  for  the  filing  of  complaint  counsel's  trial  brief  was  also 
extended. 

On  February  7,  1974,  the  Administrative  Law  Judire  issued  an 
"Order  Specifying  Further  Prehearing  Procedures  and  Scheduling 
Further  Prehearing  Conference."  Judge  Moore  took  the  occasion  to 
expand  on  the  type  of  document  and  witness  lists  complaint  counsel 
were  expected  to  file : 

Although  the  undersigned  has  recognized  the  magnitude  of  the  task  confront- 
ing complaint  counsel  in  marshalling  the  evidence  for  this  case,  he  is  also  aware 
of  the  Commission's  administrative  policy  that  a  case  should  be  reasonably  ready 
for  trial  when  the  complaint  is  issued.  .  .  .  Accordingly,  in  the  interest  of  moving 
this  case  toward  trial  as  expeditiously  as  possible,  it  is  not  unreasonable  to 
require  complaint  counsel  to  disclose  to  respondents  the  evidence  now  in  hand 
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thai  is  impeded  to  be  presented  in  support  of  the  complaint.  Tins  oomtneni  is 
particularly  applicable  to  the  documentary  evidena 

it  Bhall  be  understood  thai  such  lists  of  documents  and  witnesses  Bhall  be 
subled  to  supplementation  or  to  other  modification  In  the  Ugh1  ol  developments 
in  the  course  of  further  prehearing  procedures.  However,  complaint  counsel  are 
expected  to  make  a  good-faith  disclosure  of  the  evidence  now  Intended  to  be 
preeeni  at  trial. 

♦  *  ♦  *  • 

The  Commission  has  said  thai  "every  matter  should  be  adequately  Investigated 
before  complainl  issues'"  {Allstate  Industries  of  Worth  Carolina,  14  F.T.C.  1591  - 

!»•_'  (1968)),  so  that  complainl  counsel  should  have  '-evidence  snlliciont  to  sup- 
port a  prima  facie  case  before  issuance  of  the  complaint"  (Lehigh  Portland  Ce- 
nient  Co..  74  F.T.C.  1589,  1590  91  (1968).)  (Emphasis  added.)  (Order  of  Feb.  7, 
1974,  pp.  -  ■"•  I 

Despite  the  fad  that  time  had  been  extended  twice  for  complainl 
counsel's  compliance  with  the  witness  and  document  List  requirement, 
complaint  counsel,  by  motion  filed  February  20, 1974,  soughl  to  modify 
the  procedures  sei  forth  in  the  February  7  order  and,  specifically,  to 
eliminate  the  requirements  thai  they  ( 1  )  produce  a  list  of  documents 
and  witnesses,  and  (2)  thai  they  curnish  copies  of  the  listed  docu- 
ments to  respondents  on  or  before  the  April  23  prehearing  conference. 
On  March  12,  1974,  the  Administrative  Law  Judge  issued  an  order 
denying  complaint  counsel's  request  for  modification  of  the  February  7 
order  and  directed  complaint  counsel  to  identify  witnesses  and  docu- 
ments and  to  produce  the  identified  documents  as  a  part  of  prehear- 
ing procedures  in  the  Exxoncs.se. 

Apparently  as  the  direct  result  of  an  insubstantial  pre-complaint 
investigation,  complaint  counsel,  on  April  8,  listed  only  five  F.T.C. 
employees  as  potential  witnesses  and  300  pages  of  documents  from  an 
F.T.C,  investigation  that  did  not  even  relate  to  the  structure  of  the 
industry. 

Complaint  counsel's  non-compliance  with  the.  thrice-issued  order  of 
the  Administrative  Law  Judge  was  the  focal  point  of  the  April  23, 
1974,  prehearing  conference.  The  seriousness  of  that  issue  prompted 
the  Administrative  Law  Judge  to  terminate  the  prehearing  confer- 
ence— deferring  consideration  of  numerous  matters  set  forth  in  a 
proposed  agenda.  Before  concluding  the  conference,  the  Administra- 
tive Law  Judge  charged  complaint  counsel  with  the  obligation  of  pro- 
viding a  "forthright  explanation"  of  the  contents  of  the  list  of  wit- 
nesses and  documents : 

Judge  Moore.  Maybe  we  better  leave  this  and  give  you  [complaint  counsel]  a 
chance  to  file  a  considered  answer.  But  I  would  like  to  have  what  I  would  con- 
sider a  more  forthright  explanation  than  I  have  had  thus  far  ;i^  to  why  a  different 
and  more  complete  production  could  not  have  been  made  (April  23,  1974,  Prehear- 
ing Transcript  at  223-224). 

This  issue  was  fully  briefed  by  complaint  counsel,  along  with 
respondents'  various  sanction  motions.  On  JMnv  20,  1974,  the  Adminis- 
trative Law  Judge  entered  an  "Order  Denying  Respondents'  Motions 

for  Preclusion  Order  and  Other  Sanctions."  >t  at  inir : 

After  careful  consideration  of  the  motions  and  supporting  briefs  of  :'ii  counsel, 
the  administrative  law  judge  has  concluded  thai  the  motions  <li<>uM  i>"  d 
and  that  the  question  of  the  timing  of  a  supplemental  disclosure  by  complaint 
counsel  of  their  witnesses  and  documentary  evidence  should  he  held  in  abeyance 
lor  the  time  being.  This  determination  is  based  on  the  showing  made  by  complaint 
counsel  to  the  effect-  that  although  they  have  Investigational  files  thai  were  con- 
sidered sufficient  to  give  the  Commission  'reason  to  believe'  thai  there  had  been 
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a  violation  of  law  and  that  the  issuance  of  a  complaint  would  be  in  the  public 
interest,  they  have  little  or  nothing  in  the  way  of  evidentiary  material  in  a  form 
appropriate  for  introduction  in  evidence.  .  .  .   (Order  at  G). 

A  great  deal  of  time  and  expense  was  consumed  as  the  respondents 
-challenged  complaint  counsel's  legal  right  to  engage  in  an  investigation 
during  an  adjudication.  xVt  the  same  time,  the  oil  companies  sought  to 
narrow  the  case  into  manageable  proportions.  Though  denied  a  more 
definite  statement  of  the  general  charges  in  the  complaint,  respondents 
at  each  opportunity  sought  clarification  and  delineation  of  the  issues 
in  the  Exxon  proceeding.  Thus,  in  response  to  the  Administrative  Law 
Judge's  Order  of  February  7,  respondents,  on  March  25  and  26,  filed 
statements  of  issues  of  law  and  fact  and  positions  as  to  issues  created 
by  the  pleadings. 

These  statements,  in  turn,  resulted  in  the  Administrative  Law  Judge 
ordering  extensive  briefing  on  six  major  issues : 

(a)  Whether  Congress  has  excluded  from  the  FTC's  jurisdiction  acts  and 
practices  of  common  carriers  (pipelines)  thereby  preventing  the  Commission  from 
examining  Respondents'  pipeline  activities  ; 

(b)  Whether  the  Commission  lacks  jurisdiction  to  challenge  Respondents'  acts 
and  practices  which  are  subject  to  other  federal  agency  and  state  jurisdiction  or 
which  result  from  compliance  with  federal  and  state  law  ; 

(c)  Whether  individual  or  joint  actions  by  Respondents  in  attempting  to 
influence  governmental  actions  are  protected  by  the  First  Amendment  or  are 
otherwise  exempt  from  the  antitrust  laws  and  FTC  Act ; 

Cd)  Whether  allegations  regarding  Respondents'  activities  in  foreign  commerce 
and  their  relationships  with  financial  institutions  are  outside  the  scope  of  the 
complaint  authorized  by  the  Commission  ; 

(e)  Whether  the  Exxon  proceeding  must  exclude  any  subject  matter  covered 
by  prior  judicial  or  quasijudicial  decrees  or  orders  in  a  proceeding  to  which  the 
U.S.  or  any  agency  thereof  was  a  party ;  and 

(f )  Whether  prior  to  issuance  of  the  complaint  or  prior  to  hearing,  the  Com- 
mission is  obligated  to  file  an  environmental  impact  statement. 

Though  respondents  sought  to  narrow  the  Exxon  case  on  these 
grounds,  each  of  respondents'  arguments  was  denied. 

The  Subcommittee  report  notes  that  complaint  counsel  were  forced 
to  seek  the  extraordinary  relief  of  a  motion  for  major  procedural 
relief  during  the  course  of  the  Exxon  case.  Again,  complaint  counsel's 
Motion  for  Major  Integrated  Procedural  Kolief,  filed  October  18, 1974, 
was  not  caused  by  the  inadequacy  of  the  Commission's  Rules,  but  in- 
stead was  a  direct  result  of  the  lack  of  sufficient  investigation  prior 
to  the  issuance  of  the  complaint.  For  this  reason,  complaint  counsel 
found  it  necessary  to  propose  the  f ollowing : 

1.  The  adoption  of  the  discovery  provisions  of  the  Federal  Rule*  of  Civil 
Procedure  or,  in  the  alternative,  "interpreting"  section  3.33  of  the  Commission's 
Rules  of  Pracrice  so  as  to  favor  discovery. 

2.  The  adoption  of  the  "Manual  for  Complex  Litigation"  as  a  guide  for  the 
conduct  of  this  case. 

3.  The  appointment  of  a  second  Administrative  Law  Judge  to  rule  on  dis- 
covery-related matters. 

4.  The  adoption  of  their  proposed  schedule  for  the  prehearing  phase  of  the 
case. 

Respondents  argued  that  it  was  inherently  unfair  and  would  con- 
st it  ute  a  denial  of  due  process  of  law  to  change  the  Commission's  Rules 
of  Practice,  when  the  change  is  for  a  selected  adjudicative  proceeding, 
after  initiation  of  that  proceeding.  It  is  interesting  to  note  that  the 
relief  sought  by  complaint  counsel — new  rules  for  Exxon — wras 
specifically  considered  and  rejected  by  then  Director  of  the  Bureau  of 


Competition,  James  Halverson,  during  a  hearing  before  a  Sul 
mittee  of  the  House  Committee  on  Appropriations  In  L974.  Mr, 

>n  was  asked  by  Chairman  Whitten  whether  a  change  in  the 
—  ion's  procedural  rules  would  "shorten  the  time  required  to 
prosecute"  the  Exxon  case.  Mr,  Halverson  responded  as  follow    : 

Cases  of  the  dimensions  of  the  Ewaon  matter  necessarily  are  \ 

■.  The  collection  and  processing  of  documentary  evidence,  which 
o  millions  of  doeumenl  nay  take  manj  months,  or  even  years.  Th\ 

mission's  procedures,  which  Are  determined  in  large  pari  by  the  require- 
of  the  Administrative  Procedure  Ad  and  due  process,  call  for  fill]  trial 
en  a  public  record  ami  full  review  by  the  < iommisslon  and  the  court  a  on  v. 
Bubmissii  as  of  briefs,  findings,  and  oral  arguments.  'i<>  ./  /<//  .  therefore, 

specific  changes  in  ih<-  Commission's  rules  of  procedure  would  n<>t  dra 8tu  ,iii y 
reduce  the  time  required  to  bring  this  type  of  case  to  a  conclusion.  I  mighl  add. 
cut   thai   ii   lies  within  the  power  of  the  Commission  Btal 
.  we  are  making,  and  sh.-iii  continue  to  make,  every  effort  to  stafl 
with  a  maximum  of  available  manpower  ami  to  afford  it  continued  priority 
treatment.  (Emphasis  added.  1 

By  Order  issued  March  4,  L975,  the  Federal  Trade  Commission 

denied  complaint  counsel's  motion  in  all  respects.  While  tin-  Com- 
mission  thus  recognized  that  it  would  be  contrary  to  the  principle  of 
fundamental  fairness  to  tailor  special  rules  for  individual  cases,  the 
importance  of  that  entire  matter  is  the  following:  I i'  an  adequate 
stigation  had  occurred,  complain!  counsel  would  have  had  docu- 
ts  in  hand  and  would  nor  have  had  to  seek  to  modify  the  Com* 
mission's  Rules  for  adjudications. 

It  also  should  be  recognized  that  since  complaint  counsel  did  not 
have  any  of  respondents'  documents  they  apparently  believed  it  neces- 
sary to  seek  an  order  from  the  Administrative  Law  Judge  requiring 
respondents  to  preserve  ail  of  their  documents.  Such  an  application 
had  never  before  been  made  in  a  Federal  Trade  Commission  pro 
ing,  because  in  the  normal  case  complaint  counsel  have  documents  in 
their  possession  and  have  no  need  to  seek  a  preservation  order  to  pro- 
tect documents  in  the  possession  of  a  respondent.  The  Exxon  respond- 
ents challenged  the  unprecedented  order  at  the  ( Jommission  and,  later, 
ederal  District  Court.  The  United  States  District  Court  for  the 
District  of  Delaware  ruled  that  the  preservation  order  had  been  im- 
providently  isstied.  and  the  order  was  vacated. 

The  lack  of  an  adequate  investigation  continues  to  plague  the  Exxon 
proceeding.  The  inadequate  preparation  of  the  case  has  prompted 
two  separate  Administrative  Law  Judges  to  suggest  to  the  full  Com- 
mission that  the  entire  adjudicative  proceedings  be  withdrawn  in 
favor  of  a  full-scale  investigation.  The  second  such  order  of  the  Ad- 
ministrative Lav,*  Judge,  issued  Octol>er  20,  IDT."),  recognized  that 
even  if  there  had  been  an  adequate  investigation,  events  on  both  the 
foreign  and  domestic  scene  may  have  transcended  the  set  of  circum- 
stances which  prompted  issuance  of  the  complaint  on  July  18,  1973. 

Keasoned  decision  mandates  that  the  Federal   Trade  Commission 

iv  exercise  its  discretionary  powers  and  withdraw  the  E 

case  from  adjudication,  under  Part  3  of  its  Rules,  and  place  it  into 
investigation,  under  Part  '2  of  its  utiles.  It  is  fallacious  to  claim,  as 
does  the  Subcommittee  report,  that  the  respondents  have  engaged  in 
deliberate  delay  in  the  Exxon  litigation.  The  report  states  that  many 
motions  were  filed  by  the  respondents  without  "substant  ial  legal  basis." 
The  record  in  the  Exxon  proceeding  reflects  a  continuing  effort  by  the 
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respondents  (1)  to  oppose  complaint  counsel's  efforts  to  investigate 
the  industry  during  the  course  of  an  adjudication,  (2)  to  obtain  a 
definition  of  the  issues  in  the  case  with  more  particularity  than  the 
conclusory  allegations  in  the  complaint,  (3)  to  eliminate  superfluous 
and  unfounded  contentions  from  the  proceeding  so  as  to  expedite  the 
ultimate  hearing,  and  (4)  to  seek  discovery  from  Government  agencies 
to  obtain  evidence  to  support  the  contention  recognized  in  the  Pre- 
liminary Staff  Report  that  Government  actions  and  regulations  were 
in  large  part  responsible  for  the  1973  petroleum  shortage. 

The  continuing  problems  in  the  Exxon  litigation  resulting  from 
lack  of  a  sufficient  pre-complaint  investigation  are  highlighted  by  the 
massive  subpoena  proposed  by  complaint  counsel  for  respondents'  doc- 
uments. Complaint  counsel  acknowledged  that  their  subpoena  asks  for 
"tens  of  millions*'  of  documents.  Each  respondent  has  filed  affidavits 
attesting  to  the  massive  burdens  that  would  be  involved  in  responding 
to  complaint  counsel's  proposed  subpoena.  It  was  estimated  that  the 
subpoena  called  for  a  production  of  hundreds  of  millions  of  docu- 
ments, at  a  cost  of  tens  of  millions  of  dollars  and  requiring  thousands 
of  man-years  of  effort.  Thus,  while  complaint  counsel's  major  activity 
for  the  past  three  years  has  been  directed  toward  satisfying  their  often 
expressed  need  to  obtain  information  about  the  petroleum  industry 
and  respondents  which  would  enable  them  to  draft  a  subpoena  for 
"specific  records,''  it  appears  that  the}7  have  failed  to  satisfy  their 
needs  and  will  shortly  engulf  themselves  in  a  very  deep  sea  of 
documents. 

Again,  it  is  painfully  apparent  that  the  failure  to  adequately  investi- 
gate the  industry  prior  to  bringing  an  industry-wide  complaint  is  what 
has  forced  complaint  counsel  to  demand  virtually  every  document 
that  is  currently  in  the  respondents'  possession.  Indeed,  it  is  significant 
that  complaint  counsel  themselves  have  complimented  respondents 
on  their  cooperation  during  their  28  months  of  post-complaint  inter- 
views and  depositions  of  respondents'  officers  and  employees.  At  the 
December  16,  1975,  prehearing  conference,  complaint  counsel  stated : 
"I  would  like  to  commend  respondents'  counsel  for  their  cooperation 
m  this  matter.  They  were  extremely  cooperative."  In  short,  complaint 
counsel's  inability  to  prepare  an  efficient,  effective  and  manageable 
subpeona  is  a  result  of  the  Commission's  failure  to  take  advantage 
of  their  investigatory  powers.  While  complaint  counsel  have  proposed 
issuance  of  a  subpoena  that  possibly  they  cannot  even  manage,  it  is  cer- 
tain that  the  subpoena,  which  may  very  well  be  the  most  encompassing 
demand  for  documents  in  the  history  of  American  jurisprudence,  will 
surely  cause  a  lengthy  delay  while  a  Federal  District  Court  reviews  its 
legal  validity. 

As  noted  above,  the  Exxon  proceeding  is  a  poor  vehicle  by  which 
to  measure  the  adequacy  of  the  Federal  Trade  Commission's  Rules 
of  Practice.  The  Commission  has  already  ruled  that  it  will  not  reform 
its  Rules  of  Practice  to  accommodate  the  problems  of  one  particular 
adjudicative  proceeding.  Indeed,  the  Federal  Trade  Commission  has 
proposed  new  Rules  of  Practice  intended  to  expedite  its  proceedings. 
!■)  the  normal  case,  the  revised  Rules  will  ensure  that  adjudications 
will  proceed  more  expeditiously.  There  is  no  way,  consistent  with  the 
fundamental  principles  of  due  process  of  law,  that  the  Rules  govern- 
ing that  adjudication  can  be  altered  to  solve  the  problems.  The  lesson 
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of  I  he  Exxon  lit  igat  ion  Is  that  i  1 1  lie  Federal  Trade  ( Jommisison  Beeka 
to  engage  in  industry-wide  adjudicative  proceedings,  it  is  Imperative 
i  hat  adequate  Investigat  ions  precede  issuance  of  such  "si  ruct  ure"  com- 
plaints. The  premature  issuance  of  a  complaint  without  the  aid  of  an 
investigation  will  only  lead  to  a  misallocation  of  the  Commission's 
physical  and  fiscal  resources  through  unnecessary  protracted 
proceedings. 

Another  thing  that  I  must  take  note  of  In  this  report  is  the  recom- 
mendation made  that  the  FTC  should  have  the  right  to  bring  its 
suits  directly  Into  Federal  District  Courts.  The  delay  in  the  Exxon 
case  is  used  to  justify  this  recommendation.  The  report  specifies  that 
proceeding  with  the  case  in  this  manner  would  allow  the  Commission 
to  gain  the  advantages  of  the  Federal  Rules  of  Civil  Procedure.  This 
won  hi.  in  my  opinion,  not  solve  the  problem. 

The  Federal  Rules  of  Civil  Procedure  which  the  Subcommittee 
lauds  by  Inference  as  being  the  tool  which  would  enable  Federal 
Courts  to  handle  cases  faster  are  themselves  under  fire  for  contribut- 
ing to  delay.  The  open-ended  discovery  under  the  Federal  Rules  of 
Civil  Procedure  conducted  as  they  are,  with  practically  no  super- 
vision by  the  courts,  results  in  delay  from  too  much,  virtually  endless 
discovery  by  all  parties.  Further,  with  eight  respondents  seeking  dis- 
covery, triad  before  L985  Is  no  more  likely  before  a  Federal  Court  than 
before  an  Administrative  Law  Judge. 

Furthermore,  the  Federal  Courts  are  operating  under  a  crushing 
burden,  partly  as  a  result  of  the  new  legislation  and  new  causes  of 
action  created  by  the  Congress  over  the  past  decade  and  partly  from 
the  fashionably  activist  stance  which  encourages  everybody  to  sue 
everybody  else.  Cases  in  the  Federal  District  Courts  can  sit  several 
years  waiting  for  a  trial  date,  even  though  ripe  for  hearing. 

Moreover,  moving  FTC  actions  into  the  Federal  Courts  would  elimi- 
nate one  of  the  principal  cornerstones  on  which  the  FTC1  was  estab- 
lished— creation  of  a  body  with  special  knowledge  and  expertise.  I  fail 
to  understand  why  the  Majority  would  want  to  move  FTC  actions 
into  the  Federal  Courts,  thus  forfeiting  the  FTC's  expertise,  while  at 
the  same  time  complaining  in  the  Sections  dealing  with  FTC  injunc- 
tive power  that  the  Federal  Courts  are  misinterpreting  the  FTC's 
mandate  and  not  giving  enough  credit  to  its  expertise. 

LINK   OF   BUSINESS   PROGRAM 

The  Subcommittee  report  in  its  discus-ion  of  "obstacles  to  obtain 
information"'  recites  the  Commission's  need  for  trade  data  then  jumps 
to  the  conclusion  that  it  should  get  all  the  data  it  seeks  as  fast  as 
possible  with  objections  swept  away.  It.  thus,  opts  for  the  passage  of 
Legislation  similar  to  S.  642  which  would  have  the  effect  of  limiting 
dm>  process  rights  of  those  persons  impacted  by  FTC  action.  What 
the  report,  thus,  seems  to  be  saying  is  that  all  Commission  ac 
are  so  inherently  right  that  tlwy  should  be  challenged  only  at  one's 
peril.  Let  us  face  the  fact  that  the  Commission  is  not  an  infallible 
body — it  docs.  has.  and  will  continue  to  make  mistakes,  especially 
when  breaking  new  ground  such  as  with  this  program.  Those 
are  affected  by  the  Commission  action  should  have  the  right  to  relief 
in  the  courts  if  it  is  warranted. 

75-981— 7G 12 
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This  is  especially  so  where  this  Congress  has  delegated  sweeping 
power  such  as  contained  in  Section  6(b).  This  broad  grant  of  au- 
thority contains  the  potential  for  massive  abuse.  Indeed,  the  FTC  is 
already  demanding  such  things  as  Line-of -Business  Reports,  Corpo- 
rate Patterns  Reports  and  Quarterly  Financial  Reports  from  a  wide 
spectrum  of  American  business.  These  mountains  of  somewhat  repeti- 
tive data  will  no  doubt  be  grist  for  the  Federal  Paperwork  Commis- 
's  (paper)  mill, 

The  Line-of-Business  litigation  will  be  decided  in  due  course,  and 
the  FTC  wTill  be  able  to  operate  within  boundaries  defined  by  the 
courts.  The  Commission  will  have  learned  something  and  can  then 
proceed  with  its  tools  tempered  in  the  courts.  It  would  seem  unwise 
for  the  Congress  to  change  the  law  to  correct  Commission  shortcom- 
when  the  Commission  will  soon  be  learning  from  its  mistakes 
and  be  able  to  move  forward  vigorously. 

The  objections  to  LOB  do  not  go  to  the  Commission's  authority,  but 
to  improper  methods  of  proceeding  and  to  the  question  of  whether 
there  are  fundamental  problems  with  the  statistical  concepts  as  meas- 
ured against  the  Commission's  stated  objectives.  The  Commission's 
Line  of  Business  Report  should  have  the  full  review  of  the  courts.  It 
may  well  be  that  the  LOB  will  be  of  inestimable  value,  well  conceived 
and  executed.  It  may  also  be  otherwise,  and  the  public  deserves  to  have 
the  question  raised  and  answered. 

Environmental  Protection  Agency 
mobile  source  emission  control 

The  Subcommittee  report's  discussion  of  mobile  source  emission 
control  indicates  that  a  disproportionate  share  of  EPA's  resources  are 
utilized  administering  the  certification  program.  Implicit  in  this  criti- 
cism, as  I  read  it,  must  be  the  Majority  belief  that  the  Clean  Air  Act 
sets  equal  priorities  for  the  four  programs  that  it  administers  in  this 
a  re-).  It  seems  clear  to  me  that  the  Act  did  not  establish  equal  priorities. 

The  Act's  four  programs  are  (1)  certification;  (2)  selective  enforce- 
ment audit;  (3)  recall;  and  (4)  inspection/maintenance.  The  Clean 
Air  Act  mandates  a  certification  program,  thus,  it  would  seem  that 
RPA's  resources  should  be  devoted  more  to  a  required  program  rather 
than  one  that  was  only  authorized  and  not  mandated  such  as  SEA. 
It  is  also  apparent  to  me  that  these  programs  are  redundant,  because 
if  certification,  for  instance,  worked  SEA  and  recall  would  be  by  and 
large  unnecessary. 

I  gain  the  impression  from  the  report,  however,  that  the  Majority 
believe  that  certification  cannot  ensure  that  an  effective  prototype 
in  can  be  carried  through  to  mass  production.  Thus,  they  are  call- 
ing for  increased  emphasis  on  SEA.  I  believe,  however,  that  certifica- 
whieh  requires  automobile  manufacturers  to  submit  detailed  ap- 
plications for  certification  to  EPA,  and  which  also  requires  them  to 
comply  with  elaborate  reporting  and  testing  requirements  in  order 
to  make  "running  changes"  to  production  vehicles  can  be  an  effective 
program.  Additionally,  under  this  program,  EPA  enforcement  officers 
now  enter  manufacturers'  facilities  in  an  established  manner  and 
inspect  production  vehicles  to  assure  that  they  conform  to  their  certi- 
fied configurations. 
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wise  of  what  I  have  outlined  above,  r  have  some  rather  serious 

ubts  ahoul  the  cost  effectiveness  of  SEA-  I  realize  thai  Mr.  Train 

that  SEA  \s  justifiable  on  cost-effect  grounds,  but  I  have  not  seen 

any  studv  from  Mr.  Train  on  this  point.  I,  however,  do  not  know  if 

V  took  into  account  Mich  things  as  a  plant  shutdown. 
The  SEA  regulation  is  not  Lenient  as  the  report  suggests.  Although 
the  SEA  program  specifies  a  60$  pass  rate,  it  implicitly  carries  the 

TV  car"  interpretation  which  makes  it  more  stringent  than  t 

Section  202  certification  standards,  which  address  the  "average"  car 

gress   intended   a   90%    reduction   in  emissions  inventories 

:n  the  uncontrolled  ears.  The  air  quality  is  a  function  of  the  overall 

■  emissions  of  the  vehicle  fleet  To  require  every  car  to  achieve 

tin  luction.  sets  a  considerably  more  stringent  standard,  .-ince 

manufacturers  would  be  required  to  achieve  a  greater  average  reduo- 

i  in  order  to  assume  that  the  tails  of  the  normal  distribution  curve 

fell  under  the  standards. 

PESTICIDE    REGULATION 

The  Subcommittee  report  in  my  estimation  shows  a  definite  mis- 
understanding of  the  mandate  given  to  EPA  under  FIFRA.  I  do  not 

:  this  misunderstanding  surprising,  since  FIFKA  is  not  within 
the  Legislative  jurisdiction  of  the  Committee  on  Interstate  and  For- 
eign ( Commerce,  and  as  such,  lack  of  familiarity  does  often  lead  to  Qq 
conceptions  and  misunderstandings. 

The  appropriate  Committees  on  Agriculture  in  the  House  and  .- 
ate  are  the  promulgators  of  FIFRA,  and  as  such  they  are  in  a  much 
better  position  to  determine  what  factors  must  be  taken  into  account 
in  the  area  of  pesticide  regulation.  Pesticides  are,  after  all,  poisons — 

signed  to  kill  pests  and  are  also  essential  to  man's  food  supply  both 

to  quality  and  quantity.  At  the  same  time,  pesticides  may  cause 
injury  through  accidental  ingestion,  or  inhalation,  or  when  improperly 
used  they  may  endanger  useful  insects,  birds  and  animals.  The  appro- 
priate Committees  in  enacting  this  legislation  recognized  tie-  advan- 
tages of  pesticides  as  well  as  the  disadvantages  associated  with  their 

.  Accordingly,  in  the  legislative  history  of  FIFRA,  Congress  con- 
firms "their  (pesticides)  wise  control  based  on  a  careful  balancing 
of  benefit  versus  risk  to  determine  what  is  best  for  man  is  essential." 
The  EPA  is  to  protect  man  and  the  environment  from  unreasonable 
adverse  effect-  resulting  from  the  use  of  pesticides.  Time  and  again  in 
this  report  reference  is  made  to  such  effects,  but  in  a  context  that  Ls 
lictory  to  the  statutory  definition  given  in  Section  2(bb)  of 
FIFRA  which  is  as  follows:  "*  *  *  any  unreasonable  risk  to  a  man  or 
the  environment  taking  into  account  the  economic,  social  and  envi- 

■  mental  costs  and  benefit*  of  the  use  of  any  pesticide.''  (Emphi 
added) 

FIFRA,  thus,  takes  into  account  the  fact  that  pesticides  in  spite  of 
their_potential  for  harm  have  redeeming  social  and  economic  value. 
The  Subcommittee  report,  as  I  read  it.  would  have  us  ignore  the  lan- 
guage of  FIFRA  that  T  have  emphasized  above. 

The  Subcommittee  report  indicates  that : 

[me  of  the  Aldrin-Dieldrin  suspension,  the  transcript  <>r'  the  cancellatl  >n 
1  •  ftr*ng  had  ex led  24  1 00  page! .  not  Including  thousands  of  i    - 
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statements.  This  generous  grant  of  additional  procedural  rights  by  EPA's  regis- 
tration scheme  benefits  only  the  manufacturers  and  formulators  of  pesticides, 
not  the  pnblic.  Pesticides  unless  known  certainly  to  he  safe  or  hazardous,  will  be 
presumed  safe  until  proven  otherwise.  Whether  this  is  sound  policy  for  the 
agency  whose  primary  mission  is  protection  of  the  public  against  environmental 
stress  might  appear  arguable,  but  in  view  of  recent  EPA  and  GAO  findings  with 
respect  to  the  quality  of  data  submitted  to  the  EPA  by  registration  applicants, 
tins  policy  is  wrong  and  subjects  the  public  to  unnecessary  and  significant  health 
risky. 

The  procedural  rights  provided  by  EPA  in  granting  conditional 
registration  is  not  novel  in  conception.  Its  origin  is  squarely  within 
5th  Amendment  rights  of  requiring  due  process  of  law  before  being 
deprived  of  property.  Congress  explicitly  provided  for  procedures 
governing  the  suspension  and  cancellation  of  registrations  in  Section  6 
of  the  Act  and  required  the  finding  that  the  pesticide  causes  unreason- 
able adverse  effects  on  the  environment  before  such  pesticide  could  be 
cancelled  or  suspended.  Absent  data  which  confirms  such  a  finding,  the 
Administrator  statutorily  does  not  have  the  authority  to  suspend  or 
cancel.  Again  a  conditional  registration  seems  to  be  the  only  legal  and 
practical  option. 

If  the  concept  of  the  report  were  adopted,  no  pesticide  could  be 
reregistered  unless  registration  was  first  cancelled  and  the  registrant 
demonstrated  that  there  was  no  adverse  effect  on  the  environment.  In 
which  case  the  result  would  be  devastating  on  agriculture. 

The  Subcommittee  report  makes  the  following  statement  with 
respect  to  conditional  registration : 

Moreover,  a  conditional  registration  may  be  terminated  only  by  proceedings  to 
cancel.  If  no  data  are  submitted,  the  conditional  registration  may  be  terminated 
by  cancellation  alone.  So,  too,  an  unconditional  registration  may  be  terminated 
only  by  proceedings  to  cancel.  In  effect,  then,  no  distinction  exists  between 
conditional  and  unconditional  registration.  Moreover,  EPA  promises  to  initiate 
proceedings  to  suspend  or  cancel  a  conditionally  registered  pesticide  on  the  basis 
of  submitted  data  only,  "if  submittted  data  establishes  that  the  pesticide  mail 
generally  cause  unreasonable  adverse  effects  on  man  or  the  environment  .  .  ." 
That  language  directly  contravenes  the  statutory  mandate.  EPA  unilaterally  has 
shifted  to  itself  the  burden  of  proof  on  the  unreasonable  adverse  effects  issue. 
In  this  way  section  3  of  FIFRA,  as  amended,  requiring  pre-registration  review 
of  all  pesricides  for  unreasonable  adverse  effects,  is  evaded  by  the  terms  of  the 
May  27,  1976  notice. 

Cancellation  hearings  are  formal  adjudicatory  procedures,  which  are  time 
consuming  and  costly.  The  DDT  administrative  hearing  lasted  7  months : 
12.")  witnesses  appeared  to  testify;  365  exhibits  were  placed  in  evidence;  and 
the  transcript  was  longer  than  9,000  pages. 

EPA  has  not  shifted  the  burden  of  proof  b}T  permitting  conditional 
registration.  Section  3(c)  (5)  requires  the  Administrator  to  register  a 
pesticide  if  he  determines  that  when  considered  with  any  restrictions 
imposed  under  subsection  (d)  : 

(a)  its  composition  is  such  as  to  warrant  the  proposed  claims 
for  it ; 

(b)  its  labeling  and  other  material  required  to  be  submitted 
comply  with  the  requirements  of  the  Act ; 

(c)  it  will  perform  its  intended  function  without  unreasonable 
adverse  effects  on  the  environment ;  and 

(d)  when  used  in  accordance  with  widespread  and  commonly 
recognized  practice  it  will  not  generally  cause  unreasonable 
adverse  effects  on  the  environment. 

When  conditional  registrations  are  granted  there  presumably  would 
not  be  any  data  which  would  establish  that  the  pesticide  causes  unrea- 
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sonable  effects  on  the  environment.  The  requirement  of  additional 
studies  are  a  result  of  the  developing  state  of  the  art  and  could  require 
2  \  year--  to  complete.  Assuming  at  the  time  the  conditional  registra- 
tion is  granted  there  is  no  data  which  establishes  the  pesticide  causes 
unreasonable  effects  on  tin"  environment,  how  t  hen  can  the  Administ ra- 
tor  legally  not  register  the  pesticide  $  It  seems  only  practical  that  a 
conditional  registration  be  granted  to  allow  the  registrant  time  to  run 
studies  and  obtain  the  additional  data  required. 

In  the  interim,  however,  the  Administrator  still  has  the  authority 
to  suspend  the  pesticide  at  any  time,  in  his  judgment,  that  such  action 
i-  necessary  to  prevent  an  imminent  hazard.  Section  6(c)(1)  of  the 
action  states : 

If  the  A<1  mi  ui  m  rat  or  determines  thai  a<  tion  Is  necessary  to  prevent  an  Imminent 
hazard  daring  the  time   required   for  cancellation  or  change  In  classification 
proceedings,  he  may.  by  order  suspend  the  registration  of  the  pesticide  in 
ntely.  No  order  of  suspension  may  be  Issued  unless  the  Administrator  has 
or  at  the  time  Issues  notice  of  his  intention  u>  cancel  the  registration  or  change 
the  classification  of  the  pesticide.  <  Emphasis  added  I 

In  any  event,  the  registrant  at  all  times  has  the  burden  of  proving 
the  pesticide  when  used  in  accordance  with  widespread  and  commonly 
recognized  practice  will  not  generally  cause  unreasonable  adverse 
effects  on  the  environment  and  that  burden  remain-  with  the  registrant. 


PART  II 


National  Highway  Traffic  Safety  Admixisthation- 

The  report  states  that  vehicle  damage  and  personal  injury 
annually  $22  billion,  or  an  average  of  $2200  per  vehicle  during 
lifetime.  These  calculations  arc  found  in  the  Subcommittee's  discussion 
of  what  savings  can  be  achieved  by  further  safety  standards.  The 
report,  thus,  implies  that  these  are  the  "benefits  that  are  achievable 
by  vehicle  safety  and  cost  saving  countermeasures"  and.  thus,  further 
implies  that  $2200  is  available  per  new  car  for  the  cost  of  new  safety 
standards. 

I  have  great  difficulty  with  the  logic  of  this  position.  The  implica- 
tion that  a  $2200  investment  in  each  new  car.  or  a  total  of  $22  billion, 
would  in  return  eliminate  all  fatalities,  injuries  and  property  damage 
related  to  motor  vehicle  transportation  is  erroneous.  It  takes  very 
little  analysis  to  realize  that  an  investment  of  $22  billion  would  have 
to  be  100%  effective  in  order  to  eliminate  all  of  the  $22  billion  loss. 
Let  us  say  that  we  spent  the  $22  billion,  and  again  for  the  sake  of 
argument  say  that  it  was  only  50%  effective,  there  would  still  be  an 
$11  billion  loss  remaining.  This  would  justify  someone  concluding 
that  there  was  justification  for  spending  an  additional  $11  billion  on 
top  of  the  $22  billion  already  spent.  This  would  result  in  a  total  in- 
crease of  $3300  per  car.  and  this  continuum  could  be  carried  further 
and  further. 

PASSIVE    RESTRAINT    STANDARD 

The  Subcommittee  report  recommend-  that  the  highest  priority  for 
XHTSA  should  be  the  setting  of  a  passive  restraint  standard.  Al- 
though there  are  many  types  of  passive  restraint  systems,  the  principal 
one  under  consideration  is  the  so-called  "air  bag"  or  "air  cushion." 
I  am  unalterably  opposed  to  mandating,  at  this  time,  that  all  new 
cars  shall  be  equipped  with  air  bags.  This  recommendation,  of  course, 
emanates  from  the  realization  that  too  few  persons  utilize  the  safety 
belt  restraints  that  are  already  mandated. 

The  concept  of  the  air  bag  is  an  extremely  appealing  one.  Unlike 
safety  belts,  it  would  require  no  action  on  the  part  of  the  automobile 
occupants.  Unfortunately,  after  years  of  experimentation,  the  air  bag 
has  not  lived  up  to  its  expectations.  If  NHTSA  were  to  mandate  air 
bags  at  this  time.  T  believe  that  it  would  be  a  grave  mistake,  because 
I  do  believe  they  have  yet  to  be  fully  perfected.  Until  such  time 
as  it  has  been  perfected.  I  cannot  sanction  the  additional  expenso  to 
consumers  for  a  system  that  may  not  work.  The  goal  of  saving  li" 
the  most  important  one  that  I  can  think  of.  but  if  the  system  is  not 
perfected,  it  may  cost  lives  rather  than  save  them. 

(651) 
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The  air  bag,  as  it  is  presently  designed,  will  protect  the  occupants 
of  the  front  seat  of  the  automobile  in  frontal  or  near-frontal  crashes. 
It  does  not  protect  the  occupants  from  side  or  rear-end  collision,  and 
it  also  affords  no  protection  in  the  event  of  rollover.  If  air  bags  were 
mandated  for  all  cars,  it  would  cost  up  to  3.5  billion  dollars  to  outfit 
one  years  cars,  and  it  would  take  at  least  ten  years  to  equip  all  of  the 
cars  on  the  road.  I  really  cannot  consent  to  such  a  drastic  step  at  this 
time. 

( reneral  Motors  offered  air  bags  in  model  years  1974, 1975,  and  1976, 
with  investment  costs  of  $60  million.  In  these  three  years,  less  than 
10,000  have  been  sold  with  less  than  100  being  sold  in  1976.  These 
sales  figures  also  include  those  fleets  purchased  by  insurance  com- 
panies as  part  of  a  promotion  matter.  Repeat  sales  were  also  less  than 
100.  This  in  my  opinion  speaks  very  poorly  for  consumer  acceptance 
of  air  bags.  Consumers  simply  do  not  want  air  bags.  Why  should  we 
require  them  to  purchase  a  vehicle  with  a  restraint  system  of  question- 
able value?  It  is  of  questionable  value  in  my  mind  because  testing 
in  actual  field  conditions  which  is  vitally  necessary  to  establish  air 
bag  effectiveness  is  completely  inadequate  to  allow  evaluation  of  its 
li  i'e-saving  potential.  Additionally,  I  think  another  telling  point  about 
air  bags  is  that  I  know  of  no  Member  of  Congress  or  of  the  Execu- 
tive Branch,  including  NHTSA,  who  has  purchased  a  car  equipped 
with  this  type  of  restraint  system,  despite  the  availability  of  air  bags 
for  the  past  three  years.  I  ask  why  have  the  air  bag  advocates  not 
purchased  a  car  with  this  equipment,  for  they  certainly  have  had 
every  opportunity. 

Less  than  100  accidents  have  resulted  in  the  deployment  of  the  air 
bag  equipped  in  the  above-mentioned  cars.  Out  of  those  100  deploy- 
ments, there  have  been  four  fatalities  and  there  have  also  been  deploy- 
ments when  there  should  have  been  none.  Arising  out  of  those  less  than 
100  accidents,  General  Motors  has  had  10  products  liability  suits  filed 
against  it.  In  four  of  those  cases,  it  is  alleged  that  the  air  bag  failed 
to  deploy.  In  a  fifth  case,  it  is  alleged  that  the  air  bag  deployed  without 
warning,  and  in  the  two  other  cases  the  complaints  allege  simply 
that  the  air  bag  malfunctioned.  The  other  three  cases  are  recent  cases 
for  which  I  do  not  have  specific  information  on  the  nature  of  the 
alleged  malfunctions.  I  do  not  consider  this  to  be  a  terribly  impressive 
performance  record,  but  this  is  what  the  Subcommittee  report  recom- 
mends that  we  adopt  for  all  new  cars.  This  system  quite  simply  is  not 
ready  for  setting  a  standard  that  will  mandate  its  inclusion  in  all 
new  cars.  It  needs  much  more  work  and  much  more  field  testing. 

I  suggest  the  the  Federal  Government  should  not  tell  the  American 
consumer  that  he  must  pay  $350  on  a  device  that  might  not  work.  And 
what  if  the  air  bag  deploys  either  accidentally  or  by  design,  what 
are  the  costs  then?  This  aspect  of  replacement  of  a  deployed  air  bag 
has  been  overlooked  by  many  of  the  air  bag  proponents.  This  will  cost 
the  consumer  between  $600-$900. 

I  say  no  to  air  bags  at  this  time  ! 

VEHICLE    SAFETY    RULEMAKING 

The  Subcommittee  report  is  critical  of  what  it  concludes  is  "stag- 
nation" in  NHTSA's  program  of  Motor  Vehicle  Safety  Standards.  I 
understand  this  criticism  to  be  directed  at  the  question  of  setting  new 


standards,  because  there  certainly  has  been  no  stagnation  at  NHTSA 
with  to  standards  when  that  term  is  used  in  a  eenei 

i:  Is  certainly  true  thai  in  the  early  years  of  the  vehicle  safety  pro 
gram,  the  agency  issued  a  higher  number  of  standards  than  it  has  in 
ears.  I.  for  one.  do  nol  find  this  to  be  terribly  strange,  nor  do 
I  believe  thai  il  represents  any  lack  of  due  diligence  on  the  pari  of 
NI1TSA.  i  Bay  this  from  the  position  of  one  who  has  not  always 
rith  a  greal  deal  of  favor  on  some  <>i"  the  decisions  made  by 
NHTSA.  [t  seems  clear  to  me,  however,  thai  this  decline  in  the  num- 
ber of  new  standards  can  be  explained  by  the  fad  that  in  the  early 
years  the  agency  issued  standards  that  required  manufacturers  to  in- 
stall relatively  inexpensive  and  simple  items  of  technology  on  their 
vehicles  that  yield  levels  of  benefits  on  which  there  was  genera]  agree- 
ment between  NHTSA  and  interested  partii 

It  further  appears  that  as  the  agency  began  to  formulate  standards 
to  address  increasingly  more  complex  aspects  of  vehicle  safety  per- 
formance, it  became  exceedingly  more  difficult  for  the  agency  to  select 
appropriate  performance  requirements  and  to  establish  necessary  test 
procedures. 

Another  effect  of  the  more  sophisticated  standards  has  been  that 
they  require  more  amendment-  than  relatively  simple  standards  do. 
For  example.  19  amendments  have  been  issued  to  Federal  Motor  Ve- 
hicle Standard  NTo.  121,  a  heavy  vehicle  brake  standard,  since  it  was 
originally  issued  in  February  1971.  Overall,  in  the  last  five  year.-,  the 
agency  issued  28  new  vehicle  safety  standards  or  regulations  and  261 
amendments  to  those  standards. 

USE    OF    COST  'BENEFIT    ANALYSIS 

The  Subcommittee  report  looks  with  considerable  disfavor  upon 
the  use  of  cost  benefit  analysis.  As  a  matter  of  fact,  it  conclude-  that 
this  type  of  analysis  is  not  required  by  NHTSA's  governing  statutes. 

My  reading  of  the  National  Traffic  and  Motor  Vehicle  Safety  Act 
of  1966  and  the  case  of  //  and  H  \  vpany  v.  Department  of 

Transportation^  t7l  F.  2d  350  (7th  Cir.  1972)  leads  me  to  conclude 
that  NHTSA  is  very  definitely  required  to  take  into  account  the  eco- 
nomic effect  of  its  standards  on  the  effected  industry.  Tn  the  //  >nuJ  If 
Tin  Case  the  Seventh  Circuit  set  aside  Motor  Vehicle  Safety  Stand- 
ard 117.  which  established  specified  processing  and  performance 
requirements  for  retreaded  pneumatic  passenger  tires,  because  it 
construed  the  statutory  requirement  for  "reasonableness"  and  "prac- 
ticality" to  include  consideration  of  economic  effect-. 

Cost/benefit  analysis  is  also  a  very  useful  tool  that  can  he  utilized 
in  establishing  agency  priorities  among  contemplated  rulemaking  ac- 
tivities. In  this  fashion,  the  costs  and  projected  benefits  of  one  ap- 
proach to  a  problem  can  he  compared  with  another  as  a  basis  of 
selection. 

Consumer  Product  Safety  Commission 

Generally.  I  agree  with  the  majority  of  the  Subcommittee's  recom- 
mendations with  respect  to  the  Consumer  Product  Safety  Commis- 
sion. Several  of  the  recommendations,  however,  do  cause  concern.  For 
example,  the  Subcommittee  seems  to  discourage  use  of  voluntary 
safety  standards  developed  by  trade  associations  and  standards  writ- 
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ing  bodies.  I  believe  that  voluntary  standards  developed  by  these 
groups  should  play  an  integral  part  in  the  Commission's  regulatory 
process.  I  would  encourage  the  Commission  to  work  with  the  standards 
\.  riting  bodies  and  industry  groups  to  insure  the  wider  use  of  volun- 
tary standards.  I  would  also  encourage  the  Commission  to  consider 
promulgating  these  voluntary  standards  as  mandatory  standards  in 
appropriate  cases.  For  example,  it  has  now  been  over  three  years 
since  the  association  representing  the  power  lawn  mower  industry 
petitioned  the  Consumer  Product  Safety  Commission  to  promulgate 
as  a  mandatory  standard  for  power  mowers  the  existing  industry 
voluntary  standard.  If  the  Commission's  estimate  that  power  lawn 
mowers  cause  64,000  consumer  injuries  annually  is  to  be  believed.  I 
point  out  that  consumers  might  have  been  better  served  had  the 
Commission  three  years  ago  promulgated  as  a  mandatory  standard 
(and  thereby  insuring  universal  compliance)  the  industry's  volun- 
tary standard.  As  has  been  stated  many  times,  the  scope  of  the 
CPSC's  jurisdiction  is  very  broad ;  over  ten  thousand  consumer  prod- 
ucts are  subject  to  regulation  under  the  Consumer  Safety  Act.  The 
Commission  cannot  hope  to  promulgate  standards  for  more  than  a 
few  of  these  products.  Instead,  the  Commission  must  rely  to  a  certain 
extent  on  the  voluntary  standards  developed  within  industry.  I  fear, 
however,  that  the  Commission  may  be  discouraging  the  development 
of  effective  voluntary  standards. 

I  also  question  the  Subcommittee's  Recommendation  (4)  that  the 
Commission's  imminent  hazard  authority,  found  in  Section  12  of  the 
Consumer  Product  Safety  Act,  be  used  with  greater  frequency  and 
that  certain  products  be  targeted  as  potential  candidates  for  action 
under  the  imminent  hazard  provisions  of  the  Act.  The  Subcom- 
mittee apparently  bases  its  recommendation  on  the  fact  that  the  Com- 
mission has  used  this  provision  only  once.  I  do  not  believe  that  the 
Commission's  infrequent  use  of  the  imminent  hazard  provisions  of 
the  Act  indicates  that  the  Commission  has  failed  to  respond  to  risks 
posed  by  imminently  hazardous  products  now  in  the  marketplace.  The 
provision  was  included  in  the  Act  so  that  the  Commission  would  have 
the  authority  to  act  quickly  in  emergency  situations  to  get  dangerous 
products  off  the  market.  To  guarantee  against  arbitrary  action  on 
the  part  of  the  Commission,  the  Congress  included  the  requirement 
that  CPSC  go  to  court  to  seek  an  injunction  in  such  situations.  This 
provision  was  not  intended  to  be  used  as  a  general  regulatory  tool. 
Further,  I  do  not  believe  that  it  is  appropriate  for  the  Commission 
to  target  particular  products  which  are  likely  candidates  for  action 
under  Section  12  of  the  Product  Safety  Act.  Again,  the  purpose  of 
Section  12  was  to  give  the  Commission  authority  to  act  in  emergency 
situations.  In  any  other  situation.  I  would  expect  that  the  Commis- 
sion would  go  through  the  standard-setting  process  spelled  out  in 
other  Sections  of  the  Act. 

I  note  with  interest  the  Subcommittee's  Recommendation  (10)  that 
the  Commission  make  available  funds  to  consumer  groups  who  wish 
to  become  involved  in  the  standards  development  process.  As  the  Sub- 
committee points  out,  experience  to  date  has  indicated  that  developing 
a  safety  standard  can  be  a  very  expensive  undertaking  for  the  orga- 
nization selected  b}'  the  Commission  as  the  successful  offeror.  Although 
I  recognize  the  need  for  rigorous  consumer  participation  in  the  offeror 
process,  I  do  not  believe  that  the  funding  provisions  in  Section  7(d) 


of  the  Act  should  be  [united  only  to  consumer  groups.  The  great 
expense  inherent  in  this  process  may  well  preclude  effective  participa- 
tion by  small  trade  associations  as  well  as  consumer  groups.  Conse- 
quently, I  do  not  believe  that  these  groups  should  he  precluded  from 
having  access  to  any  funds  which  i  he  ( lommission  may  make  available 
to  potential  participants  in  the  standards  development  process. 

I  endorse  the  Subcommittee's  recommendation  that  the  CommL 
conduct  a  detailed  and  comprehensive  review  of  how  t  be  offeror  pi 
i->  working.  1  share  the  Subcommittee's  concern  that  the  offeror  pi 
may  not  he  working  as  Congress  intended  and  would  review  with 
interest  any  legislative  recommendations  which  the  Commission  may 
propose  to  improve  the  proa 

Tho  Subcommittee  seems  to  he  saying  in  Recommendation  (15)  that 
the  public  interest  finding  required  by  Section  •><>(  d )  of  the  Consumer 
Product  Safety  Act  can  be  satisfied  by  using  the  most  expeditious 
regulatory  scheme  mailable  to  deal  with  a  risk.  I  am  puzzled  by  the 
Subcommittee's  reference  to  "notice  and  comment  rulemaking'',  how- 
.  since  the  regulatory  procedures  under  the  Consumer  Product 
Safety  Act  are  generally  more  extensive  than  mere  notice  and  comment 
rulemaking. 

Further.  T  disagree  that  consideration  only  of  the  speed  with  which 
filiation  can  be  put  into  place  would  satisfy  the  public  interest 
finding  which  the  Commission  is  required  to  make.  The  speed  with 
which  the  Commission  could  act  may  be  one  of  many  different  factors 
which  the  Commission  would  be  required  to  consider  in  making  the 
public  interest  finding.  Because  a  number  of  different  factors  may  bear 
on  whether  it  would  be  in  the  public  interest  to  regulate  under  the 
Consumer  Product  Safety  Act,  rather  than  one  of  the  other  Acts 
administered  by  the  Commission,  Congress  specifically  required  that 
the  Commission  solicit  the  comments  of  the  public  before  making  this 
finding.  I  do  not  agree  that  the  Commission  could  discontinue  using 
the  Federal  Hazardous  Substances  Act  because  the  procedures  in  that 
Act.  procedures  which  were  specifically  designed  by  Congress,  may  be 
time  consuming. 

Finally.  I  strongly  disagree  with  the  Subcommittee's  Recommenda- 
tion (16)  which  suggests  that  the  Commission  could  in  certain  « 
deny  a  hearing  under  Section  15  of  the  Consumer  Product  Safety  Act. 
ipport  this  conclusion,  the  Subcommittee  points  to  Section  505  in 
the  Food,  Drug,  and  Cosmetic  Act  which  also  requires  the  "opportunity 
for  a  hearing.3  I  believe,  however,  that  the  Subcommittee's  analogy 
to  Section  505  of  the  Food,  Drug,  and  Cosmetic  Act  is  inapposite. 
Section  505  and  the  Regulations  issued  thereunder  set  out  a  detailed 
scheme  for  judging  the  efficacy  of  drugs.  Under  Section  505,  the  burden 
is  on  the  manufacturer  to  show  "substantial  evidence'*  that  the  drug 
is  effective. 

Further,  a  hearing  can  be  denied  only  when  the  Agency  finds  "that 
the  applicant  has  not  tendered  any  evidence  which  on  its  face  meets 
the  statutory  standards."  (See  Weinberger  v.  Hynson,  XVcsfroft  & 
Dunning.  412  U.S.  609  at  p.  620  (1973).)  This  is,  however,  an  entirely 
different  regulatory  scheme  than  the  one  Congress  designed  in  Sec- 
tion 15  of  the  Consumer  Product  Safety  Act.  Under  that  Act,  if  the 
CPSC  has  reason  to  believe  that  a  product  may  present  a  substantial 
hazard,  the  Commission  must  hold  a  hearing  to  determine  the  exist- 
ence of  the  hazard  and  fashion  the  appropriate  remedy,  if  a  hazard 
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is  found.  Because  o£  the  great  variety  of  products  subject  to  the  Com- 
mission's jurisdiction  and  the  wide  variety  of  risks  that  might  arise 
from  those  products,  the  regulatory  scheme  in  effect  for  drugs  under 
the  Food,  Drug,  and  Cosmetic  Act  and  the  procedures  developed  there- 
under are  clearly  inappropriate  with  respect  to  the  Consumer  Product 
Safety  Commission. 

Further,  I  do  not  believe  that  Congress  intended  that  the  Section 
15  hearing  could  be  dispensed  with  in  certain  circumstances.  Because 
of  the  consequences  which  flow  from  a  determination  that  a  product 
may  present  a  substantial  hazard,  an  adjudicatory  proceeding  was 
specified  and,  in  the  words  of  the  Committee  on  Interstate  and  Foreign 
Commerce,  "thus,  before  being  compelled  to  take  remedial  action, 
manufacturers,  distributors,  and  retailers  may  avail  themselves  of  the 
safeguards  available  under  the  formal  adjudicatory  procedures  of  the 
Administrative  Procedure  Act."  (See  H.  Kept.  92-1153,  p.  42  (June  20, 
1972).)  For  the  Subcommittee  to  suggest  that  the  Commission  may 
declare  a  product  to  be  a  substantial  hazard  under  summary  judge- 
ment procedures  without  going  through  a  formal  hearing  distorts  the 
intent  of  the  Congress. 

Not  only  do  I  disagree  that  the  Commission  has  the  authority  to 
issue  such  rules,  I  am  also  surprised  that  the  Subcommittee  makes 
this  recommendation  at  all  since  the  record  shows  that  there  is  no 
need  for  development  of  summary  judgment  rules  for  Section  15  hear- 
ings. To  date,  the  Commission  has  only  gone  through  one  hearing  to 
completion.  In  that  case  the  Commission  was  not  successful  in  proving 
that  a  substantial  product  hazard  existed.  (See  In  the  Matter  of  White 
Consolidated  Industries^  Inc.,  dba  Kelvinatov,  Inc.,  Docket  No.  75-1 
(Initial  Decision,  Nov.  3,  1975).)  I  would  caution  against  giving  the 
Commission  authority  to  issue  these  kinds  of  rules  until  the  Commis- 
sion can  show  that  such  rules  are  indeed  necessary  to  carry  out  its 
mandate. 

Food  and  Drug  Administrator 

Before  I  begin  my  discussion  of  the  issues  in  the  Subcommittee's 
presentation  with  respect  to  the  FDA,  I  would  like  to  inject  a  personal 
note  concerning  Commissioner  Schmidt.  It  has  been  brought  to  my 
attention  that  the  Commissioner  intends  to  resign  within  the  next 
few  months.  I  note  this  resignation  with  regret,  because  I  believe  that 
we  are  losing  an  outstanding  public  servant  who  has  conducted  his 
stewardship  of  the  FDA  with  propriety  and  sound  judgment.  He  will 
be  very  difficult  to  replace. 

Now  with  respect  to  the  report  itself,  I  believe  it  ignores,  in  my 
opinion,  much  of  the  voluminous  information  supplied  to  it  which 
would  cast  a  totally  different  light  on  this  report.  Many  of  the  worth- 
while activities  of  FDA  have  not  been  given  enough  attention,  such  as 
procedural  reforms  and  consumer  activities  that  have  been  brought 
about  under  Commissioner  Schmidt's  leadership.  Given  this  selective 
approach  it  was  inevitable  that  many  of  the  conclusions  and  recom- 
mendations would  be  as  they  are. 

XITKOFFRAXS 

The  Subcommittee  report  recommends  that  the  FDA  "revise  its 
definition  of  its  imminent  hazard  authority  and  suspend  drugs  when 


there  is  a  substantial  likelihood  that  exposure  .  .  .  will  cause  Further 
harm  to  the  public  even  though  the  final  results  of  thai  exposure  will 

not  be  evident." 
It  is  appan  nt  from  testimony  at  the  Subcommittee's  hearings  and 

other  actions  by  the  Agency  that  FDA  supports  the  need  for  legis- 
lation to  revise  the  "imminent  hazard"  standard  of  current  law.  The 
Subcommittee  on  Health  and  the  Environment  is  currently  consider- 
inga  proposal  contained  in  II. R.  1 1289  which  would  relax  the  stand- 
ard for  summary  removal  of  drugs  whose  safety  i-  in  question.  It  is 
my  understanding  t  lie  FDA  fully  supports  this  proposal. 

This  recommendation  appears  to  be  based  exclusively  on  the  rtitro- 
fiiran  "case  study,"  which  a— unit's  that  FDA  could  implement  such  a 
change  without  Congressional  action.   It    further  a  that  the 

nitrofurans  could  he  banned  immediately  if  only  the  FDA  were  more 
revive  in  applyingthe  present  law. 
T  agree  that  the  Agency^  delay  in  dealing  with  the  nitrofurans  has 
been  excessive.  However,  the  notices  of  opportunity  for  hearing  pub- 
lished in  tlu1  Federal  Register  on  May  13,  10~*>.  proposing  to  with- 
draw approval  of  furazolidone,  and  on  August  IT.  1976,  proposing  to 
withdraw  approval  of  furaltadone.  nitrofurazone.  and  niliydrazone 
(which  the  Sul>coimnittee  report  fails  to  mention)  reveal  the  com- 
plexity of  the  scientific  issuer  which  the  Agency  must  consider  and 
resolve.  Contrary  to  the  GAO  report  prepared  for  the  Subcommittee, 
which  makes  the  case  against  nitrofurans  appear  to  he  open  and  -hut. 
those  notices  identify  many  issues  which  are  not  as  yet  resolved,  in- 
cluding the  threshold  question  of  whether  furazolidone  is  a  carcinogen. 
According  to  the  May  13  notice,  the  manufacturer  i<  claiming  that 
furazolidone  is  not  a  carcinogen  with  respect  to  humans,  because  any 
malignancies  that  have  been  found  in  test  animals  are  the  result  of 
furazolidone^  effect  on  the  animals'  hormonal  system,  which  is  differ- 
ent from  that  of  man. 

Scientific  questions  of  this  complexity  take  time  to  resolve;  my  con- 
cern is  that  the  Agency  actively  pursues  them,  as  it  now  appears  to 
be  doing.  The  May  13  notice  also  indicates  that  withdrawal  of  ap- 
proval of  furazolidone  could  result  in  an  inflation  impact  of  as  much 
as  2.6  billion  dollars  annually.  It  would  be  singularly  inappropriate 
for  the  Agency  to  make  a  decision  which  would  result  in  this  kind  of 
economic  impact  until  all  of  the  scientific  questions  have  been  con- 
clusively resolved. 

( Jaution  and  observance  of  the  orderly  processes  of  law  are  especially 
in  order  when  there  is  no  evidence  that  residues  of  nitrofurans  are 
common,  widespread,  or  at  significant  levels  in  food,  when  there  is 
no  evidence  that  nitrofurans  are  harmful  to  humans,  and  when  the 
Commissioner  of  Food  and  Drugs  has  assured  the  Subcommittee  that 
in  his  medical  judgment  the  continued  use  of  nitrofurans  pending  an 
administrative  resolution  of  the  questions  concerning  their  safety  does 
not  pose  a  threat  to  human  health. 

We  do  not  agree  that  the  length  of  time  required  for  resolving  these 
questions  administratively  automatically  create-  a  situation  in  which 
the  ••imminent  hazard"  provision  of  the' Act  should  be  invoked  by  the 
Secretary.  The  Senate  Report  on  the  Drug  Industry  Act  of  1962  makes 
clear  that  the  imminent  hazard  provision  was  to' he  used  sparingly: 
"The  committee  contemplates  that  this  power  would  be  exercised  only 
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in  the  exceptional  case  of  an  emergency,  which  does  not  permit  the 
Secretary  to  correct  it  by  other  means." 

Even  the  EDF  case,  on  which  the  Subcommittee  report  relies,  re- 
quires a  finding  of  "probability"  of  serious  harm  before  the  "imminent 
hazard"  standard  for  summary  suspension  may  be  invoked.  This  is  the 
kind  of  finding  that  the  Commissioner  is  unable  to  make. 

CONFLICT    OF    INTEREST 

The  report's  discussion  of  conflict  of  interest  is  particularly  dis- 
turbing. The  report  concludes  that  procedural  problems  and  the  em- 
ployment of  some  employees  with  industry  experience  has  tarnished 
the  FDA's  image.  In  fact,  it  is  the  Subcommittee's  own  report  and 
selective  attention  to  these  subjects  that  has  the  potential  for  adversely 
affecting  the  Agency's  image.  More  careful  examination  of  the  FDA's 
experience  and  its  submission  to  the  Subcommittee  would  show  that : 
There  were  no  actual  conflicts  of  interest  identified  by  either 
the  GAO  or  the  Subcommittee's  investigative  staff.  Consequently. 
even  where  FDA  may  have  varied  from  its  rigid  procedures,  it  still 
applied  sufficient  safeguards  to  protect  itself,  its  employees,  and 
its  decisions  from  any  violation  of  the  conflict  of  interest  statutes. 
The  actual  number  of  people  employed  by  the  FDA  who  had 
prior  experience  in  the  regulated  industries  was  both  small  and 
satisfactorily  explained  by  the  Agency  as  necessary  to  obtain  cer- 
tain kinds  of  experience  (such  as  packaging  technology)  not  other- 
Avise  available  to  it.  Without  such  knoAvledge  among  its  own  staff, 
the  FDA  would  be  a  captive  of  the  very  industry  it  was  charged 


by  law  to  regulate. 


PACEMAKEKS 


The  report's  discussion  of  pacemakers  indicates  a  failure  to  com- 
prehend the  real  problems  with  the  regulation  of  these  products.  More 
efficient  processing  of  recalls  of  products  that  have  been  surgically  im- 
planted in  the  human  body  is  hardly  an  optimum  solution.  The  pace- 
maker problem  was  the  direct  result  of  a  lack  of  adequate  statutory 
authority  to  regulate  life-sustaining  medical  devices.  Congress  has 
since  responded  to  that  need  by  enacting  the  Medical  Device  Amend- 
ments, PL  94-295,  substantially  in  the  form  proposed  by  the  Admin- 
istration, to  provide  FDA  the  authority  which  it  has  been  seeking  for 
a  considerable  period  of  time.  I  am  disappointed  the  report  did  not 


acknowledge  it. 


ADA'  1  SORT  COM M IT1T.ES 


While  the  report's  recommendation  relating  to  FDA's  use  of  ad- 
visory committees  Avould  appear  to  be  sound,  it  is  obsolete.  The  recom- 
mendation implies  that  the  Agency  has  not  assured  that  its  advisory 
committees  Avere  constituted  or  did  not  proceed  in  accordance  with 
the  requirements  of  the  Federal  Advisory  Committee  Act.  The  FDA 
operates  one  of  the  most  advanced  advisory  committee  systems  in  the 
Government,  seeking  to  obtain  the  vicAA^s  of  outside  parties  and  to 
expand  its  scientific  capability.  Its  former  practice  of  permitting 
committees  to  meet  in  closed  sessions  for  purposes  of  deliberation 
parallelled  that  of  many  other  agencies  and  departments,  although 
it  has  been  criticized  from  some  quarters.  In  mid-summer  of  this; 
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vear,  FDA's  Commissioner  Schmidt  announced  that  the  Agency 
changing  its  practice  and  would  henceforth  hold  deliberative  Bes- 
Bions  of  advisory  committees  in  open  Bession.  In  making  this  change, 
the  FDA  not  only  conformed  its  practice  with  the  most  liberal  read- 
ing of  current  law,  but  it  anticipated  by  several  months  the  require- 
ments of  the  new  Sunshine  Act.  which  will  not  become  effective 
until  next  February.  The  Majority's  implication  that  the  FDA  has 
shown  indifference  to  the  requirements  of  the  Advisory  Committee 
Act  is  therefore  without  foundation. 

REORGANIZATION 

The  Subcommittee  proposes  that  many  of  FDA's  problems  could 
be  served  by  creating  a  new  multi-member  commission  independent 
of  DHEW  with  additional  responsibility  for  products  now  regulated 
by  the  Consumer  Product  Safety  Commission  and  programs  now 
under  the  jurisdiction  of  the  National  Highway  Safety  Administra- 
tion. The  suggestion  draws  heavily  on  the  history  of  the  Consumer 
Product  Safety  Act,  but  disregards  the  actual  experiences  of  the 
Consumer  Product  Safety  Commission  which  is  both  a  multi-member 
agency  and  independent.  The  Comptroller  General  released  a  43  page 
report  on  duly  26,  1976,  entitled.  '^Better  Enforcement  of  Safety  Re- 
quirements Needed  by  the  Consumer  Product  Safety  Commission." 
This  report  found  that  the  Commission  "has  not  been  timely  or 
systematic  in  assuring  industry  compliance  .  .  ."  The  GAO  cited  nu- 
merous, serious  problems  including: 

Product  ban  .  . .  not  enforced  effectively. 

Hazardous  products  remained  on  the  market. 

'Hie  Commission  staff  prepared  criminal  cases  that  were  later  closed  without 
prosecution. 

The  Commission  did  not  evaluate  the  scope  and  effectiveness  of  its  com- 
pliance efforts. 

The  report  makes  similar  allegations  about  FDA.  There  is  no 
evidence  that  an  independent  Commission,  much  less  a  multi-member 
Commission  is  the  panacea  for  the  problems  faced  by  a  regulatory 
agency.  In  fact,  the  CPSC  experience  raises  serious  questions  about 
this  approach  rather  than  support  a  conclusion  that  Congress  should 
do  this  a  second  time. 


PART  III 


DISSENTING  VIEWS  OF  HON.  JAMES  M.  COLLINS  AND 
HON.  ROBERT  KRUEGER 

Federal  Power  Commission 

We  have  reviewed  the  chapter  of  the  Subcommittee's  report  on  the 

Federal  Power  Commission  at  some  considerable  length.  We  did  this 
because  the  greatest  proportion  of  this  Subcommittee's  time,  during 
this  Congress,  was  consumed  with  investigations  into  the  natural  gas 
industry. 

We  were  not  at  all  surprised  that  the  report  would,  in  its  self-styled 
rating  system,  rate  the  FPC  very  low.  Any  casual  observer  of  the 
tenor  of  this  Subcommittee's  hearings  and  the  topics  of  investigation 
could  have  predicted  that  the  Subcommittee's  report  would  hold  this 
Commission  in  low  regard.  This  was  true  with  respect  to  the  FPC 
under  the  Chairmanship  of  John  Nassikas  as  it  is  now  under  Richard 
Dunham.  As  a  result  of  our  exposure  to  both  of  these  gentlemen,  we 
have  found  them  to  be  truly  dedicated  public  servants  who  have  indeed 
tried  their  level  best  to  perform  their  duties  in  the  public  interest. 
Our  comments  apply  equally  to  Commissioners  Holloman.  Watt  and 
Smith  on  the  current  Commission,  and  Commissioner  Springer  and 
Moody  who  both  served  with  distinction  until  recently. 

The  Subcommittee's  report  is  down  on  the  Commission  because 
many  of  the  Commissioners  have  come  to  the  realization  that  price 
control  on  the  well-head  price  of  natural  gas  is  counterproductive, 
whereas  the  Subcommittee's  Majority  is  still  dedicated  to  this  concept 
even  though  these  controls  are  proving  to  be  the  cause  of  the  growing 
natural  gas  shortage.  The  Majority  fails  to  comprehend  that  the  price 
of  natural  gas  must  be  increased  if  we  are  to  enhance  gas  supply  de- 
liveries, but  the  Commission  comprehends  this:  therefore,  the  two  are 
at  odds. 

We  view  the  mandate  of  the  Commission  as  being  to  assure  adequate 
supplies  at  just  and  reasonable  prices,  and  we  have  a  very  simple 
equation  that  illustrates  the  logic  of  this  mandate:  dust  and  reason- 
able prices = adequate  supplies. 

The  report  focuses  upon  the  left-hand  portion  of  this  equation,  and 
gives  short  shrift  to  the  right-hand  side.  To  our  way  of  thinking, 
prices  that  are  just  and  reasonable  will  assure  adequate  supply,  and 
if  supply  is  deficient  the  prices  allowed  are  therefore  not  just  and 
reasonable.  It  is  an  acknowledged  fact  which  even  the  report  does  not 
dispute  that  there  is  a  shortage  of  natural  gas  in  this  country,  and  this 
is  due  to  the  fact  that  the  well-head  price  for  natural  gas  lias  been 
set  far  too  low.  These  low  prices  have  in  turn  provided  a  direct  in- 
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centive  to  use  natural  gas,  because  it  is  priced  far  below  competing 
sources  of  energy.  Additionally,  the  low  prices  that  have  in  the  past 
been  set  by  the  FPC  have  not  provided  producers  with  an  adequate 
economic  incentive  to  explore  for  and  develop  new  supplies  of  natural 

Sas- 

The  Subcommittee's  report  attempts  to  dispute  the  inherent  logic  of 

our  position,  by  attempting  to  show  that  what  we  have  not  factored 
into  our  equation  is  the  fact  that  natural  gas  producers  are  withhold- 
ing gas  from  the  market  to  bring  pressure  on  Congress  to  deregulate 
in  anticipation  of  higher  prices.  The  Majority  then  in  an  effort  to 
make  their  case  for  continued  regulation  is  attempting  to  find  a  scape- 
goat in  an  effort  to  justify  their  illogical  position.  Only  a  few  weeks 
ago,  we  would  have  said  that  another  argument  the  Majority  would 
use  against  our  position  is  that  the  natural  gas  producing  industry 
is  a  monopoly.  Even  they  now  admit  that  it  is  not.  Additionally,  the 
Senate  had  these  withholding  charges  before  it  when  it  considered 
S.  2310  which  would  have  deregulated  the  well-head  price  for  new 
natural  gas,  and  still  passed  this  bill  by  a  vote  of  58-32.  We  assume, 
therefore,  that  the  Majority  would  also  condemn  the  Senate  for  its 
action. 

One  must  have  already  accepted  in  advance  the  notion  that  produ- 
cers are  withholding  if  one  is  to  accept  the  report's  case  studies  as 
proving  that  point,  because  once  all  of  the  facts  are  presented  about 
these  situations,  these  allegations  must  be  considered  by  the  reasonable 
observer  to  be  unfounded.  The  Subcommittee  Majority  had  to  find  a 
scape-goat  so  they  were  predisposed  to  making  the  withholding  case. 
They  in  turn  ignored  all  facts  that  militated  against  their  position,  and 
massaged  and  forced  the  remaining  facts  into  a  juxtaposition  that 
would  help  their  position.  As  we  all  know,  forcing  a  square  peg  into  a 
round  hole  is  not  easy. 

It  is  interesting  for  us  to  note  that  the  Subcommittee  chooses  this 
moment  in  time  to  condemn  the  FPC  just  as  it  is  beginning  to  make 
real  progress  in  combatting  the  natural  gas  shortage.  This  is  at  a  time 
when  the  Commission  has  awakened  from  its  twenty-year  slumber  by 
coming  into  the  real  world  and  realizing  that  additional  supplies  of 
natural  gas  could  not  be  produced  for  52$  per  mcf.  Up  to  this  time,  the 
Commission  has  been  derelict  in  its  responsibility  for  insuring  ade- 
quate supplies  of  natural  gas  by  its  short-sightedness.  This  short- 
sightedness caught  up  to  America  in  1973,  and  pipelines  started  ex- 
periencing massive  curtailments  in  their  supply  of  natural  gas. 

We  would  like  to  trace  from  an  historical  standpoint  how  this  coun- 
try got  into  such  a  serious  natural  gas  shortage  problem.  This  histori- 
cal foray  will  serve  to  illustrate  our  point  that  it  is  only  now  that  the 
Commission  has  begun  to  recognize  and  remedy  its  lack  of  vision  in 
the  past. 

In  the  fall  of  1960  the  Federal  Power  Commission  reached  the  con- 
clusion that  its  efforts  to  determine  producer  rates  on  a  company-bv- 
company  basis,  based  on  the  same  type  of  cost-of -service  approach 
used  for  pipeline  companies,  was  administratively  impossible.  The 
Commission's  dockets  were  swamped  with  thousands  of  cases,  and  in 
the  six  years  since  the  Commission  was  determined  to  have  jurisdiction 
over  producer  sales  by  the  Supreme  Court  in  1954,  the  Commission  had 
decided  only  two  producer  rate  cases. 
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Therefore,  the  Commission  turned  to  establishment  of  producer 
rates  on  the  basis  of  a  producing  area.  At  that  time  the  Commission 
Staff  and  other  parties  representing  consumer  interests  advocated  the 
use  of  an  average  industry-wide  unit  cost  of  service  to  establish  a 
ceiling  rate  for  producers  in  each  producing  area.  Natural  gas  produ- 
rongly  opposed  this  approach,  contending  that  the  imposition  of 
an  average  unit  cost  of  sen  ice  would  prevent  the  exploral  ion  for,  and 
development  of,  gas  projects  which  were  expected  to  cost  above  the 
industry-wide  average.  The  producers  stated  repeatedly  in  their  evi- 
dence in  the  area  rate  proceedings  that  failure  to  allow  producers  to 
recover  their  "marginal  i  ost"  or  the  co  I  of  the  higher-priced  projects, 
either  as  reflected  by  marginal  cost  studies  or  by  the  marketplace 
(which  by  ec<  -'-'  definition  automatically  equates  itself  to  the 

marginal  cost)  Would  inevitably  result  in  adequate  gas  supplies  for 
the  United  States  over  the  longer  term. 

Throughout  the  1960's,  however,  the  Federal  Power  Commission 
rejected  these  arguments  on  the  theory  that  supplies  of  gas  were4  ample 
and  that  the  produce]--  should  be  held  down  to  the  "lowest  reasonable" 
price  based  on  an  average  historical  industry-wide  unit  cost  estimate. 
These  estimates,  initially  based  On  test  years  of  1960  and  1962,  fell 
farther  and  farther  behind  the  continually  increasing  actual  cost  of 
finding  new  gas  reserves.  Because  the  gas  producing  industry  was  so 
huge  and  complex,  however,  and  because  of  the  fact  that  the  United 
States  had  built  up  by  1960  proved  reserves  in  excess  of  260  trillion 
cubic  feet,  the  result  of  these  policies  was  not  immediately  apparent. 
This  is  because  gas  already  discovered  will  continue  to  be  developed. 
Even  though  the  price  is  much  less  than  would  be  required  to  initiate 
the  project  from  its  inception,  the  trend  in  reserve  discoveries  con- 
tinued to  increase  until  1966.  With  the  FPC  Pernua/n  decision  in  1965, 
and  the  affirmance  by  the  Supreme  Court  of  that  decision  in  1968,  the 
incentive  for  exploration  and  development  was  substantially  reduced. 

The  result  of  this  decision  was  a  decline  in  reserve  discoveries  begin- 
ning in  r,)(38  (except  for  one  year.  r.>7<).  when  the  Prudhoe  Bay  reserves 
were  added)  so  that  in  every  year  since  1968  the  reserves  added  have 
been  approximately  one-half  of  the  reserves  being  produced. 

Still,  the  impact  of  the  Commission's  policies  was  not  readily  appar- 
ent to  the  consumer,  because  the  production  statistics  remained  at  high 
levels,  as  the  pipelines  continued  to  purchase  gas  from  reservoirs 
already  discovered.  It  was  not  until  about  1!»7.*>  that  die  pipelines  began 
severe  curtailments  to  their  customers,  because  as  production  from  the 
older  iields  declined  there  were  insufficient  new  held-  being  added  to 
replace  them. 

Li  order  to  understand  the  charges  and  allegations  being  made  by 
the  report  today,  it  is  also  important  to  trace  the  position  of  the 
Federal  Power  Commission,  responsible  pipeline  and  distribution 
companies,  Public  Utility  Commissions,  and  the  extremist  industry 
critics  over  this  time  period. 

Throughout  the  1960's  the  FP(  3  remained  skeptical  of  the  producer-' 
arguments  that  the  FPC  policies  would  lead  to  gas  shortages.  But 
beginning  in  1969  and  li>7o.  the  FPC  became  alarmed  by  the  fact  that 
the  reserve  addition-  were  only  about  half  of  the  gas  being  produced. 
In  the  area  rate  cases  pending  before  it  at  that  time,  involving  Southern 
Louisiana.  Other  Southwest,  and  Texas  Gulf  Coast,  the  FPC  -cut  its 
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auditors  and  investigators  into  the  producers'  offices  and  made  spot 
checks  of  various  reserve  figures.  It  called  to  the  witness  stand  the 
Chairman  of  the  AGA  Reserves  Committee  and  subjected  him  to 
interrogatories  and  cross-examination.  As  a  result  of  these  investiga- 
tions and  studies,  the  FPC  concluded  that  the  reserve  estimates  were 
reasonably  accurate,  that  the  shortage  was  real,  and  that  steps  should 
be  taken  to  attempt  to  alleviate  the  shortage.  Because  of  the  precedents 
established  in  the  1960's  however,  the  Federal  Power  Commission  was 
reluctant  to  abandon  ceiling  rates  based  on  industry-wide  unit  cost 
studies.  Therefore,  it  continued  to  ground  its  ceiling  rates  on  an  average 
unit  cost  basis  in  all  of  the  area  rate  decisions  which  were  issued  in  the 
early  1970's. 

The  result  of  this  action  was  to  continue  producer  ceiling  rates  at 
price  levels  which  were  far  below,  and  becoming  increasingly  farther 
below,  the  marginal  cost  of  finding  new  gas  which  increased  at  a  much 
more  rapid  rate  than  the  increases  in  the  producer  ceiling  prices. 

Throughout  the  1960's  the  gas  distribution  and  pipeline  companies 
made  major  eiforts  in  the  area  rate  proceedings  to  hold  the  producer 
prices  to  the  average  unit  cost  figure.  When  the  results  of  this  FPC 
policy  began  to  be  apparent  in  1969  and  1970,  a  number  of  these  com- 
panies went  to  private  geological  consultants  and  made  their  own 
surveys  to  determine  whether  the  gas  shortage  was  real.  These  inde- 
pendent geological  consultants  assured  these  companies  that  the  short- 
age was  real  and  could  be  expected  to  ^t  worse  if  the  producers  were 
not  permitted  to  recover  their  replacement  costs  of  finding  new 
supplies.  Responsible  managements  in  most  of  these  companies  then 
realized  that  although  the  effect  of  the  FPC  policy  was  lower  prices 
for  the  near  term,  the  long-range  effect  of  the  FPC  policy  would  be 
increasing  gas  shortages  and  sharp  price  increases,  which  would  have 
to  be  greater  the  longer  they  were  deferred.  Therefore,  these  companies 
came  into  the  FPC  proceedings  and  advocated  price  increases,  in  order 
to  attempt  to  bring  the  supply  and  demand  into  balance. 

At  the  extreme  end  of  the  spectrum  in  producer  rate  cases  appeared 
a  group  of  self-acclaimed  "consumer  advocates"  who  viewed  the  pro- 
ducing industry  with  extreme  suspicion.  It  is  these  groups  which  have 
continued  the  skepticism  of  the  1960's  into  the  shortage  conditions 
of  the  1970's.  Although  all  responsible  segments  of  the  industry,  all 
government  agencies,  and  independent  economists  which  have  taken 
the  trouble  to  thoroughly  investigate  the  problem  have  become  con- 
vinced that  the  gas  shortage  is  real  and  that  it  is  caused  by  short- 
sighted ratemaking  policies  of  the  FPC,  these  groups  have  insisted 
that  the  shortage  is  a  result  of  some  monstrous  and  gigantic  con- 
spiracy conceived  and  carried  out  by  the  producing  industry.  These 
so-called  consumer  advocates,  as  is  the  Subcommittee  Majority,  have 
been  undeterred  by  the  fact  that  their  charges  have  been  disproven 
time  and  again  before  the  FPC. 

Before  passing  on  directly  to  the  Subcommittee's  case  studies  and 
recommendations,  we  believe  that  we  must  comment  upon  two  addi- 
tional assertions  made  in  the  report  in  its  discussion  of  the  Commis- 
sion's mandate.  First,  in  a  further  attempt  to  justify  regulation  of 
the  well-head  price  the  report  states  : 

The  appropriate  extent  of  Federal  regulation  over  the  natural  gas  industry 
is  a  subject  of  dispute.  Although  natural  gas  producers  are  not  legal  monopolies 
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,(..<:..  licensed),  the  industry  Is  dominated  by  large  producers  which  are  gener- 
ally Integrated  vertically  .  .  .  I  Emphasis  added  | 

We  hasten  to  point  out  to  the  Subcommittee  Majority  thai  the 
natural  gas  industry  is  not  integrated  vertically  as  m  nil.  '11ns  in- 
dustry with  few  exceptions  is  composed  of  three  distincl  segments 
which  are : 

(1)  Producer 
(^)   Pipeline 
(3)    Distributors 

Exxon,  Texaco,  Gulf,  etc  sell  their  gas  to  non-affiliated  pipelines 
which  in  turn  sell  it  to  non-afliliated  distributors.  This  is  by  no  means 
vertical  integration.  To  illustrate  this  point,  we  call  the  Majority's 
attention  to  their  own  case  studies.  In  the  Mobil-Grand  Isle  95  case 
for  instance,  Mobil,  the  producer,  was  selling  its  pis  to  TrunkTmc.  the 
pipeline  which  would  in  turn  sell  it  to  its  distributor  customers.  To 
have  vertical  integration,  Mobil  would  have  had  to  have  been  selling 
to  a  Mobil  affiliated  pipeline  with  the  pipeline  selling  to  a  further 
affiliated  distributor.  This  is  quite  simply  not  the  case. 

The  second  point  that  we  are  required  to  comment  on  is  the  follow- 
ing statement  in  the  report : 

This  inconsistency  between  the  law  and  the  FPC's  predilections  has  produced 
a  series  of  judicial  decisions  over-ruling  Commission  actions  not  in  keeping  with 
the  concept   of  cost-balanced  regulation  as  mandated  by  the  Natural  (his  Act. 

This  statement  amply  illustrates  the  point  that  we  made  earlier  in 
these  views  that  the  Majority  will  ignore  those  facts  which  militate 
against  their  position.  What  the  report  fails  to  bring  out  is  that  the 
Commission  has  been  upheld  by  the  courts  in  every  area  and  national 
rate  proceeding.  These  are  the  most  important  cases,  and  in  these  cases 
the  FPC  has  indeed  a  record  of  success  as  Table  I  which  follows 
illustratevS: 
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Rate  less 

production 

tax  and 

gathering 


1.  Statement  of  General  Policy,  No.  61-1,  24  FPC  818 

(1960). 

2.  Permian  Basin  Area  Rates,  (Permian  I)  Opinion  No. 

468,  34  FPC  159,  rehearing  denied,  Opinion  No. 
468-A,  34  FPC  1068  H965),  affirmed,  In  re  Per- 
mian Basic  Area  Rate  Cases,  390  U.S.  747  (1968) 

3.  Southern  Louisiana  Area  Rate  Proceeding  (SOLA  I), 

Opinion  No.  546,  40  FPC  530  (1968),  amended  by 
Opinion  No.  546-A,  41  FPC  301  0969),  rehearing 
denied.  41  FPC  616  (1969),  affirmed,  Southern 
Louisiana  Area  Pate  Cases  v.  FPC,  428  F.  2d  407 
(5th  Cir.),  cert,  denied,  Public  Service  Commission 
of  New  York  v.  Amerada  Hess  Corp.,  400  U.S.  950 
(1970) 

4.  Hugoton-Anadarko  Area   Rate  Proceeding,  Opinion 

No.  586,  44  FPC  761,  rehearing  denied,  44  FPC 
1434  (1970),  affirmed,  In  re  Hugoton-Anadarko 
Area  Rate  Case  v  FPC,  466  F.  2d  974  (9th  Cir.  1972).. 

5.  Appalachian   &   Illinois   Basin  Area   Rates  (Appal- 

achian-Illinois), Order  Nn.  411,  44  FPC  1334 
(1970),  rehearing  denied,  Order  No.  411-B,  44  FPC 
1334  (1970).  rehearing  denied,  Order  No.  411-B, 
44  FPC  1*87  C1970).  Subseauent  interpretation, 
Opinion  No.  639,  48  FPC,  1299  0972),  affirmed, 
Shell  Oil  Co.  v.  FPC,  491  F.  2d  82  (5th  Cir.  1974) 

6.  Texas  Gulf  Coast  Area  Rate  Proceedin?  (Texas  Gulf 

Coast)  Opinion  No.  595,  45  FPC  674,  rehearing 
denied,  Opinion  No.  595-A,  46  FPC  827  (1971),  re- 
manded, Public  Service  Commission,  State  of  New 
York  v.  FPC,  487  F.  2d  1043  (D.C.  Cir.  1973),  re- 
manded, Mobil  Oil  Corp.  v.  FPC,  417  U.S.  964 
(1974),  affirmed  Public  Service  Commission,  State 
of  New  York  v.  FPC,  516  F.  2d  746  (D.C.  Cir.  1975). . 
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7.  Rocky  Mountain  Area  Rates  (Rocky  Mountain)  Order 

No.  435,  46  FPC  68  (19711,  modified,  46  FPC  620 
(1971),  rehearing  denied,'  49  FPC  1279  (1973), 
affirmed,  American  Public  Gas  Ass'n  v.  FPC,  498 
F.2d  718  P.C.  Cir.  1974) 22.5-24 

8.  Southern  Louisiana  Area  Rate  Proceeding  (SOLA  II), 

Opinion  No.  598,  46  FPC  86  (1971)  rehearing 
denied,  46  FPC  633  (1971),  affirmed,  Placid  Oil  Co. 
v.  FPC,  483  F.2d  880  (5th  Cir.  1973),  affirmed,  Mobil 
Oil  Corp  v.  FPC,  417  U.S.  283  (1974) 26 

9.  Other   Southwest   Area    Rates    (Other   Southwest) 

Opinion  No.  607,  46  FPC  900  (1971),  rehearing, 
Order  No.  607-A,  47  FPC  99  (1972),  affirmed,  In  re 
Other  Southwest  Area  Rate  Case  (OSWAI),  484  F.2d 
469  (5th  Cir.  1973),  cert,  denied,  Mobil  Oil  Corp.  v. 
FPC,  417  U.S.  973  (1974) 22.  5-2S 

10.  Area  Rate  Proceeding  (Permian  II),  Opinion  No.  662, 

50  FPC  390,  rehearing  denied,  Opinion  No.  662-A, 
50  FPC  932.  moiion  for  reconsideration  denied,  50 
FPC  1250(1973) 35 

11.  Just  &  Reasonable  National  Rates  For  Sales  of  Na- 

tural Gas,  Opinion  No.  699 -H,  52  FPC  1604  (1974), 
affirmed,  Shell  Oil  Co.  v.  FPC,  520  F.2d  1061  (1975), 
rehearing  denied,  525  F.2d  1261  (5th  Cir.  1976), 
cert,  denied,  96  S.  Ct.  2661  (1976) 50 

12.  National  Rates  for  Jurisdictional  Sales  of  Natural  Gas 

Dedicated  to  Interstate  Commerce  on  or  after  Jan- 
uary 1,  1973,  for  the  Period  Jan.  1,  1975  to  Dec.  31, 
1976,  Opinion  No.  770,  Docket  No.  RM  75-14 
(July  27,  1976).. 142 
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26.8  cents  for  West  Virginia. 
2  Rates  includes  a  production  of  severance  tax. 


CASE   STUDIES 

A.  The  FPCs  failure  to  enforce  the  delivery  obligations  of  natural 
gas  producers 

This  discussion  in  the  report  would  have  us  believe  that  there  is 
such  a  thing  as  a  "fixed-minimum  daily  contract  requirement"  in  gas 
sales  contracts  between  producers  and  pipelines.  This  is  true  only  for 
warranty  contracts. 

The  report  quotes  Chairman  John  Nassikas  and  an  FPC  Deputy 
General  Counsel  to  the  effect  that  there  is  such  a  thing  as  a  fixed- 
minimum  daily  contract  requirement,  but  then  goes  on  to  say  the 
following : 

Warranty  contracts  arc  rare.  Normal!}/,  natural  gas  sales  contracts  do  not  con- 
tain a  stated  daily  delivery  volume.  (Emphasis  added) 

The  report,  thus,  recognizes  the  distinction  between  a  warranty  eon- 
tract,  which  is  not  only  rare  but  extremely  rare,  and  the  typical  gas 
sales  contract,  but  would  still  hold  the  latter  to  some  firm  daily  de- 
livery obligation.  It  appears  to  me  that  (lie  Majority  is  under  the  same 
fundamental  misconception  as  the  Commission  was  prior  to  the  issu- 
ance of  Order  No.  539.  This  explains  the  quotes  from  Chairman  Nas- 
sikas and  the  FPC  Deputy  General  Counsel  on  this  point.  The  Com- 
mission, to  its  credit,  reversed  itself  on  this  question  because  it  came 
to  the  realization  that  there  is  no  such  thing  as  a  fixed-minimum 
daily  contract  delivery  obligation, thus, Order  Xo.  539-B. 

The  confusion  in  this  area  results  Prom  the  language  in  the  standard 
gas  sales  contract  which  mentions  the  words  "Daily  Contract  Quantity 
(DCQ)."  This  language  has  been  interpreted  evidently  by  the  Ma- 
jority and  formerly  by  the  FPC  as  stipulating  a  fixed-minimum  daily 
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ronf  pad  requirement.  This  is  no!  so,  and  we  will  attempt  to  explain  in 
the  most  concise  terms  possible  why  this  is  not  so,  as  well  as  explaining 
how  (his  language  developed  in  the  natural  gas  industry. 

In  earlier  years  in  this  industry,  there  were  more  than  ample  sup- 
plies of  natural  gas,  and  it  was  the  producer  who  was  attempting 
diligently  to  sell  his  gas.  The  pipelines,  on  the  other  hand,  did  not 
have  the  demand  necessary  to  lake  all  that  I  he  producer  could  deliver. 
The  pipeline  demands  were  large  during  (he  winter  beating  season, 
but  very  light  during  (he  summer  months.  The  producer,  however, 

had  a  year-round  obligation  to  their  lessor  as  (he  typical  oil  and  gas 

lease  requires  t he  lessee  to  diligent  ly  produce  the  property.  ( liven  ( hese 
countervailing  considerations,  (he  parties  developed  what  is  known  as 
a  "take  or  pay  clause."  Some  "take  or  pay  clauses"  involve  reference 
to  a  specified  percentage  of  the  delivery  capacity  (delivery  capacity 
contracts)  of  the  wells  on  the  dedicated  acreage,  while  others  involve 
reference  to  (he  "recoverable  reserves"  under  (he  contract    (reserve 

ratio  contracts). 

The  obligation  of  the  pipeline,  under  these  ''take  or  pay"  provisions 
is  to  take  from  the  producer  a  certain  percentage  of  the  estimated 
reserves  under  a  reserve  ratio  contract  or  a  stated  percentage  of  the 
delivery  capacity  of  the  dedicated  acreage  under  the  delivery  capacity 
contracts.  If  the  pipeline  did  not  take  what  it  agreed  to  take,  then  it 
was  required  to  pay  for  the  volume  not  taken  or  sonic*  specified  per- 
centage of  the  volume  not  taken.  Thus,  we  have  the  "take  or  pay'' 
contract. 

The  logic  of  those  who  say  (hat  oven  these  types  of  contracts  specify 
a  fixed-minimum  daily  delivery  obligation  on  the  producer  runs  like 
this:  if  the  pipeline  is  obligated  to  "take  or  pay"  for  a  specified 
"DCQ",  then  the  producer,  conversely,  must  be  obligated  to  deliver 
what  the  pipeline  is  required  to  take.  This  at  first  blush  appears  to  be 
very  logical  even  as  we  have  explained  the  nature  of  the  "take  or  pay" 
type  contract.  The  typical  contract  must,  however,  be  scrutinized 
further  to  determine  what  is  the  producer's  actual  lejral  obligation. 

The  next  Step  in  our  review  should  be  to  take  a  look  at  some  actual 
language  from  the  standard  gas  sales  contract.  The  following  is  lan- 
guage from  what  we  have  determined  to  be  a  typical  delivery  capacity 
contract,  which  contract  in  its  entirety  is  attached  hereto  as  Appendix 

ill)  The  term  "Seller's  delivery  capacity,"  as  used  herein,  shall  menu  Seller's 
pro  rain  part  of  the  maximum  amount  of  (/as  well  gas  which  can  he  withdrawn 
in  a, in  one  day  from  the  lease,  under  applicable  rules  and  regulations  and  in 
accordance  with  prudent  operating  practices,  and  which  is  available  for  delivery 
at  the  delivery  points  provided  for  in  this  Agreement  at  the  pressure  required 
by  Section  s  hereof.  (  Emphasis  Added) 

*****  *  * 

(3)   Quantity:  During  each  year  Seller  agrees  to  sell  and  deliver  to  Buyer, 
and  Buyer  agrees  to  purchase  and  receive  all  of  Seller's  share  of  the  following 
quantities  of  gas  produced  from  the  lease;  provided,  however,  that  in  tin  • 
said  quantities  which  are  available  are  not  taken,  Buyer  agrees  to  pay  for  said 
quantities  not  taken.  <  Emphasis  Added  i 

(a)  Commencing  on  the  date  of  first  delivery  hereunder  and  continuing  for 
a  period  of  five  (5)  years  thereafter,  a  quantity  of  (jus  equal  to  ninety  percent 
{90fy  t  of  seller's  delivery  capacity,  such  delivery  capacity  to  be  <i<  U  rmined  by 
Si  Her  in  the  conduct  of  p<  riOdic  t<  Sts  OS  In  reinaftcr  .set  forth.  <  Emphasis  Added  | 

(b)  Commencing  five  (5)  years  from  the  date  of  first  delivery  and  continuing 
throughout  the  term  of  this  Agreement,  a  quantity  of  wis  equal  to  eighty-five 
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percent  (85%)  of  Seller's  delivery  capacity,  such  delivery  capacity  to  be  deter- 
mined by  seller  in  the  conduct  of  periodic  tests  as  hereinafter  set  forth. 
I  Emphasis  Added  | 

(c)  Buyer  shall  have  the  right  to  purchase,  and  Seller  will  sell  and  deliver 
to  Buyer,  such  additional  quantity  of  gas  per  day  as  Buyer  may  from  day  to  day 
elect  to  purchase  up  to  a  total  quantity  equal  to  the  smallest  of  the  following 
quantities : 

(i »  Seller's  pro  rata  part  of  the  total  quantity  which  the  wells  are  capable  of 
producing  when  produced  at  their  maximum  efficient  rates  of  flow;  or  (Emphasis 
Added) 

( ii)  Seller's  pro  rata  part  of  the  total  quantity  which  the  wells  are  capable  of 
producing  when  produced  at  their  respective  allowahle  rates  of  flow  under 
applicable  orders,  rules,  regulations  or  laws;  or  (Emphasis  Added) 

(iii)  Seller's  pro  rata  part  of  the  total  quantity  equal  to  all  casinghead  gas 
and  a  quantity  of  gas  well  gas  equal  to  Seller's  delivery  capacity.  (Emphasis 
Added) 

(d)  The  gas  purchased  hereunder  shall  be  delivered  and  received  as  nearly  as 
practicable  at  uniform  hourly  and  daily  rates  of  flow.  The  daily  quantity  of  gas 
actually  delivered  and  taken  may  vary  ten  percent  (10%)  above  or  below  the 
quantity  requested  by  Buyer  to  be  delivered  hereunder,  but  in  no  event,  how- 
ever, shall  the  total  quantity  delivered  and.  taken  during  any  month  vary  more 
than  fire  percent  (5%)  above  or  below  the  total  quantity  requested  by  Buyer 
to  be  delivered  hereunder  for  such  month.  (Emphasis  Added) 

******* 
(g)  Seller's  delivery  capacity  on  each  day  of  the  period  between  the  effective 
date  of  any  two  (2)  consecutive  tests  thereof  shall  be  considered  to  be  the  same 
as  Seller's  delivery  capacity  determined  by  the  first  of  such  two  (2)  tests.  If 
on  any  one  day  Seller  fails  to  deliver  for  any  reason  except  force  majeure  the 
quantity  of  gas  well  gas  requested  by  Buyer  {normal  dispatching  variations,  not 
to  exceed  five  percent  [5%~]  excepted),  then  the  quantity  of  gas  well  gas  actually 
delivered  on  such  day  shall  be  deemed  to  be  Seller's  delivery  capacity  for  the 
duration  of  such  failure.  Buyer  agrees  to  notify  Seller  of  the  failure  of  Seller 
to  deliver  the  quantities  so  requested  as  soon  as  practical  after  Buyer  learns  of 
such  failure  in  the  course  of  Buyer's  normal  and  customary  operating  pro- 
cedures. (Emphasis  Added) 

As  the  careful  observer  will  note,  every  reference  in  this  contract 
is  pegged  to  the  capacity  of  the  wells  to  produce  and  not  to  any  fixed 
quantity  of  gas.  Delivery  capacity  is  initially  determined  by  tests,  and. 
again,  the  uninitiated  could  jump  to  the  conclusion  that  this  is  the 
fixed  amount  they  have  been  talking  about  all  along.  We  call  your 
attention,  however,  to  Section  3(g)  of  the  contract  which  provides 
that  delivery  capacity  cannot  exceed  the  amount  actually  delivered. 
This  differs  substantially  then  from  the  warranty  type  contract  which 
does  set  a  fixed-minimum  daily  contract  requirement  for  delivery, 
because  this  contract  is  based  on  the  ability  of  the  wells  to  produce. 

Xow  for  a  look  at  the  reserve  ratio  type  contract.  We  will  quote 
the  relevant  portions  of  the  contract  below  and  attach  it  in  full  as 
Appendix  II : 

Article  IV — Quantity 

1.  Seller  agrees  to  sell  and  deliver  to  Buyer  and  Buyer  agrees  to  purchase 
and  take  from  Seller  hereunder  or  pay  Seller  for,  whether  taken  or  not,  during 
each  accounting  year  an  arerage  daily  quantity  of  gas  attributable  to  Seller's 
interest  committed  hereunder,  equal  to  one  million  (1.000.000)  cubic  feet  for 
each  seven  billion  three  hundred  million  i  7.300.000.000)  cubic  feet  of  reserves 
r/s-  established  under  Article  TIT  hereof,  and  adjusted  as  hereinafter  set  forth, 
provided  Seller  is  able  to  develop  and  maintain  a  daily  deliverability  equal  to 
one  hundred  twenty-five  (125)  percent  of  such  average  daily  quantity.  If  the 
volume  of  reserves  Shall  cither  increase  or  decrease  as  a  result  of  any  deter- 
mination made  in  accordance  with  Article  111  hereof,  said  daily  quantity  of 
gas  shall  be  adjusted  in  accordance  with  the  above  provisions  of  this  Section  1. 
Subject  to  the  other  provisions  of  this  Article  IV.  so  long  as  allowables  are 
set  for  wells,   Buyer  further  agrees   to  nominate   in   the    aggregate   for   each 


yearly  period  at  leasl  one  million  (1,000,000)  cubic  feet  dally  for  each  seven 
billion  three  hundred  million  (7,300,000,000)  cubic  fieel  of  the  aggregate  net 
recoverable  gas  reserves  committed  hereunder.  For  all  purposes  In  connection 
with  the  obligations  of  Seller  to  deliver  and  Buyer  to  take  gas  hereunder,  net 
recoverable  reserves  as  of  any  determination  under  Article  ni  hereof  Bhall  be 

adjusted  hy  adding  thereto  the  total  gas  delivered  hereunder  bo  date  Of  said 
determination  from  the  acreage  for  which  determination  was  made.  Notwith- 
standing the  provisions  set  out  in  this  Section  1  to  the  Contrary,  during  the  lir.-t 
60  months  from  the  date  of  initial  delivery  hereunder,  the  average  daily  quan- 
tity for  this  Agreement  shall  he  either  the  aggregate  volume  obtained  when 

adding  the  results  of  multiplying  Scller"s  interest  committed  hereunder  in  each 
well  connected  hy  Haver  times  two  million  (2,000,000)  cubic  feet  or  one  million 
I  1,000,000)  cubic  feet  for  each  three  billion  six  hundred  fifty  million  (3,650,000,- 
1  00)   cubic  feet  of  reserves  as  established  under  Ariicle  III  hereof,  whichever  is 

the  greater.  I  Emphasis  Added) 

2.  Except  as  permitted  by  Seller,  Buyer  a<jrces-  that  its  take  of  gas  hereunder 
during  any  one  day  shall  never  he  less  than  seventy-five  1 7.7 1  j,<n<»t  nor 
more  han  one  hundred  twenty-five  e/?-7i  percent  of  the  average  daily  quantity 

8€i  forth  in  Section  1  ahore.  (Emphasis  Added  i 

3.  Should  seller  be  unable  to  develop  or  to  maintain  for  a  period  of  thirty 
rinji*  a  deliverability  equal  to  one  hundred  twenty-five  (125)  i><  ret  nt  of  the 
average  daily  quantity  set  forth  in  Section  I  above,  then  in  that  event  said  average 
daily  quantity  shall  t>e  reduced  to  eighty  (80)  percent  of  the  deliverability  which 
Seller  is  able  to  develop  and  maintain;  provided,  however,  that  Seller  shall  have 
the  right  at  any  time  to  re-establish  an  average  daily  quantity  based  upon  the 
rate  of  taking  provided  for  in  Section  1  above  hy  restoring  deliverability  equal 
to  at  least  125  percent  thereof.  I  Emphasis  added  i 

Thus,  under  this  type  of  contract,  the  seller  has  agreed  to  deliver 
125  percent  of  the  "average  daily  quantity",  which  is  initially  estab- 
lished at  lninicf  of  gas  for  each  7.3  bef  of  reserves.  If  the  seller,  how- 
ever, cannot  meet  the  125  percent  daily  deliverability  requirement,  then 
it  is  reduced  under  the  contract  to  80  /><  rant  of  actual  dt  Iwi  rabUity. 

We  trust  that  this  discussion  has  dispelled  any  notion  of  a  "fixed- 
niininiuin  daily  contract  requirement"  in  "take  or  pay"  type  contracts. 
The  delivery  obligation  of  the  producer  has  a  direct  correlation  to  the 
ability  of  the  wells  to  produce.  The  delivery  obligation  can  vary  and 
as  such  is  not  fixed  for  neither  the  delivery  capacity  type  nor  the 
rve  ratio  type  contract.  These  contracts  were  negotiated,  bear  in 
mind,  by  those  persons  most  knowledgeable  about  this  industry — the 
pipeline  and  the  producer.  Both  of  them  recognize  the  nuance-  and 
vicissitudes  of  the  production  end  of  the  business.  They  know  that  there 
are  many  uncertainties  and  variables  which  are  simply  unknown  at 
the  time  a  project  i-  begun.  Producers,  a.-  such,  simply  do  not,  except 
in  warranty  type  contracts,  guarantee  a  certain  performance  standard. 

In  taking  a  contrary  position,  the  Majority  ignores  the  fact  that  gas 
sale-  contract-  are  entered  into  between  producers  and  pipelines 
shortly  following  the  discovery  of  the  reserves  dedicated  to  the  con- 
tract, or  in  other  word-,  prior  to  the  significant  development  of  those 
reserves.  At  this  time,  neither  party  can  with  any  degree  of  exactitude 
predict  the  amount  of  reserves  in  question  nor  the  delivery  capacity 
of  the  well-. 

Even  if  one  concede-  the  point  that  the  standard  contract  does  not 
call  for  a  fixed-daily  delivery  requirement,  om1  could  .-till,  we  suppose, 
say  that  producers  were  not  meeting  the  delivery  obligations  in  the 
contract  even  under  the  standard-  that  we  have  outlined.  I  f  they  were 
to  raise  that  argument,  we  would  ask  for  proof.  What  evidence  is  there 
that  producers  are  not  b'ving  up  to  their  delivery  obligations  under 
the  contract  \  We  wotdd  also  ask  why  the  pipelines  have  not  sued  the 
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producers.  The  answer  to  that  question,  we  think,  is  clear — the  pipe- 
lines do  not  have  a  cause  for  action,  and  producers  are  meeting  the 
contractual  obligations.  The  Subcommittee  has  produced  no  evidence 
to  the  contrary.  We  feel  certain  that  driven  what  they  know  now  those 
at  the  Commission  would  not  agree  with  the  Subcommittee  report  that 
standard  gas  sales  contracts  have  minimum  delivery  obligations.  The 
four  cases  mentioned  in  the  Subcommittee  report  do  not  offer  support 
for  that  conclusion. 

CITIES    SERVICE SOUTH    BRAZOS   BLOCK   A-7  6 

The  first  case  mentioned  is  Cities  Service — Block  A-76  which  the 
report  indicates  in  bold-face  print  was  a  Subcommittee  report,  but  in 
the  fine  print  of  the  footnote  acknowledges  that  it  was  not  a  Subcom- 
mittee report,  but  a  staff  report.  This  staff  report  was  never  put  to  a 
vote  of  the  Subcommittee,  nor  was  there  any  opportunity  for  minority, 
dissenting  or  additional  views. 

The  substance  of  this  "staff"  report  dealt  wTith  the  shut-down  of 
Cities  Service's  South  Brazos  Tract,  A-76,  for  the  purpose  of  making 
pipe  repairs  on  its  gas  producing  wells.  The  record  of  the  hearings  left 
no  doubt  that  the  workover  was  necessary.  The  question  then  was  the 
timing  of  the  workover.  Could  it  have  been  done  in  the  summer?  Could 
it  have  been  commenced  prior  to  August  30,  1974?  In  making  this 
determination,  there  were  two  principal  issues.  One,  whether  or  not  a 
suitable  workover  rig  w7as  available,  and  two,  whether  Cities  Service 
had  the  tubing  necessary  to  perform  the  workover. 

With  regard  to  the  workover  rig,  the  Subcommittee  staff  report 
indicated  that  Rig  51,  owned  by  Dresser  Offshore  Service,  Inc..  was 
available  and  suitable  to  perform  a  workover.  Mr.  Oliver  of  Cities 
Service  testified  before  the  Subcommittee  that  Rig  51  would  not  fit 
the  platform  and  it  would  take  a  major  operation  to  remove  produc- 
tion equipment  from  Cities  Service  platform  to  accommodate  Rig  51. 
Mr.  Oliver  further  testified  that  it  would  take  a  one  month  period  of 
time  in  order  to  accommodate  Rig  51,  and  during  the  month,  produc- 
tion from  A-76  would  have  to  be  completely  curtailed. 

The  Subcommittee's  staff  contacted  three  persons :  Mr.  Paul  Vernon, 
with  Progress  Marine,  Inc.;  Mr.  Robert  Whittaker  of  the  U.S.  Geo- 
logical Survey;  and  Mr.  Rene  Joffroin  of  Harvey  Fabricating  Di- 
vision, who  indicated  that  it  would  take  between  three  and  five  days 
to  remove  the  production  equipment  on  A-76  and  accommodate  Rig 
51.  Mr.  Whittaker  and  Mr.  Joffroin  never  went  to  the  Cities  Service 
platform  to  evaluate  the  time  needed  to  accommodate  Rig  51,  but  used 
photographs  of  the  A-76  platform  to  make  their  judgments.  The 
conclusions  of  Messrs.  Vernon,  Whittaker,  and  Joffroin  have  been 
disputed  by  a  study  made  by  Brown  and  Root,  a  leading  engineering 
firm,  wrhich  indicated  that  it  would  have  taken  25  days  to  make  Rig  51 
suitable.  Brown  and  Root's  study  is  consistent  with  Mr.  Oliver's  testi- 
mony. This  study  of  the  matter  indicated  that  one  of  the  pieces  of 
production  equipment  that  would  be  required  to  l>e  removed  in  order 
to  use  Rig  51  weighed  185  tons.  Brown  and  Root  was  fully  knowledge- 
able concerning  A-76's  platform  in  that  they  installed  the  equipment 
on  this  platform.  Brown  and  Root  was  also  fully  familiar  with  Rig  51. 

With  regard  to  the  availability  of  tubing,  it  is  an  established  fact 
that  tubing  was  in  scarce  supply  during  the  summer  of  1974.  Cities 
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Service  Deeded  a  large  quantity  of  '■>[■/'  pipe,  but  were  never  able  to 
acquire  all  the  .*,»1L»,/  pipe  thai  they  needed.  Cities  Service  was  required 
to  substitute  3%"  pipe  with  2%  P'l^  ,<)r  which  they  were  required 
to  pav  a  premium  price,  because  they  were  attempting  to  work  the 
platform  over  as  fast  as  possible.  Additionally,  in  spite  of  the  fact 
that  the  workover  was  not  commenced  until  August  30,  L974,  the  six 
Cities  Service  wells  continued  to  produce  gas  at  very  nigh  volumes. 

Cities  Service  was  also  advised  by  their  pipeline  by  letter  of  April  19, 
l'.'TL  that   it  hail  no  slack  demand  periods,  and  thus,  needed  all  of  the 

gas  it  could  get  whenever  it  could  get  it.  Cities  Service  relied  on  this 
fetter  in  making  their  workover  planning  decisions. 

The  stall'  report  of  the  Subcommittee  indicated  that  shut-down- 
such  as  A  76  had  c,the  effect  of  intensifying  pressure  on  Congress  for 
deregulation."  There  is  not  a  scintilla  of  evidence  that  the  decision 
concerning  when  to  perform  the  workover  was  made  for  the  purpose 
of  intensifying  pressure  on  Congress  for  deregulation.  This  same  staff 
report  also  indicated  "the  only  way  Cities  Service  could  substantially 
improve  the  price  of  gas  would  be  through  decontrol."  The  gas  flow 
and  gas  price  from  Cities  Service  Block  A-7G  would  have  been  com- 
pletely unaffected  by  Federal  decontrol.  Cities  Service  has  a  20-year 
contract  with  Transcontinental  Pipeline  to  supply  gas  from  this  block 
at  a  price  range  from  23c1  to  29c'  per  Mcf.  This  contract  and  its  price 
would  have  been  completely  unaffected  by  decontrol.  The  price  of  gas 
was  not  a  factor.  Cities  Service  made  a  good  faith  effort  to  perform 
their  workover  as  expeditiously  as  possible. 

MOBIL — GRAND    ISLE    93 

Mobil  Oil  Corporation's  Grand  Isle  95  experiences  are  used  as  an 
example  of  a  producer  intentionally  withholding  gas  by  delaying  its 
application  for  and  aceptance  of  an  FPC  certificate.  Under  existing 
law,  a  producer  may  not  lawfully  commence  sales  in  interstate  com- 
merce without  first  getting  an  FPC  certificate.  The  report  implies 
that  this  statutory  requirement  is  some  sort  of  loophole  for  withhold- 
ing gas  supplies,  and  we  are  led  to  infer  that  producers  commonly 
withhold  gas  by  delaying  certificates  and  acceptances.  Any  rational 
and  objective  analysis  of  the  facts  show  that  the  report's  assertions 
about  what  the  Grand  Isle  95  experience1  discloses  about  the  conduct 
of  Mobil  and  other  producers  is  absurd.  We  submit  that  Mobil's  Grand 
Isle  95  certificate  case  is  the  saga  of  a  producer's  unsuccessful  efforts 
to  get  a  large  gas  field  on  production  quickly  and  to  cut  through  gov- 
ernmental red  tape,  inaction,  and  indecision.  In  deciding  whether 
Mobil's  actions  demonstrated  an  intent  to  delay  certification  and 
thereby  intentionally  withhold  gas,  one  must  answer  the  following- 
questions  : 

(1)  If  Mobil  intended  to  withhold  this  gas.  why  did  it  develop  this 
field  so  quickly?  Why  was  it  ready  to  produce  before  all  but  one 
other  field  purchased  in  tin1  ]\)7'2  lease  sale  and  the  first  one  submitted 
to  the  FPC  requiring  specific  certificate  action 

(-2)  Why  did  Mobil  on  March  10,  1975,  apply  foran  FPC  certificate 
0  days  after  it  signed  a  contract  to  -ell  gas  to  Trunklinc  if  it  wanted 
to  delay  getting  this  gas  on  productions 

(3)  If  delay  was  it-  objective,  why  did  Mobil  urge  prompt  FPC 
action  in  its  certificate  application  so  that  necessary  pipeline  facili- 
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ties  could  be  built  during  the  Gulf  of  Mexico  construction  season  so 
that  gas  could  be  delivered  that  winter? 

(4)  Why  did  the  FPC,  in  March  1973.  approve  a  Mobil  certificate 
application  to  commence  sales  to  United  Gas  Pipeline — an  applica- 
tion that  was  virtually  a  mirror  image  of  the  certificate  application 
in  the  Grand  Isle  95  case,  but  not  approve  the  Grand  Isle  95 
application? 

(5)  Why  did  the  FPC  delay  any  action  at  all  on  this  application  for 
4  months  and  then  act  only  by  asking  for  some  additional  information 
it  had  never  required  in  the  past?  Did  this  application  fall  between 
chairs?  Did  it  get  lost  or  forgotten? 

(6)  If  Mobil  wanted  to  delay,  why  did  it  supply  the  requested  in- 
formation the  next  week  and  again  re-urge  prompt  FPC1  action? 

(7)  Why  did  the  FPC  wait  6  months  to  offer  a  certificate  totally 
unlike  the  one  requested  and  which,  if  accepted,  would  force  Mobil 
to  drop  three  contract  rights  the  FPC  had  been  routinely  approving? 

(8)  If  Mobil  wanted  to  delay  why  did  it  respond  offering  to  drop 
two  of  these  contract  rights  if  only  the  FPC  would  issue  a  certificate 
before  September  5,  1975,  the  last  day  Trunkline  said  it  could  begin 
laying  necessary  pipeline  facilities? 

(9)  Why  did  the  FPC  wait  until  after  September  5,  1975,  to  re- 
spond to  this  request  and  then  refuse  to  issue  a  certificate  unless  Mobil 
waived  the  third  contract  provision  as  well — the  ten  year  term?  Does 
the  timetable  of  FPC  action  disclose  an  FPC  effort  to  get  this  gas 
on  production  that  year?  Why  did  the  FPC  wait  until  the  last  minute 
and  then  engage  in  brinkmanship  with  so  much  gas  at  stake  ? 

(10)  Was  it  responsible  for  the  FPC  to  change  its  mind  as  to  the 
Mobil  contract  and  say  that  even  though  more  than  half  the  certifi- 
cates filed  that  year  sought  terms  of  less  than  20  years,  Mobil  had  to 
have  a  20-year  term  in  order  to  begin  deliveries  ? 

(11)  If  that  FPC  position  was  responsible,  why  did  it  reverse  itself 
2  months  later  and  say  Mobile  could  have  a  10-year  term?  Why  didn't 
it  make  the  offer  September  5  ? 

(12)  If  Mobil's  original  position  was  unreasonable  and  designed  to 
intentionallv  delav  production,  why  did  the  FPC  reverse  itself  and  on 
June  29.  1976  in  Getty  Oil  Co.  et  al.  CI  75-319  et  al.  and  again  in 
Superior  Oil  Co.  et  al.  CI  74— 7.°>4  et  al.  hold  that  permanent  certifi- 
cates with  all  three  conditions  sought  by  Mobil  were  perfectly 
acceptable? 

Mobil's  Grand  Isle  95  experiences  do  not  indicate  an  intent  to  with- 
hold gas  through  a  producer  delaying  a  certificate  proceeding.  It  is 
grotesque  to  cite  this  case  as  support  for  an  effort  to  extend  the  demon- 
strably- cumbersome  and  counter-productive  FPC  regulatory  proceed- 
ings furtherthan  they  already  extend. 

EXXON  'qUINTANA — GARDEN    CITY    FIELD 

The  question  in  the  investigation  of  deliverability  in  this  field  was 
whether  or  not  Quintana,  the  operator,  should  have  drilled  additional 
wells  as  recommended  by  its  pipeline,  Columbia  Gas.  and  whether  or 
not  the  drilling  of  those  wells  would  increase  deliverability  from  the 
field.  The  new  wells  recommended  bv  Columbia  contained  small  re- 
serves for  which  there  was  no  economic  incentive  to  drill  as  the  follow- 
ing exchange  between  the  Subcommittee  Minority  Counsel  and  Mr. 
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Donald   Keller  of  Quintana    from   the   September  5,   1 1 > 7 •  >   hearing 

indicates: 
Mr.  Wundeb.  Would  it  be  a  fair  statement  then  thai  those  areas  thai  have  aol 

vet   1  ct'ii  drilled  contain  small  reserves  for  which  ymi  have  to  Spend  a  Bllbstantl  .1 

amount  of  money  to  recover  those  reserves  and  that  considering  the  price  that 
you  are  pow  receiving,  it  would  be  uneconomic  f<>r  you  to  so  drill? 

Mr.  Kia.i  !  a.  '1  bat  is  correct. 

Both  Columbia  and  Quintana  witnesses  testified  that  even  the  drill- 
ing of  new  well-  in  this  field  would  create  risks,  and  possibly  lose  some 

of  the  gas  thai  is  already  in  place.  We  wil]  first  quote  the  Columbia 
witness  .Mr.  E.  C.  Gimblel  in  a  colloquy  with  the  Subcommittee's 
Minority  Counsel : 

Mr.  WUNDEB.  Are  there  any  risks  involved  to  this  field  by  drilling  new  wells? 
Would  you  risk  losing  some  of  the  gas  that  is  already  placed  hy  drilling  the  wells? 
This  is  an  older  field,  it  was  in  production  prior  to  1963.  As  the  held  gets  older  it 
becomes  more  risky  to  drill  new  wells  in  older  fields? 

Mr.  GlMBLET.  Let's  see'.  Mure  risky  to  drill  new  wells  in  older  fields,  and  I  pre- 
sume that  you  are  referring  to  the  fact  that  the  pressure  in  certain  places  would 
he  low  ami  that  you  would  lose  circulation? 

Mr.  WUNDER.  Right. 

Mr.  GlMBLET.  There  would  he  some  risk  here  in  this  held. 

Mr.  WUNDEB.  So  for  the  wells  that  you  recommended  drilling  there  would  he 
some  risk? 

Mr.  GlMBLET.  There  would  he  risk. 

Mr.  WUNDEB.  How  would  you  characterize  the  risk — large,  small,  high,  low,  or 
could  you? 

Mr.  GlMBLET.  I  would  be  reluctant  to.  The  operator  is  in  a  hotter  position  to 
Judge  the  mechanical  problems  that  he  is  going  to  he  experiencing  in  that  field 
than  I  am.  We  are  (haling  with  an  abnormal  pressured  reservoir  and  there  are 
a  number  of  hazards  there  <  Emphasis  Added) 

Mr.  Wundeb.  Abnormal  in  what  respect? 

Mr.  GlMBLET.  The  pressures  are  ahove  that  that  we  normally  find  whieh  is 
equivalent  to  the  weight  of  a  hydrostatic  found  in  salt  water. 

Mr.  WUNDEB.  So  in  fields  where  there  is  abnormal  pressure  it  becomes  even 
riskier  to  drill  the  wells  ;  is  that  what  you  are  saying? 

Mr.  Gimblet.  That  is  correct. 

Xow  for  Mr.  Keller  of  Quintana  on  the  same  issue  of  risk  to  the 
field: 

Mr.  Wundeb.  In  a  field  like  Garden  City  are  there  substantial  risks  in  even 
drilling  new  wells? 

Mr.  Kia.LKH.  That  is  correct.  The  Garden  City  field  is  an  abnormally  pressured 
held,  the  sands  have  declined  from  13,000  to  14.000  psi  to  about  6,000  psl  hut  the 
sediments  above  and  below  these  sands  are  still  pressured  at  the  original  pres- 
sure. Consequently  the  drilling  problems  in  drilling  the  well  now  has  caused 
the  cost  of  these  wells  to  go  from  *S()0,000  five  or  six  years  ago  to  something 
like  1  million  '.]  thousand. 

The  Subcommittee  report  placed  heavy  emphasis  on  the  evaluations 
of  the  production  and  deliverability  made  hy  the  technical  stall'  of 
Columbia  (his.  These  evaluations  reflect  Columbia's  belief  that 
greater  deliverability  could  he  achieved  from  the  Garden  City  field 
it  more-  wells  were  drilled  What  the  report  failed  to  point  out  with 
respect  to  the  conclusions  reached  by  Columbia  Gas  personnel  and 
what  Columbia's  testimony  reveals  is  that  when  making  the  recom- 
mendations that  more  wells  would  increase  deliverability,  Columbia 
did  not  take  into  account  the  economic  factors  which  a  producer  must 
consider  prior  to  embarking  on  a  new  capital  project.  Columbia's 
evaluation  of  the  field  was  then  simply  that  there  were  reservoirs  in 
this  field  in  which  gas  was  to  he  found  and  which   if  drilled  could 
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produce  gas.  Columbia  by  their  own  admission  did  not  take  into  ac- 
count whether  or  not  it  was  economically  prudent  for  the  producer  to 
drill  the  wells  that  they  recommended  drilling.  Columbia  did  not  have 
the  economic  information  available  to  them  to  make  such  an  analysis. 
Mr.  E.  0.  Gimblet  of  Columbia  Gas  admitted  during  the  following 
line  of  questioning  that  Columbia  did  not  take  economic  factors  into 
consideration  when  they  made  their  estimate : 

Mr.  Wunder.  Mr.  Gimblet,  you  testified  that  the  economics  of  drilling  new 
wells  may  be  imprudent  for  Quintana.  Is  that  the  substance  of  your  testimony? 

Mr.  Gimblet.  Restate  the  question. 

Mr.  Wunder.  One  of  the  reasons  why  Quintana  may  not  have  drilled  new 
wells  in  the  Garden  City  field  was  that  the  economics  of  drilling  these  wells 
would  be  imprudent? 

Mr.  Gimblet.  That  was  the  substance  of  my  statement  and  I  made  the  assump- 
tion that  the  economics  may  not  be  of  such  a  nature  that  it  would  be  prudent 
to  drill  additional  wells. 

Mr.  Wunder.  In  what  respect? 

Mr.  Gimblet.  The  wells  may  cost  too  much  to  improve  the  delivery  of  gas  in 
the  near  term.  It  is  possible  that  the  wells  that  are  already  drilled  over  an  ex- 
tended period  of  time  may  produce  oil  or  gas.  Now,  the  operator  would  need  to 
determine  just  how  many  additional  wells  he  could  afford  to  develop  or  drill 
to  improve  the  delivery  capacity  of  the  field.  J  did  not  have  the  economic  in- 
formation to  make  such  an  analysis.  (Emphasis  Added) 

Mr.  Wuxder.  So  your  judgment  about  drilling  new  icclls  teas  done  strictly  on 
the  basis  that  you  knew  that  there  were  certain  reservoirs  that  had  gas  and 
could  be  drilled  without  taking  into  account  any  of  the  economic  justification 
for  drilling  the  wells  by  the  operator?  (Emphasis  Added) 

Mr.  Gimblet.  That  is  correct.  (Emphasis  Added) 

Mr.  Wuxder.  So  solely  from  a  production  standpoint  and  leaving  economics 
totally  aside,  would  that  be  your  opinion? 

Mr.  Gimblet.  That  is  correct. 

So  on  the  basis  of  this  type  of  testimony,  the  Subcommittee  report 
on  Garden  City  recommended  that  the  wells  should  have  been  drilled 
anyway.  The  economics  of  drilling  new  wells  was  evidently  irrelevant. 
The  risk  to  the  field  was  also  irrelevant  to  the  Majority.  TVe  did  not 
then,  nor  do  we  now,  consider  these  factors  to  be  irrelevant. 

BASTIAX    BAY TENXECO/gETTY 

The  issue  in  this  case  is  not  unlike  the  one  in  Garden  City,  that  is: 
Whether  or  not  additional  wells  should  have  been  drilled  in  this  field. 
When  the  Subcommitee  investigated  this  field  in  September  1975, 
the  field  was  already  at  least  73%  depleted  according  to  the  testimony 
of  officials  from  both  Tenneco  and  Getty. 

There  was  a  dispute  in  this  case  between  Getty  and  Tenueco  when 
Getty  was  desirous  of  drilling  some  new  wells.  Tenueco  objected  to 
drilling  additional  wells  in  the  locations  recommended  by  Getty  be- 
cause, as  the  testimony  before  the  Subcommittee  revealed,  Tenneco 
feared  that  drilling  new  wells  in  this  largely  depleted  old  field  would 
cause  damage  to  the  field,  and  in  fact  lose  gas  reserves  that  were  in 
place.  Mr.  David  Freeman  of  Tennessee  Gas  made  this  point  suc- 
cinctly in  the  following  exchange  before  the  Subcommittee: 

Mr.  Wuxder.  Could  this  field  bo  accelerated  at  a  higher  rate  without  risk? 

Mr.  Freeman.  The  field  is  just  old  and  I  doubt  that  there  is  very  much  that 
can  ho  done  to  make  any  dramatic  accelerations  in  the  rate  that  this  field  is 
being  depleted  at  this  point. 

Mr.  R.  S.  Singer  of  Tenneco  also  addressed  himself  to  the  question 
of  possible  damage  to  the  field  if  a  well  were  drilled  in  the  "V"  sand 
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which  is  the  only  well  for  which  Getty  made  a  specific  proposal  that 
was  rejected  by  Tenneco. 

Mr.  Wukdeb.  Would  y«m  be  amenable  to  drilling  In  that  Location? 

Mr.  Singer  No,  sir.  We  still  hold  the  reserves  will  i>o  produced  by  the  well 
that  goes  through  the  particular  Mind  and  Is  presently  producing  from  a  tower 
sand  so  thai  the  reserves  will  i>e  produced  in  the  future  and  the  damage  that 
could  incur  from  drilling  a  well  on  top  of  the  structure  iii  this  field  could  possibly 
ruin-  more  reservoirs  and  lose  more  gas  than  OOUld  be  gained  by  the  particular 
well.  (Emphasis  Added) 

Then  with  respect  to  drilling  in  genera]  in  this  field,  Mr.  Singer 

expressed  himself  as  follows: 

Mr.  WUNDEB.  You  also  testified  that  there  would  he  greater  damage  to  the 
field  by  new  drilling. 

Mr.  SINGER.  Yes,  due  to  the  pressure  situation  in  the  field. 

Mr.  Windkk.  In  spile  of  the  fact  that  physically  you  could  drill  new  wells  it 
would  cause  damage  by  so  doing. 

Mr.  SlNGEB.  That  is  my  opinion,  yes  sir. 

The  four  cases  thus  cited  in  the  Subcommittee  report's  discussion 
of  enforcement  of  delivery  obligations  do  very  little  to  make  a  case 
that  producers  are  in  breach  of  their  gas  sales  contracts.  These  cases 
also  fail  to  indicate  in  any  way  that  producers  are  required  by  their 
contracts  to  deliver  firm  daily  quantities  of  gas.  Moreover,  these 
case  studies  do  not  demonstrate  in  any  way  that  producers  are  with- 
holding gas  in  anticipation  of  deregulation. 

LACK   OF  RELIABLE  INFORMATION  FOR  REGULATION 

The  Subcommittee  Majority  uses  the  forum  of  this  report  to  con- 
tinue their  attack  on  AGA  reserve  estimates,  but  they  do  a  rather 
strange  thing.  They  cite  in  the  report  the  conclusion  of  the  updated 
31  lease  investigation  performed  by  the  FPC  stall'.  This  FPC  staff 
report  states:  "We  would  conclude  that  the  estimates  (AGA)  in 
total  are  reasonable,'"  not  unreasonable,  but  reasonable. 

We  find  the  citing  of  this  updated  FPC  report  interesting  for  two 
reasons.  The  first  is,  of  course,  that  it  detracts  mightily  from  the 
Subcommittee  report's  position  that  these  reserve  estimates  are  un- 
reasonable. The  second  is  that  the  original  81  lease  study,  ever  since 
it  was  released  in  1974,  has  provided  ammunition  for  those  challeng- 
ing the  validity  of  AGA  reserve  estimates.  Xow,  the  update  concludes 
the  estimates  are  reasonable.  Can  anyone  ask  for  anything  more  than 
reasonableness  in  reserve  estimating.  This  is  an  art.  not  a  science. 
One  can  never  come  up  with  a  perfect  reserve  number  for  a  gas 
Held  or  reservoir  until  that  held  or  reservoir  has  been  totally  de- 
pleted. Petroleum  geologists  and  engineers  experienced  in  reserve 
estimating  often  arrive  at  different  reserve  numbers  even  when  look- 
ing at  the  same  data  at  the  same  time.  There  is  no  such  thing  as 
a.  perfect  reserve  number,  as  we  said  earlier,  until  the  field  or  reser- 
voir has  been  totally  depleted.  What  you  strive  for  is  a  reasonably 
accurate  number,  and  the  FPC  stall'  report,  cited  by  the  Subcommit- 
tee's report  as  proof  of  inadequacy,  state-  the  reserve  estimates  are 
reasonable.  Dr.  Vincent  McKelvey,  Director  of  the  United  States 
Geological  Service  (USGS)  pointed  out  in  his  testimony  before  the 
Subcommittee  on  January  21,  1975,  how  dillieuli  it  is  to  make  reserve 
estimates  when  he  said  the  following : 

Mr.  McKELVEY.  Keep  in  mind  that  you  are  attempting  to  estimate  here  same- 
thing  that  cannot  be  seen  and  counted  in  the   way  inventories  of  many  other 
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commodities  are  made.  It  is  an  estimate  that  is  based  on  known  information 
at  a  few  points  and  projected,  then,  having  to  be  projected  in  between  those 
points  or,  in  this  case,  drill  holes.  So  estimates  of  this  kind,  even  when  a  good 
deal  of  information  is  available,  are  necessarily  subject  to  revision  over  time 
as  more  production  experience  is  required.  (Emphasis  Added) 

The  Majority  cite  two  other  studies  in  their  effort  to  demonstrate 
that  AGA  reserve  estimates  are  unreliable.  The  first  is  one  done  by 
the  FTC's  Bureau  of  Competition  (BOC)  which  concluded  that  the 
AGA  estimates  were  inaccurate.  Another  curious  thing  happens  with 
respect  to  the  Subcommittee  report's  discussion  of  this  study.  There 
is  absolutely  no  mention  of  a  study  performed  by  the  FTC's  Bureau 
of  Economics  (BOE)  which  was  assigned  the  task  of  studying  the 
BOC  Statistical  Presentation.  BOE  performed  this  analysis  and 
found  no  evidence  of  underreporting.  We  believe  that  this  analysis 
by  BOE  was  so  convincing  that  the  FTC  realized  that  it  quite  simply 
did  not  have  enough  evidence  to  issue  a  complaint,  contrary  to  the 
"abundance  of  evidence"  argument  made  in  the  Subcommittee  report. 
It  is  clear  to  us  that  there  was  no  abundant  evidence  supporting  the 
issuance  of  an  FTC  complaint.  On  the  contrary  what  the  Commis- 
sion was  faced  with  was  years  of  investigation  into  this  issue  and 
no  conclusive  evidence  to  support  the  complaint.  Thus,  no  complaint 
was  issued.  These  facts  speak  for  themselves. 

The  third  study  which  is  cited  by  the  Subcommittee  report  is  the 
handiwork  of  the  Subcommittee's  staff.  On  January  21,  1975,  the  staff 
testified  that  they  had  compared  AGA  reserve  estimates  with  USGS 
for  153  pure  gas  fields  in  the  Federal  Domain  and  found  the  USGS 
figures  appreciably  higher.  Our  first  point  is  that  we  do  not  know 
if  the  fields  used  in  this  comparison  were  pure  gas  fields,  or  whether 
or  not  fields  were  compared  to  leases.  No  one,  other  than  the  staff 
and  the  Chairman,  to  our  knowledge  has  ever  seen  this  study.  It  has, 
thus,  never  been  subjected  to  intense  scrutiny  because  intense  scrutiny 
was  impossible.  The  sum  and  substance  of  this  report  was  that  the 
staff  compared  some  AGA  reserve  estimates  and  the  USGS  reserve 
estimates  were  higher. 

We  do  not  challenge  for  a  moment  the  integrity  of  the  staff  that  per- 
formed the  analysis,  nor  the  Chairman,  but  they  could  have  made 
mistakes.  We  do  not  believe  that  they  have  ever  claimed  to  be  in- 
fallible. The  whole  point  is  that  we  really  do  not  know  enough  about 
this  staff  study  to  place  very  much  importance  upon  it.  All  of  the  other 
reserve  reports  have  been  subjected  to  close  scrutiny.  This  staff  study 
has  escaped  any  serious  review.  Dr.  McKelvey  of  the* USGS  and  Chair- 
man Moss  made  this  point  best  in  the  following  exchange : 

Mr.  Santini.  My  principal  concern  is  in  the  exercise  of  these  estimate  judg- 
ments. Was  there  an  intentional  miscalculation  or  undercalculation  on  the  part 
of  AGA  in  the  estimation  of  these  fields?  What  is  your  judgment? 

Mr.  McKelvey.  I  really  could  not  speak  to  that,  Mr.  Santini.  I  can't  speak  to 
it  with  any  knowledge  whatsoever. 

Mr.  Moss.  Would  the  gentleman  yield? 

Mr.  Santini.  Yes. 

Mr.  Moss.  The  Chair  would  suggest  this  witness  did  not  address  himself  to 
this  for  the  simple  reason  he  did  not  have  available  nor  has  he  made  mention 
of  having  available  the  data  which  was  utilized  by  Dr.  Galloway  in  his  com- 
parative study  and  therefore  he  would  not  be  able  to  respond  to  the  gcntlonan's 
<iucst ion.  (Emphasis  Added) 

Although  we  do  not  know  very  much  about  the  comparisons  made 
by  the  Subcommittee  staff,  we  did  learn  something  about  how  the 
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USGS  makes  reserve  estimates,  and  by  subjecting  their  methodology 

bo  scrutiny,  it  becomes  easily  apparent  why  the  USGS  would  and 
should  come  up  with  a  higher  reserve  estimate  than  the  AGA. 

The  lirst  methodological  point  that  we  can  make  is  that  the  QSGS 
definition  of  measured  reserves  and  the  AGA  definition  of  proved 
reserves  are  not  the  same.  The  AGA  definition  of  proved  reserves 
states  that  reservoirs  are  to  be  considered  proved  that  have  demon- 
strated the  ability  to  produce  by  either  actual  production  or  con- 
clusive formation  test.  The  USGS  definition  does  not  make  this  re- 
quirement. The  USGS  definition  is.  therefore,  more  libera]  than  the 
A(  i  A,  because  it  u1  ilized  more  speculative  data  in  making  these  reserve 
estimates  as  the  following  exchange  illustrates: 

Mr.  WUNDEB,  The  data  you  used  in  making  your  reserve  estimates,  what  was 
that — electric  Logs  and  core  analysis? 

Mr.  BkyA'.x.  All  of  that  plus  much  additional  data. 

Mr.  WiNDiiK.  Production  history? 

Mr.  BRYAN.  Yes,  sir,  where  it  is  under  production. 

Mr.  WUNDEB,  Electric  logs  and  core  analyses,  isn't  that  more  Speculative  than 
actual  production  history  and  How  test  V 

Mr.  BbYAN.  Yes.  sir.  That  is  what  is  involved  in  the  volumetric  estimates,  the 
Logs,  et  cetera.  As  soon  as  production  is  established  certainly  witli  pressure  in- 
formation, then  we  are  allowed  or  have  the  data  to  make  a  decline  estimate  and 
sometimes  material  balance  if  the  reservoir  has  produced  long  enough  to  justify 
this  tyi>e  of  study. 

Mr.  Winder.  So  in  effect  you  did  use  more  speculative  data  in  making  those 
estimates*  (Emphasis  Added) 

Mr.  Bbyan.  Yes,  sir.  (Emphasis  Added) 

Mr.  Moss.  We  look  again  for  qualification.  More  speculative  than  what? 

Mr.  Wuxder.  The  production  history,  the  flow  test  which  is  what  the  require- 
ment for  the  AG  A  specifies. 

Dr.  McKelvey  testified  that  USGS's  definition  of  measured  reserves 
was  essentially  synonymous  with  the  AGA's  definition  of  proved 
reserves.  When  this  point  was  pursued,  as  the  above  exchange  depicts, 

the  USGS  in  making  its  reserve  estimates  did  not  rely  exclusively  on 
produetion  history  and  flow  tests  as  the  AGA  did.  but  in  fad  used  more 
speculative  data  such  as  electric  logs  and  core  analyses. 

The  AGA,  as  we  understand  it,  has  recently  changed  its  definition 
for  Southern  Louisiana  to  include  the  utilization  of  this  more  specula- 
tive data,  but  during  the  comparative  years  analyzed  by  the  Subcom- 
mittee Stall',  the  AGA  definition  requiring  production  history  on  flow- 
was  exclusively  utilized. 

Dr.    McKelvey    even    conceded    under   questioning    that    USGSys 

definition  was  more  liberal  in  some  instances  in  the  following  exchange. 

<  • 

Mr.  WUNDEB,  Thank  you.  Mr.  Chairman.  Mr.  McKelvey.  would  you  not  admit 
that  your  definition  of  measured  reserves  is  more  liberal  than  the  AO  \  </>  finition 
Of  proved  reserve? 

Mr.  McKelvey.  In  some  instances  it  would  he,  as  I  have  Indicated.  Generally, 
however,  they  would  he  synonymous  and  we  have  often  used  estimates  <  t  proved 
reserve,  taken  them  literally  and  put  them  in  that  category.    (Emphasis  added) 

Dr.  McKelvey  thus  admitted  that  USGS  had  a  more  liberal  defini- 
tion in  some  instances.  He  nor  did  any  of  his  staff  poinJ  ou1  any  area 
where  the  USGS  definition  was  more  conserval  Lve,  and  we  have  ident  i- 
iied  some  of  the  aspects  of  the  Y^i\S  definition  which  make  il  more 
liberal  in  some  instances  and  not  more  conservative  in  any  instance 
It  is  therefore  more  liberal. 

Another  difference  in  the  AGA  versus  USGS  reporting  system-  is 
that  AGA  estimates  do  not  take  into  consideration  the  additional  eras 
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that  will  be  recovered  by  installation  of  compression  facilities  until 
those  facilities  are  actually  installed.  The  USGS  reporting  system, 
however,  includes  additional  gas  which  may  result  from  compression 
if  the  estimator  predicts  compression  may  be  installed  at  a  future  date 
as  the  following  exchange  illustrates. 

Mr.  Wunder.  Mr.  McKelvey,  in  arriving  at  the  reserve  estimates  that  you  made, 
did  you  assume  the  presence  of  the  compression  in  each  and  every  reservoir  in 
making  that  determination? 

Mr,  McKelvey.  I  ask  Mr.  Bryan  to  answer  that. 

Mr.  Bryan.  No,  sir,  only  where  the  economics  would  appear  to  justify  that. 

Mr.  Wunder.  Does  the  AGA  take  into  account  the  presence  of  compression? 

Mr.  Bryan.  I  assume  they  don't. 

Mr.  Wunder.  That  could  make  a  significant  difference  in  your  figures,  could  it 
not,  the  presence  of  a  compression  ? 

Mr.  Horton.  The  AGA  does  where  it  is  already  installed. 

A  fourth  study  that  has  been  going  on  for  quite  some  time  into  the 
question  of  reliability  of  AGA  reserve  estimates  is  not  mentioned  in 
this  report.  We  find  that  to  be  strange,  because  this  fourth  study  is  the 
Subcommittee's  own  investigation.  The  Subcommittee  in  June,  1975 
subpoenaed  from  producers  and  the  AGA  over  750,000  documents 
relating  to  reserve  estimates.  All  of  the  producers  and  the  AGA  com- 
plied with  the  subpoena. 

The  Subcommittee  staff  with  the  assistance  of  General  Accounting 
Office  personnel  have  been  going  over  these  reserve  estimates  for  over 
a  year,  but  to  date  we  have  seen  no  report  on  this  subpoenaed  material. 
We  have  no  idea  what  these  figures  would  show. 

The  Subcommittee  over  a  year  ago  thus  obtained  the  data  that  both 
the  FTC  and  the  FPC  were  unable  to  acquire.  We  were  assured  on 
April  14, 1976  by  Mr.  Ottinger,  who  was  chairing  an  Oversight  hearing 
of  the  FTC,  that  we  would  be  seeing  some  results  from  this  material 
shortly : 

Mr.  Collins.  Their  books  were  a  responsibility  for  a  tax  basis  and  a  responsi- 
bility to  the  stockholders.  I  want  to  tell  you  one  interesting  thing.  We  are  asking 
you  for  those  figures  and  yet  we  have  them  down  in  the  warehouse.  We  have  had 
them  since  July  of  last  year.  We  have  been  sitting  with  all  these  figures.  We 
have  a  great  big  staff  here,  yet  we  ask  you  what  conclusions  come  out  of  them. 
Since  July,  for  nearly  1  year,  we  have  had  a  ivarehouse  full  of  all  this  junk 
and  haven't  come  to  any  conclusions  ourselves. 

******* 

Mr.  Ottinger.  Just  for  the  record,  I  would  like  to  say  T  am  informed  that  we 
will  be  publishing  and  releasing  shortly  the  documents  which  have  been  obtained 
i>y  the  committee.  Those  will  be  available,  but  we  wanted  to  have  a  chance  to 
look  at  them. 

[The  following  letter  was  received  for  the  record :] 

Congress  of  the  United  States, 

House  of  Representatives, 
Subcommittee  on  Oversight   and    Investigations 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  B.C.,  May  11,   ami 
Hon.  John  E.  Moss. 

Chairman,  Subcommittee  on  Oversight  and  Investigations,  Committee  on  Inter- 
state and  Foreign  Commerce,  House  of  Representatives;,   Washington,  D.C. 
Dear  Mr.  Chairman:  1  am  returning  herewith  a  corrected  copy  of  the  trail* 
scri]  i    of  the  Subcommittee  hearing  en  the  Federal  Trade  Commission  held  on 
April  1  \,  L976.  At  page  2  56,  the  following  comment  appears  by  me: 

'•.Mi-.  Ottinger,  Just  for  the  record,  I  would  like  to  say  I  am  informed  that  we 
will  be  publishing  and  releasing  shortly  the  documents  which  have  been  obtained 
by  the  committee.  Those  will  he  available,  but  we  wanted  to  have  a  chance  to 
take  a  look  at  them." 
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The  comment  was  made  on  the  basis  of  a  misunderstanding  based  on  staff  in- 
formation furnished  u>  me.  My  statement  should  be  corrected  to  read  as  follows: 

"Mr.  Ottinger.  Jusl  for  the  record,  I  would  like  to  Bay  I  am  Informed  that  \\«' 
will  be  publishing  and  releasing  shortly  "  report  based  <>n  the  documents  which 
have  been  obtained  by  the  committee."  (  Correction  In  italic.) 

clearly,  any  decision  <>n  release  of  the  documents  or  their  contents  would  nol 
i>o  affected  by  this  comment  and  would  be  a  matter  for  the  Subcommittee  to 
decide  under  the  Hides  of  the  House  <»f  Representatives 

I  would  appreciate  having  a  copy  of  this  Letter  included  in  the  transcript  of 
the  bearing. 

Sincerely, 

Rl(  HARD   T,.  <  Hi  [NOEB, 

Member,  Oversight  and  Investigations  Subcommittee. 
Mr.  Ottinger  corrected  himself  for  the  record  as  the  above  letter 
indicates,  but  his  letter  indicates  thai  "a  reporl  based  on  the  docu- 
ments" will  be  released  shortly.  Mr.  Ottinger's  letter  was  dated  May  11, 

1(.^7<>.  We  have  yet  to  see  the  report. 

LACK    OF    CONSUMER    INTEREST    REPRESENTATION 

The  reader  of  the  Subcommittee  report  and  its  recommendations 
concerning  consumer  representation  would  gain  the  initial  impression 
that  there  is  not  very  much  consumer  input  into  the  Commission.  To 
confirm  this  fact,  we  checked  to  determine,  for  instance,  if  in  the  FPC 
proceedings  with  respect  to  Order  No.  770  there  was  any  consumer 
representation.  We  found  that  it  was  massive  as  the  following  list 
indicates: 

PARTIES   REPRESENTING    CONSUMER   INTERESTS   IX   THE   BIENNIAL   REVIEW 
OF  THE   NATIONAL  RATE   FOR   NEW  GAS,  DOCKET  No.  RM75-i4,  OPINION 

No.    7  70 

American  Public  Gas  Association 

Consumer  Federation  of  America 

New  Jersey  Board  of  Utility  (Commissioners 

State  of  Minnesota 

Minnesota  Public  Service  Commission 

Senator  Hubert  H.  Humphrey 

Public  Service  Commission  of  Wisconsin 

United  Steel  Workers  of  America 

United    Automobile,    Aerospace,    and    Agricultural    Implement 

Workers  of  America 
International  Association  of  Machinists  and  Aerospace  Workers 
National  Rural  Electric  Cooperative  Association 
American  Public  Power  Association 
United  State-  Conference  of  Mayors 
United  States  Farmers  Union 
National  Farmers  Organization 

Energy  Action  Committee  Toward  Utility  Pate  Normalization 
Industrial  Department  AFL-CTO 
Montana  ( Consumer  Council 
Commonwealth  of  Pennsylvania 
Public  Service  Commission  of  Xew  York 
State  of  New  Mexico 
State  of  Utah 
Congressman  Lujon,  Xew  Mexico 
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Senator  flames  Abourezk  (S.I).) 
Senator  John  Durkin  (X.H.) 
Senator  William  Proxmire  (Wis.) 
Congressman  Berkley  Bedell  (Iowa) 
Congressman  William  Brodhead  (Mich.) 
Congressman  Michael  Harrington  (Mass.) 
Congressman  Herbert  Harris  (Va.) 
Congressman  William  Hughes  (X.J.) 
Congressman  Andrew  Maguire  (N.J.) 
Congressman  Toby  Moffett  (Conn.) 
Congressman  John  Moss  (Cal.) 
Congressman  James  Obesston  (Minn.) 
Congressman  Richard  Ottinger  (X.Y.) 
Congressman  John  Sieberling  (Ohio) 
Congressman  Gerry  Studds  (Mass.) 
Congressman  Les  Aspin  (Colo.) 
Pennsylvania  Public  Utility  Commission 
Georgia  Public  Service  Commission 
South  Dakota  Public  Utilities  Commission 

DISTRIBUTION    COMPANIES 

American  Natural  Gas  System 
Central  Illinois  Public  Service  Co. 
Citizens  Gas  &  Coke  Utility 
Columbia  Gas  System 
Consolidated  Natural  Gas  System 
Consumers  Power  Company 
Dayton  Power  and  Light  Company 
Equitable  Gas  Company 
Illinois  Power  Company 
Indiana  Gas  Company 
Michigan  Gas  Utilities  Company 
National  Fuel  Gas  System 
Niagara  Mohawk  Power  Corporation 
Northern  Illinois  Gas  Company 
Orange  &  Rockland  Utilities,  Inc. 
The  Peoples  Gas  System 
South  Carolina  Electric  &  Gas  Company 
Atlanta  Gas  Light  Company 
Mountain  Fuel  Supply  Company 
Given  this  degree  of  consumer  representation  already,  we  do  not 
know  if  the  Subcommittee  recommendations  on  this  point  are  salient. 
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studies  by  the  FPC's  Bureau  of  Natural  Gas  and  its  Office  of  Eco- 
nomics, various  cost  si  udies  by  the  United  I  hst  nbul  ion  (  ompanies  and 
by  producers.  The  $1.42  rate  itself  is  the  resuh  ofacosl  study  and  tins 
rate  is  fully  supported  by  the  other  cost  studies.  ,     •    , 

Thai  the  rate  is  cost  based  is  further  shown  by  the  fad  thai  the  inde- 
pendent producers  on  rehearing  of  Opinion  No.  770  claim  thai  the 
Commission  committed  an  error  in  railing  to  consider  non-cost  evi- 
dence of  record  showing  that  natural  gas  at  $1.42  is  .-til!  the  cheapest 
source  of  energy  in  this  country. 

The  report  indicates  the  Commission  in  setting  this  rate  tailed  to 
use  -actual  costs",  but  instead  used  "hypothetical  costs."  The  demand 
of  the  report  is  impossible.  What  is  being  set  by  the  Commission  is  a 
rate  for  the  present  and  future.  It  would  beapphed  to  future  new  sales 
of  undeveloped  and  unexplored  reserves  where  costs  have  not  even 
been  incurred  as  well  as  new  sales  where  development  drilling  has  not 
been  completed.  Drilling  cost  data  and  reserves  data  for  1976  are  ob- 
viously not  available  and  will  not  be  until  well  into  1(.>77.  The 
based 'rate  must  use  available  cost  data  and  adjust  for  trends  indicated 
by  the  data. 

The  report  next  indicates  that  "no  le<s  than  43  cent-  of  the  $1.42 
price  is  intended  to  reimburse  natural  gas  producers  for  Federal  in- 
come tax  payments  incurred  as  a  result  of  the  repeal  of  the  oil  and  gas 
depletion  allowance."  This  statement  is  incorrect  in  several  respects. 
First  of  all,  the  43  cent  allowance  tax  is  not  based  upon  the  SI.  IS  price, 
but  the  level  price  of  $1.61,  which  is  the  constant  price  that  would 
result  if  there  were  no  escalation  factor  included  in  the  price  deter- 
mination. This  fact  is  made  abundantly  clear  by  Exhibit  30  of  Order 
77< >  which  we  will  reprint  for  the  edification  of  the  Majority. 

EXHIBIT  30 
699-H  RECONCILIATION 


Original 
699-H 

Basic  data: 

Productivity  (Mcf  per  foot) 485 

Drilling  costs  per  foot 29.  83 

Dry  hole  factor 1 

Product ve  life  (years) 18 

Cost  components  (cents  per  Mcf): 

Other  exploratory 

Exploratory  0  H 

Lease  acquisition 

Dry  hole 

Successful  well 

Recompletion 

Other  production  facilities 

Total 19.36 

Cost  allocation  factor  (percent) (') 

Allocated  cost  (cents  per  Mcf) 

Working  capital  (cents  per  Mcf). .46 

Level  price  (cents  per  Mcf)... 53.47 

Royalty 8.55 

Total  operating  expense 3.  30 

Liquid  credit (3.89) 

Taxes  (net) 0 

Return  of  investment 19.  36 

1  Not  available. 


699-H  with 

1975  cost 

data 


699-H  with 

1975  cost  and 

1976  tax 

treatment 


300 
38.53 


45.47 

91 

41.38 

1.33 

109.  10 

17.46 

2.91 

0 

0 
41.38 


300 
38.53 


2.80 

4.73 

1.71 
14.13 

8.12 

12.84 

.50 

3.44 

4.73 

.83 
4.28 
3.72 
6.15 

1.71 
14.13 

8.12 
12.84 

.20 

.50 

1.39 

3.44 

45.47 

91 

41.38 

1.33 
161.16 
25.79 

2.91 

0 

43.72 
41.38 
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This  statement  in  the  report  is  further  in  error  in  that  it  indicates 
that  the  Federal  income  allowance  was  granted  solely  because  of  the 
repeal  of  the  depletion  allowance.  This  is  categorically  untrue.  Any 
taxable  income  over  $25,000  is  taxable  at  a  rate  of  48%.  The  repeal 
of  the  depletion  allowance  forced  the  Commission  to  reconsider  the 
entire  tax  liability  question,  because  this  repeal  had  the  effect  of  sig- 
nificantly increasing  the  tax  liability  of  the  producers.  The  tax  lia- 
bility component  was  put  in,  because  taxes  have  now  become  an  even 
more  significant  aspect  of  the  cost  of  doing  business  for  a  natural 
gas  producer.  The  fact  is  that  Congress,  itself,  sought  to  and  did 
impose  additional  income  tax  on  the  industry  as  a  result  of  the  Tax 
Reduction  Act  of  1975.  We  also  note  that  the  report  on  which  the 
Subcommittee  report  relies,  which  indicates  that  producers  pay  what 
they  call  an  "effective  tax  rate"  of  5.36%,  is  based  upon  a  period  prior 
to  the  elimination  of  the  oil  and  gas  depletion  allowance.  We  will 
explain  later  how  the  report  arrives  at  this  so-called  "effective  tax 
rate." 

The  report  also  makes  the  statement  that  Order  No.  770  "failed  to 
take  tax  benefits  into  account.  .  . ."  This  statement  is  also  categorically 
untrue.  We  call  the  Majority's  attention  to  page  89  of  the  Opinion 
which  states:  "A  48%  tax  rate  is  used  to  compute  tax  savings."  A 
clearer  statement,  wre  believe,  could  not  have  been  made.  The  Com- 
mission thus  very  clearly  took  tax  benefits  into  account  at  a  full 
48%  rate  just  as  they  did  in  Opinion  699-H. 

The  report  then  goes  on  to  cite  the  case  of  FPC  v.  United  Gas 
Pipeline  Co.  and  quotes  language  from  that  decision  as  follows :  "The 
Commission  has  the  power  to  reduce  the  cost  of  service  and  hence 
rates,  based  on  the  application  of  nonjurisdictional  losses  to  juris- 
dictional income."  This  case  is  irrelevant  to  the  present  discussion. 
The  Majority  is  trying  to  force  this  decision  to  say  that  the  Com- 
mission should  have  taken  into  account  such  things  as  the  foreign 
tax  credit.  What  this  case  is  saying  is  that  United's  customers  should 
not  be  required  to  pay  for  losses  that  United  suffered  in  nonjurisdic- 
tional activity,  and  further  that  United  customers  must  only  pay  for 
United's  jurisdictional  activities,  not  its  nonjurisdictional  activities. 
This  case,  thus,  bolsters  the  FPC  position  that  nonjurisdictional 
activity  should  not  be  included.  Jurisdictional  losses  should  be  in- 
cluded, nonjurisdictional  should  not,  just  as  jurisdictional  benefits 
should  be  included  and  nonjurisdictional  should  not.  This  case,  thus* 
stands  for  the  proposition  that  customers  of  a  natural  gas  company 
should  not  be  required  to  subsidize  nonjurisdictional  activities  of  a 
regulated  company.  The  converse  would  also  be  true. 

The  report  is  also  critical  of  Order  Xo.  770,  because  it  abandoned 
the  traditional  "show  me"  policy.  What  the  report  is  suggesting  is  that 
the  (Commission  should  have  required  producers  to  enter  into  the  record 
of  the  proceedings  their  tax  returns  for  past  years.  We  do  not  know  of 
anything  useful  that  would  have  been  shown  to  the  Commission  if  they 
had  these  tax  returns.  First  of  all,  these  tax  returns  do  not  isolate 
jurisdictional  gas  sales  nor  do  they  break  out  tax  on  sales  by  various 
vintages  of  gas.  none  of  which  was  sold  at  $1.4:2.  Thus,  for  setting  the 
rate  for  new  gas.  taxes  as  reflected  in  producers'  income  tax  returns  are 
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not  relevant  for  ascertaining  future  tax  liabilit  ies.  I  low.  we  ask,  would 

a  paid  on  old  eas  be  relevant  t<»  future  tax  liability  on  nei 
at  a  different  rate!  Furthermore,  historica]  returns  reflect  depletion 
allowances,  the  effects  of  consolidated  returns  and  intangible  drilling 
costs.  The  first  of  these  has  been  repealed.  The  second  01  these  is  not 
applicable  under  the  Commission's  policy  to  i  ts  for  revenue 

considerations  to  jurisdictional  activities,  and  the  third  is  already  fac- 
tored into  the  rate  determinations  (both  ('):>,.>-II  and  770)  of  tax  savings 
on  initial  outlays. 

In  an  attempt  to  uncomplicate  what  the  Commission  did,  we  will  try 
to  explain  it  in  simple  terms.  In  setting  this  new  gas  rate,  the  Commis- 
sion acquired  data  on  the  extent  of  the  producers'  investment  by  taking 
into  account  such  things  as  successful  well  costs,  dry  hole  cost-,  recom- 
pletion  eo-ts,  lease  acquisition  cost,  etc  Second,  once  having  estab- 
lished that  investment  figure,  it  reduced  the  figure  by  taking  into 
account  tax  savings  or  deductions  at  a  48  percent  rate.  Third,  with 
investment  minus  tax  savings  computation.^  in  hand,  it  computed  what 
it  would  cost  per  met"  of  natural  gas  to  recover  that  investment. 
Fourth,  once  it  determined  what  it  would  take  to  recover  that  invest- 
ment, it  allowed  for  a  rate  of  return  on  that  investment.  Fifth,  with 
these  figures  in  hand,  it  could  compute  a  tax  liability  figure  on  the  rate 
of  return,  because  it  could  compute  this  tax  liability  at  the  48  per- 
cent rate  due  to  the  fact  all  income  over  S25.000  is  taxed  at  a  48  percent 
rate  under  Federal  tax  laws  for  corporations. 

In  reviewing  the  material  presented  to  the  Commission  in  it-  rehear- 
ing proceeding  with  respect  to  Order  No.  77<>.  we  came  upon  a  highly 
interesting  exhibit  that  was  entered  into  the  record  which  illustrates 
that  if  no  consideration  were  given  to  taxes  at  all.  this  would  mean 
neither  tax  savings  nor  tax  liability.  The  constant  price  would  .-till  he 
SI. 44.  We  offer  this  table  on  the  following  page  a-  our  Table  II. 

The  report  then  states  that  the  Commission  assumed  that  producers 
would  be  paying  the  full  48  percent  statutory  corporate  income  tax 
late,  after  accounting  for  selected  deduction-  and  credit-.  The  report 
then  conclude-  that  the  48  percent  tax  rate  should  not  have  been  used 
use  the  oil  and  gas  producers  pay  according  to  the  report  only  5 
percent  in  taxes.  The  report  is  confusing  two  concepts,  thus,  exhibiting 
a  fundamental  misunderstanding  of  the  Internal  Revenue  Code  and 
Opinion  \o.  77i>. 

First,  the  statutory  rate  for  corporation  income  tax.-  is  lv  percent 
as  the  following  tax  rate  table-  indicate  : 

Tax-Rate   Tables — Corporation  Incotm    Taxes 

Taxable  years  ending  in  1975  and  in  19T»"» : 

Surtax  exemption (50,  000 

Normal  tax  : 

On  taxable  income  through  $25,000  (percent) 

On  taxable  Income  above  $25,000  I  percent  I 22 

Surtax  (present) 

Taxable  years  ending  before  or  after  1976  : 

Normal  rax   (percent) 

Surtax    (percent) 
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TABLE  II.— TRUE  COST  WHEN  NO  FEDERAL  INCOME  TAX  IS  ALLOWED 


Exhibit  30  of  opinion  No.  770  adjusted  to 

show  the  cost  of  gas  assuming  no  Federal 

income  tax 

Item 
0) 

699-H  (using 
tax  deduc- 
tions but 
assuming 
no  tax) 

(2) 

Last  column 

of  exhibit  30 

showing  cost 

with  tax 

allowance 

(3) 

True  cost 
without  taxes 

(4) 

Cost  components  (cents  per  Met): 

Other  exploratory 

Exploratory  overhead 

4.73 

1.71 
14. 13 

8.12 

12.84 

.50 

3.44 

4.73 
1.71 

14.13 
8.12 

12.84 

.50 

3.44 

4.73 
1.71 

Lease  acquisition 

14.13 

Dry  hole 

8.12 

Successful  well 

12.84 

Pecompletion 

Other  production  facilities . 

.50 
3.44 

Total 

45.  47 
91 

41.38 
1.33 

45.47 
91 

41.38 
1.33 

45.47 

Cost  allocation  factor  (percent) 

Allocated  cost  (cents  per  Mcf) 

Working  capital  (cents  per  Mcf) .-.     

91 

41.38 
1.33 

Level  price  (cents  per  Mcf)... 

109. 10 

161.16 

144.  49 

Royalty 

17.46 
2.91 
0 
0 

41.38 
47.35 

25.79 
2.91 
0 

43.72 
41.38 
47.36 

23.12 

Total  operating  expense..  .  .. . 

2.91 

Liquid  credit . 

0 

Taxes  (net) .. 

0 

Return  of  investment     . 

41.38 

Return  on  investment  (including  working  capital) 

77.08 

Effect  of  699-H  error  of  taking  full  advantage  of  all  tax  deductions  but  as- 
suming no  tax  liability  (cents) 

35.39 

As  the  tax  table  indicates,  a  corporation  pays  a  normal  tax  rate  of 
22  percent  and  surtax  rate  of  26  percent  which  equals  48  percent.  We 
will  illustrate  this  point  by  using  a  simplified  example : 

ABC  Oil  Company 

Gross  income $1,  OOO,  OOO 

Deductions 870,  000 

Taxable   income 130,  OOO 

$25,000  (taxable  income)  times  .20  (tax  rate  on  first  $25,000) 5,000 

$105,000  (taxable  income)  times  .48  (tax  rate) 50,400 

5.54  percent  of  Gross  Income 55,  400 

As  the  above  example  illustrates,  whatever  the  taxable  income  of  a 
corporation  is,  putting  this  matter  in  the  most  simple  terms,  it  will 
pay  taxes  on  that  income  at  a  48%  rate  on  any  taxable  income  over 
$25,000.  ABC  oil  company  in  our  example,  thus,  paid  5.5%  in  taxes 
as  measured  against  its  gross  income.  This  5.5%  equates  to  the  5.3% 
mentioned  in  the  Subcommittee  report.  The  5.5%  figure  is  not  a  tax 
rate,  because  the  tax  rate  is  statutorily  mandated  at  48%.  The  Com- 
mission used  the  appropriate  "tax  rate''  in  its  model.  The  report  is 
discussing  "tax  liability"  which  is  a  different  concept  altogether. 
Additionally,  the  tax  liability  figures  mentioned  in  the  report  are  for 
a  period  of  time  prior  to  the  repeal  of  the  depletion  allowance. 

The  Commission  is  rebuked  in  the  report  for  failing  to  take  into 
account  a  mechanism  used  to  reduce  producers'  U.S.  income  tax  lia- 
bility which  is  the  foreign  tax  credit.  We  do  not  believe  that  it  could 
have  done  otherwise,  and  this  again  requires  some  understanding  of 
the  Internal  Revenue  Code.  The  relevant  Section  of  the  Code  is  904. 

First  of  all,  the  foreign  tax  credit  is  a  means  of  avoiding  double 
taxation.  It  cannot  be  used  as  a  means  <)[  off-setting  income  tax  lia- 
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bility  from  income  generated  in  the  United  State-.  We  remind  the 
Majority  that  what  the  FPC  is  doing  is  setting  rates  for  natural  gas 
produced  in  such  places  as  Texas.  Oklahoma,  and  Louisiana,  uol 
Samli  Arabia.  A  produce]-,  thus,  cannot  use  a  foreign  tax  credit  to 
otl'set  any  income  that  is  derived  from  the  -ale  of  tins  natural  gas. 
Foreign  tax  credits  apply  only  to  foreign  income. 

The  foreign  tax  credit  is  simply  tin-:  if  ABC  Oil  Company,  a  l.S. 
Corporation,  has  operations  in  both  the  United  States  and  a  foreign 
country,  it  will  derive  income  from  both  source-.  With  reaped  to  the 
income*  generated  in  a  foreign  country.  ABC  Oil  Company  is  subject 
to  the  tax  laws  in  that  country,  and  will  pay  a  tax  in  that  country  on 
the  taxable  income  attributable  to  that  country.  With  respect  to  the 
United  States,  ABC  Oil  Company  is  subject  to  income  tax  Liability 
on  its  income  from  dome-tic  and  foreign  operations.  Section  904  of 
the  internal  revenue  code  allow  ABC  Oil  Company  to  take  a  credit 
against  income  generated  in  the  foreign  country  for  the  taxes  paid  to 
the  foreign  country.  It  cannot  be  used  to  otl'set  domestically  generated 
income. 

The  report  also  attacks  the  credibility  of  JAS  drilling.  It  indicates 
that  the  JAS  figures  were  not  verified  by  the  FPC.  Another  branch 
of  the  Government,  namely,  the  Bureau  of  the  Census  produced  its 
own  figures  or  drilling  costs  for  two  year-  and  in  both  cases  the  census 
figures  were  higher  than  the  JAS  figures,  as  our  Table  III  which 
follows  will  illustrate. 

TABLE  III.— CONFIRMATION  OF  JAS  DRILLING  COSTS  BY  BUREAU  OF  THE  CENSUS 

[Per  foot] 

Average  drilling  costs  per  foot— total  United  States 


Gas  wells 

Dry  holes 

JAS» 
(1) 

Census  3 
(2) 

JAS 
(3) 

Census 
(4) 

$23.  05 
24.05 

524.  37 

512.87 
12.88 

J14.93 

25.58 

13.23  „ 

26.75 

15.21 

27.70 

16.02 

27.78 
27.46 

28.87 

17.28 
19.22 

20.38 

34.11  

26.76 

Report  year: 
1967... 

i968 

1969 

1970 

1971... 
1972.... 
1973... 
1974..., 


1  Joint  association  survey. 

1  Census  of  Mineral  Industries— SIC  Industry  Group  131,  Bureau  of  the  Census,  Department  of  Commerce— tables  GB 
and  6D  for  respective  years. 

The  report  i-  further  critical  of  JAS  figures  because  they  are 
industry  generated.  Who  else  but  industry  can  tell  you  what  it"  com- 
to  drill  a  well?  We  are  not  aware  of  anyone  else  but  industry  who 
is  drilling  wells  to  produce  oil  or  natural  gas.  These  figures  will 
always  be  industry  generated  and  we  already  pointed  out  that  the 
Bureau  of  the  Census  computed  drilling  com-  based,  of  course,  on 
industry  supplied  data  and  the  census  came  up  higher  than  JAS. 

I      \-F.t  BION 

In  conclusion,  we  would  like  to  state  that  in  this  report  we  also 
have  not  been  uncritical  of  the  Commission.  Our  criticism  has  been 
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directed  exclusively  to  past  activities  of  the  FPC,  such  as  the  Mobil 
Grand  Isle  (.>r>  case.  We  think,  however,  that  the  Commission  is  finally 
moving  at  least  in  the  right  direction.  It  is  attempting  to  do  some- 
thing about  the  deplorable  natural  gas  shortage. 

We  believe  that  Opinion  No.  770  was  an  indispensable  step  to  elicit 
additional  supplies  of  natural  gas  in  that  Congress  has  failed  to  act 
decisively  on  measures  that  would  deregulate  the  well-head  price  of 
new  natural  gas.  We  believe  that  deregulation  is  still  the  ultimate 
answer,  but  something  has  to  be  done  in  the  interim  to  assure  adequate 
gas  supplies.  The  Commission  action  on  Opinion  No.  770  is  very 
•definitely  a  step  in  the  right  direction. 


APPENDIX  I 

Gas  Pi  rchase  and  Sales  Agreement 

This  vgreement  made  and  entered  into  this day  of -, 

by  and  between  a corporation,  herein  called  "Buyer," 

and a corporation,  herein  called  "Seller." 

WITNESSETH    THAT: 

Whereas,  Buyer  owns  and  operates  a  natural  gas  transmission 

pipeline  system,  portions  of  which  are  located  in thereof;  and 

Whereas,   Seller  owns  certain  rights,  title  and  interest  to  gas 

reserves  located  in 

Now,  Therefore,  Buyer  and  Seller,  in  consideration  of  the  mutual 
agreements  herein  contained,  do  hereby  covenant  and  agree  as 
follows : 

1.  Definitions:  For  the  purposes  of  this  Agreement,  the  following 
definitions  shall  be  applicable: 

(a)  The  term  "gas"  shall  include  casinghead  gas  produced  with 
crude  oil,  natural  gas  from  gas  wells,  and  residue  gas  resulting  from 
processing  either  casinghead  gas  or  gas  well  gas  or  both. 

(b)  The  term  "casinghead  gas"  as  used  herein  excludes  gas  cap  gas 
and  shall  mean  gas  produced  with  crude  petroleum  from  an  oil  well. 
all  or  substantially  all  of  which  is  indigenous  to  the  oil  strata  from 
which  such  crude  petroleum  oil  is  produced,  together  with  gas  lift  gas 
produced  with  oil,  whether  originally  produced  from  the  same  oil 
stratum  or  not. 

(c)  The  term  "gas  well  o-as"  shall  mean  all  other  gas.  including  gas 
cap  gas,  or  the  mixture  of  hydrocarbon  gases  produced  from  Seller's 
lease  other  than  that  includable  with  the  definition  of  casinghead 
gas. 

(d)  The  term  "liquid-"  shall  mean  condensate  and  or  distillate 
which  may  be  recovered  by  Seller  by  either  mechanical  or  low  tem- 
perature means  from  the  gas  hereunder. 

fe)  The  term  "lease"  shall  mean  the  oil.  gas  and  mineral  lease  de- 
scribed in  Exhibit  "B"  attached  hereto,  and  the  lands  covered  thereby, 
in  which  Seller  holds  gas  rights  which  are  committed  to  this  Agree- 
ment a-  provided  in  Section  4  hereof. 

(f)  The  term  "committed  reserves"  shall  mean  the  gas  reserves  as 
limited  by  reservoirs  or  depths  as  described  in  Exhibit  "T>."  located 
in  and  under  the  lease,  which  are  attributable  to  the  interest  of  Seller 
therein. 

(g)  The  phrase  "recoverable  gas  originally  in  place"  shall  mean  the 
gas  in  the  committed  reserves  as  of  the  date  of  initial  delivery  of  gas 
hereunder  which  is  recoverable  from  the  lease,  based  upon  knowledge 
concerning  all  committed  reservoirs  penetrated  by  wells  and  condi- 

(GS7) 
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tions  existing  at  the  time  of  the  particular  determination  or  redeter- 
mination. 

(h)  The  term  "Seller's  delivery  capacity,"  as  used  herein,  shall  mean 
Seller's  pro  rata  part  of  the  maximum  amount  of  gas  well  gas  which 
can  be  withdrawn  in  any  one  day  from  the  lease,  under  applicable 
rules  and  regulations  and  in  accordance  with  prudent  operating  prac- 
tices, and  which  is  available  for  delivery  at  the  delivery  points  pro- 
vided for  in  this  Agreement  at  the  pressure  required  by  Section  8 
hereof. 

(i)  A  day  shall  begin  at  8  o'clock  a.m.  on  each  calendar  day  and 
end  at  8  o'clock  a.m.  on  the  following  calendar  day ;  and  a  month  or 
year  shall  begin  at  8  o'clock  a.m.  on  the  first  calendar  day  of  such 
period  of  time  and  end  at  8  o'clock  a.m.  on  the  first  calendar  day 
following  such  period. 

(j)  The  term  "contract  year"  shall  mean  each  successive  period  of 
twelve  (12)  months  beginning  on  the  first  day  of  the  next  month  fol- 
lowing the  month  in  which  initial  deliveries  of  gas  are  commenced 
and  each  anniversary  of  such  date ;  provided,  however,  the  period  be- 
ginning with  the  date  of  initial  delivery  to  the  first  day  of  the  follow- 
ing month  shall  be  treated  as  part  of  the  first  year. 

(k)  The  term  "Mcf"  shall  mean  one  thousand  (1,000)  cubic  feet. 

(1)  The  term  "contract  quantity"  shall  mean  the  applicable  quan- 
tity specified  in  Section  3  hereof  averaged  over  each  contract  year. 

2.  Certificates  of  Public  Convenience  and  Necessity  and  Construc- 
tion of  Facilities: 

(a)  Upon  execution  of  this  Agreement,  each  of  the  parties  hereto 
shall  file  with  the  Federal  Power  Commission,  and  other  regulatory 
bodies  having  jurisdiction,  any  required  applications  for  certificates 
of  public  convenience  and  necessity.  Such  application,  if  any,  will  be 
prosecuted  diligent^.  In  the  event  any  of  such  applications  are  denied, 
or  if  satisfactory  certificates  have  not  been  issued  and  accepted  by  the 
applying  party  within  one  hundred  eighty  (180)  days  after  the  filing 
of  such  application  for  a  certificate  of  public  convenience  and  neces- 
sity, either  party  hereto  may,  by  written  notice  mailed  to  the  other 
party  hereto,  terminate  this  Agreement  in  its  entirety,  and  if  either 
party  so  terminates  this  Agreement,  then  the  respective  obligations  of 
the  parties  to  sell  and  buy  gas  hereunder  shall  be  of  no  force  and 
ef^Qct  from  the  date  of  such  termination. 

(h)  If  such  certificates  are  issued  and  neither  party  hereto  has  can- 
celled this  Agreement  as  provided  in  Subsection  (a)  of  this  Section  2, 
Buyer  will  use  due  diligence  to  install,  or  cause  to  be  installed,  and 
place  in  operation  the  facilities  necessary  to  receive  deliveries  of  gas 
hereunder,  and  Seller  will  use  due  diligence  to  install  and  place  in 
operation,  or  cause  to  be  installed  and  placed  in  operation,  the  facili- 
ties necessary  for  delivery  of  gas  hereunder  at  the  delivery  point  or 
point  hereinafter  provided. 

3.  Quantify:  During  each  year  Seller  agrees  to  sell  and  deliver  to 
Buyer,  and  Buyer  agrees  to  purchase  and  receive  nil  of  Seller's  share 
of  the  following  ouantities  of  o-as  produced  from  the  lease:  provided, 
however,  that  in  the  event  said  quantities  which  are  available  are  not 
taken.  Buyer  agrees  to  pay  for  said  quantities  not  taken. 

(a)  Commencing  on  the  date  of  first  delivery  hereunder  and  con- 
tinuing for  a  period  of  five  (5)  tears  thereafter,  a  quantity  of  p-ns 
equal  to  ninety  percent  (00%)  of  Seller's  delivery  capacity,  such  de- 


livery  capacity  to  be  determined  by  Seller  in  the  conduct  of  periodic 
tests  as  hereina  fter  set  fori  li. 

(b)  Commencing  five  (5)  years  from  the  date  of  first  delivery  and 
continuing  throughout  the  term  of  this  Agreement,  a  quantity  of  gas 
equal  to  eighty-five  percent  (85$  )  of  Seller's  delivery  capacity,  such 
delivery  capacity  to  be  determined  by  Seller  in  the  conduct  of  periodic 
teste  as  hereinafter  set  forth. 

(c)  Buyer  shall  have  the  right  to  purchase,  and  Seller  will  sell  and 
deliver  to  Buyer,  such  addit  tonal  quant  ity  of  gas  per  day  as  Buyer  may 
from  day  to  day  elect  to  purchase  up  to  a  total  quantity  equal  to  the 
smallest  of  the  following  quantities : 

(i)  Seller's  pro  rata  part  of  the  total  (plant  ity  which  the  wells 
are  capable  of  producing  when  produced  at  their  maximum  effi- 
cient rates  of  flow;  or 

(ii)  Seller's  pro  rata  part  of  the  total  quantity  which  the  wells 
are  capable  of  producing  when  produced  at  their  respect  ive  allow- 
able rates  of  flow  under  applicable  order-,  rules,  regulations  or 
laws;  or 

(iii)  Seller's  pro  rata  part  of  the  total  quantity  equal  to  all 
casinghead  gas  and  a  quantity  of  gas  well  gas  equal  to  Seller's  de- 
livery capacity. 

(d)  The  gas  purchased  hereunder  shall  be  delivered  and  received 
as  nearly  as  practicable  at  uniform  hourly  and  daily  rates  of  flow. 
The  daily  quantity  of  gas  actually  delivered  and  taken  may  vary  ten 
percent  (  l<>rr  )  above  or  below  the  quantity  requested  by  Buyer  to  be 
delivered  hereunder, but  in  no  event,  however,  shall  the  total  quantity 
delivered  and  taken  during  any  month  vary  more  than  five  (5%) 
above,  or  below  the  total  quantity  requested  by  Buyer  to  be  delivered 
hereunder  for  such  month. 

(e)  Seller  will  advise  Buyer  when  Seller  proposes  to  commence 
initial  delivery  of  gas  well  gas  hereunder,  at  which  time  the  parties 
shall  promptly  set  a  date  for  determining  the  initial  amount  of  Seller's 
delivery  capacity,  which  capacity  will  be  effective  as  of  the  first  day 
gas  well  gas  is  delivered  hereunder  until  the  effective  date  of  the  next 
succeeding  test  taken  as  hereinafter  provided.  Such  test  shall  be  over 
a  period  of  not  less  than  fifteen  (15)  days  nor  more  than  thirty  (30) 
days,  and  during  such  test  Buyer  will  fully  cooperate1  with  Seller 
to  the  end  of  establishing  Seller's  delivery  capacity. 

(f)  Subsequent  to  establishing  Seller's  initial  delivery  capacity, 
tests  of  similar  duration  for  Seller's  delivery  capacity  shall  be  con- 
ducted at  the  request  of  either  Buyer  or  Seller,  but  not  more  often 
than  once  each  three  (3)  months.  The  results  of  any  such  test  shall 
be  effective  as  of  the  day  such  test  is  concluded. 

(g)  Seller's  delivery  capacity  on  each  day  of  the  period  between 
tlu^  effective  date  of  any  two  (2)  consecutive  tests  thereof  shall  be 
considered  to  be  the  same  as  Seller's  delivery  capacity  determined  by 
the  first  of  such  two  (  2)  tests.  If  on  any  one  day  Seller  .fails  to  deliver 
for  any  reason  except  force  majeure  the  (plant  ity  of  gas  well  gas  re- 
quested by  Buyer  (normal  dispatching  variations,  not  to  exceed  five 
percent  [5%],  excepted),  then  the  (plant  ity  of  gas  well  gas  actually 
delivered  on  such  day  shall  be  deemed  to  be  Seller's  delivery  capacity 
for  the  duration  of  such  failure.  Buyer  agrees  to  notify  Seller  of  the 
failure  of  Seller  to  deliver  the  quantities  so  requested  as  soon  as 
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practical  after  Buyer  learns  of  such  failure  in  the  course  of  Buyer's 
normal  and  customary  operating  procedures. 

(h)  I.f  the  quantity  of  gas  taken  by  Buyer  hereunder  during  any 
contract  year  after  the  date  of  initial  delivery  of  gas  hereunder  has 
not  permitted  Seller  to  maintain  ratable  withdrawals  from  any  res- 
ervoir subject  hereto  (under  then  existing  applicable  rules,  regula- 
tions, orders  or  laws)  with  other  operators  withdrawing  gas  from 
the  same  reservoir,  Buyer  will  purchase  and  receive  or  will  pay  for 
at  the  then  effective  price,  if  available  and  not  taken  during  the  suc- 
ceeding contract  year,  that  additional  quantity  of  gas  over  and  above 
the  contract  quantity  for  such  period  which  will  permit  Seller  to 
make  up  the  deficiency  in  ratable  withdrawals  accrued  during  the 
contract  year  mentioned  above. 

4.  Commitment  of  Reserves: 

(a)  Seller  commits  to  the  performance  of  this  Agreement  all  gas 
produced  from  and  attributable  to  the  interest  of  Seller  in  the  lease 
and  lands  described  in  Exhibit  "(B)"  hereto  annexed  and  made  a 
part  hereof  as  limited  by  reservoirs  or  depths  as  such  Exhibit  "3" 
may  be  amended  from  time  to  time. 

(b)  Seller  agrees  not  to  sell  to  any  other  party  or  parties,  except 
contractors  conducting  drilling  or  reworking  operations  for  Seller, 
any  gas  produced  from  the  committed  reserves  during  the  term  hereof 
without  the  written  consent  o,f  Buyer. 

(c)  If  Seller  assigns  or  subleases  the  lease  or  any  portion  thereof 
committed  hereto  or  assigns  gas  rights  thereunder  to  any  assignee 
or  lessee,  said  assignment  or  sublease  shall  not  be  binding  upon  Buyer 
until  Buyer  is  furnished  with  copies  of  the  recorded  instruments  by 
which  such  assignments  are  accomplished. 

(d)  Seller  agrees  to  furnish  Buyer  the  basic  information  and  data 
pertinent  to  the  estimation  of  reserves  as  such  information  and  data 
becomes  available  (provided  same  has  not  been  classified  by  Seller 
as  confidential  information),  including,  but  not  limited  to.  the  fur- 
nishing of  surface  maps,  well  logs,  electric  logs,  core  analysis  data, 
flow  and  pressure  tests,  casing  programs  and  gas  analyses. 

5.  Reservations  of  Seller:  Seller  reserves  the  following  prior  rights 
with  sufficient  gas  to  satisfy  such  rights : 

(a)  To  operate  its  property  free  from  any  control  by  Buyer  in  such 
a  manner  as  Seller,  in  its  sole  discretion,  may  deem  advisable,  includ- 
ing without  limitation,  the  right  to  drill  new  wells,  to  repair  and  re- 
work old  Avails,  and  to  abandon  any  well  or  surrender  any  lease  or  por- 
tion thereof;  provided,  however,  in  the  event  Seller  should  terminate 
or  surrender  any  lease  described  in  Exhibit  "B"  hereto,  written  notice 
of  same  shall  be  given  to  Buyer  within  thirty  (30)  days.  Xot with- 
standing the  foregoing  provisions.  Seller  shall,  however,  not  be  liable 
for  any  failure  by  reason  of  inadvertence  to  give  notice  to  Buyer 
of  its  intention  to  surrender  or  permit  to  lapse  any  such  leasehold  or 
other  interest. 

(b)  To  separate  the  gas  in  mechanical,  low  temperature  or  other  sep- 
aration equipment  selected  by  Seller. 

(c)  To  process  the  gas.  or  have  same  processed,  for  the  recovery  of 
liquefiable  hydrocarbons  including  the  methane-ethane  stream;  pro- 
vided, however,  that  such  processing  will  not,  including  shrinkage  and 
fuel,  remove  more  than  ten  percent  (10%)  of  the  volume  of  gas  pro- 
duced  for  delivery  by  Seller  and   purchased  by   Buyer  daily  here- 
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under  at  the point  and  provided,  further, that  such  pro 

ing  will  not  render  the  gas  incapable  of  meeting  ihe  quality  specifica- 
tions contained  herein.  Seller  may  so  process  the  gas  or  have  same  so 
processed  before  delivery  to  Buyer,  or  after  delivery  to  Buyer,  at  the 

presently  situated  on  Buyer's or  at  Mich  other 

processing  plant  that   may  be  constructed  in  the  future  on  Buyer's 

in  the  event   Seller'.-  gas  is  diverted  so  as  to  How  in  a 

■ direction  in  Buyer's . 

[f  the  gas  delivered  hereunder  is  processed  by  Seller  or  for  Sell*  r's 
account  after  delivery  to  Buyer.  Seller  hereby  agrees  to  pay  to  Buyer  a 
t  rahsportat  ion  rate  for  t  he  t  ransportation  of  fuel  and  shrinkage  gas  at 
tributable  to  Sellers.  Such  rate  shall  be  based  on  accepted  costs  for 
transportation  reflecting  distance  transported  and  may  be  changed 
from  time  to  time;  provided,  however,  in  the  event  the  Federal  Power 
Commission  or  any  other  governmental  body  or  official  having  jurisdic- 
tion at  the1  time  ceases  to  exercise  cont  rol  over  both  Buyer  and  Seller  in 
regard  to  Mich  matters,  commencing  wit  h  the  date  of  cessat  ion  of  such 
control  and  continuing  thereafter  for  the  term  of  this  Agreement,  no 
charge  shall  be  made  for  the  transportation  of  Seller's  fuel  and 
shrinkage  pis  in  Buyer's  pipeline. 

If    Buyer,    for    any     reason,    determines    that    another    existing 

pipeline  is  necessary  or  required  or  a  new  is 

built  and  utilized  by  Buyer  in  a  way  that  the  gas  reserves  underlying 

this  Agreement  can  no  longer  be  processed  at  the then  in 

such  event.  Buyer  and  Seller  agree  that  Seller  shall  have  the  right  to 
have  the  gas  processed  as  herein  provided  at  a  mutually  agreeable 

on  such  pipeline  or  any  mutually  agreeable  point  other 

than  that  set  forth  in  this  section. 

(d)  To  use  gas  produced  from  the  lease  for  developing  and  operating 
Seller's  lease  listed  in  Exhibit  "B,"  Seller's  other  properties  in  the  im- 
mediate vicinity.  Sellers  pipelines,  compression  or  other  treating  facil- 
ities, water  stations,  camps,  platform  installations,  and  other  miscel- 
laneous uses  incident  to  t  Ik1  operation  of  such  leases  or  facilities  and  to 
fulfill  obligations  to  the  Lessor  therein. 

(e)  To  unitize  its  lease  with  other  properties  of  Seller  and  of  others 
in  the  same  field,  in  which  event  this  Agreement  will  cover  Seller's  in- 
terest in  the  unit  which  is  attributable  to  the  committed  reserves. 

(f)  To  use  gas  produced  from  the  lease  for  repressuring,  pressure 
maintenance  or  cycling  operations  for  the  lease  shown  in  Exhibit  "B"; 
provided,  however,  if  as  a  result  of  such  use  Seller  is  thereby  rendered 
unable  to  deliver  to  Buyer  the  then  applicable  contract  hereunder,  the 
term  of  the  Agreement  shall  be  extended  beyond  its  primary  term, 
until  Buyer  has  thereafter  had  the  opportunity  to  purchase  from 
Seller  at  the  then  applicable  contract  rate  and  price,  and  in  accordance 
with  the  other  terms  hereof,  a  quantity  of  gas  equal  to  the  accumulated 
deficiencies  not  delivered  by  Seller  which  has  occurred  by  reasons  of 
Seller's  election  under  this  Subsection  ( f). 

6.  Point  of  Delivery : 

(a)  The  point  of  delivery  for  the  gas  to  be  delivered  by  Seller  to 
Buyer  hereunder  shall  be  at"  the  inlet  of  Buyer's  meter  to  be  located  on 
Seller's . 

(b)  Buyer  hereby  agrees  to  construct  and  operate,  at  it-  sole  expense 
and  liability,  a  lateral  line  to  the  other  production  platforms  con- 
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structed  by  Seller  in  the covered  by  this  Agreement;  pro- 
vided, however,  that  Buyer  will  not  be  obligated  to  construct  and  place 
into  operation  in  excess  of  one  (1)  mile  of  lateral  line  for  (1)  each 
eight  billion  (8,000,000,000)  cubic  feet  of  recoverable  gas  to  be  de- 
livered from  such  platform  or  for  (2)  a  minimum  quantity  of  eight 
thousand  (8,000)  Mcf  per  day  available  for  delivery  from  such  other 
platform. 

(c)  As  between  the  parties  hereto.  Seller  shall  be  in  control  and  pos- 
session of  the  gas  deliverable  hereunder  and  responsible  for  any  dam- 
age or  injury  caused  thereby  both  prior  to  initial  deilvery  to  Buyer 
and  at  such  times  as  the  gas  is  in  Seller's  custody  for  processing  or  re- 
moval of  injected  liquids;  otherwise.  Buyer  shall  be  deemed  to  be  in 
exclusive  control  and  possession  thereof  and  responsible  for  any  in- 
jury or  damage  caused  thereby.  Title  to  the  gas  sold  hereunder  shall 
pass  from  Seller  to  Buyer  at  the  point  of  delivery. 

(d)  (i)  Seller  agrees  to  furnish  to  Buyer,  at  the  point  of  delivery, 
space  on  Seller's  platform  or  platforms  for  the  installation  and  opera- 
tion of  Buyer's  metering  equipment.  Both  parties  recognize  that  space 
on  a  platform  is  limited  and,  therefore,  shall  agree  as  to  the  space  re- 
quired for  Buyer's  metering  equipment.  All  pipelines  and  equipment 
placed  on  the  platforms  and  lease  by  Buyer  shall  be  and  shall  remain 
Buyers  property.  Buyer  covenants  and  agrees  to  fully  protect,  indem- 
nify and  hold  Seller,  its  successors  and  assigns,  harmless  from  and 
against  each  and  every  claim,  demand,  or  cause  of  action,  and  any  li- 
ability, cost,  expense,  damage  or  loss  in  connection  therewith  occa- 
sioned through  Buyer's  negligence  which  may  be  made  or  asserted  by 
Seller,  Buyer  or  Buyer's  employees,  agents,  or  assigns,  or  by  third  par- 
ties or  agents  or  employees  of  Seller,  on  account  of  personal  injury  or 
death,  or  on  account  of  property  damage,  resulting  from  or  arising  out 
of  the  installation,  presence,  maintenance  and  operation  of  Buyer's 
pipeline  facilities,  appurtenances  and  equipment. 

(ii)  Buyer  shall  give  Seller  notice  of  the  installation  of  such  equip- 
ment on  said  platform  or  platforms  and  of  any  subsequent  repair  and 
maintenance  thereof,  sufficiently  in  advance  so  that  Seller's  represen- 
tative may  be  present  at  such  operations. 

(iii)  Buyer  agrees  to  reimburse  Seller  for  Buyer's  use  of  that  por- 
tion of  Seller's  platform  occupied  by  Buyer's  metering  equipment 
as  follows: 

(1)  The  cost  of  the  platform  shall  be  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  number  of  square  feet  of  deck  space 
to  be  used  by  Buyer's  facilities  and  the  denominator  of  which  is 
the  total  number  of  square  feet  of on  the  entire  plat- 
form. Said  amount  so  obtained  shall  be  paid  to  Seller  within 
thirty  (30)  days  after  gas  deliveries  commence  and  said  payment 
shall  cover  the  lease  of  platform  space  for  so  long  as  this  Agree- 
ment continues  in  effect. 

(2)  In  addition  to  the  foregoing  single  payment,  an  annual 
maintenance  charge  will  be  paid  to  Seller  by  Buyer.  Unless  a 
fixed  maintenance  charge  is  agreed  to  by  Seller  and  Buyer  here- 
under within  thirty  (30 )  days  after  the  date  of  initial  delivery, 
the  first  such  charge  will  be  determined  by  multiplying  Seller's 
estimated  annual  operating  and  maintenance  expenses  (as  agreed 
to  by  the  parties  hereto)  of  said  platform  by  the  fraction  set  out 
in  the  immediate  preceding  Subsection    (1)    paragraph.   Each 


693 

annual  charge  thereafter  shaU  be  based  on  Seller's  actual  operat- 
ing and  maintenance  expenses  for  the  preceding  year  and  will 
include  a  retroactive  adjustment  for  the  excess  or  deficient  charges 
for  said  preceding  year, 
(e)  In  the  event  during  the  term  hereof  Seller  has  committed  gas 
;      eves  which  Buyer  determines  to  be  economically  unfeasible  to 
connect  to  Buyer's  pipeline  facilities,  and  ii'  neither  Seller  nor  Buyer 
elects  to  install  the  accessary  facilities  to  allow  Seller  to  produce  said 
gas  reserves  into  Buyer's  pipeline  facilities,  Buyer  agrees  to  release 
such  gas  reserves  from,  commitment  hereunder  within  thirty  (30)  days 
after  written  notice  by  Buyer  that  such  gas  reserves  are  insufficient  to 
warrant  facilities  to  connect  such  gas  reserves  to  Buyer's  pipeline 
facilities. 

7.  Di  r r<  r>/  Pressure: 

(a)  Seller  shall  make  deliveries  of  gas  hereunder  to  Buyer  at  a  pres- 
sure suffiicent  to  enter  Buyer's  facilities,  hut  in  no  event  shall  such 
required  pressure  exceed  one  thousand  fifty  (1,050)  pounds  per  square 
inch  gauge.  In  the  event,  however,  that  the  natural  flowing  pressures 
-  Flers  wells  and  Seller's  facilities  enable  Seller  to  deliver  ^as  at 
ires  greater  than  one  thousand  fifty  (1,050)  pounds  per  square 
inch  pincre.  Seller  will  do  so  at  Buyer's  request.  When  delivery  pres- 
sure fails  below  one  thousand  fifty  (1,050)  pounds  per  square  inch 
srauire.  either  party  may  install  compression  facilities,  but  neither 
party  shall  be  obligated  to  install  and  operate  compression  facilities 
for  the  deb  very  of  gas  hereunder  or  to  continue  the  operation  of  such 
facilities  if,  in  the  sole  judgment  of  such  party,  such  operation  is  or 
nes  impracticable.  Tf  Seller  installs  compression  facilities,  then 
Seller  shall  install  a  pulsation  dampener,  the  design  of  which  has  been 
approved  by  Buyer,  between  the  compression  facilities  and  the  de- 
livery point, 

(})')  Seller  shall  have  agents  or  employees  available  at  all  times  to 
receive  from  Buyer's  dispatchers  advices  and  requests  for  change  in 
the  rates  of  delivery  of  £as  hereunder  as  required  by  Buyer  from  time 
to  time.  Buyer  recognizes  that  Seller's  leaseholds  are  situated  in  and, 
therefore,  a  reasonable  period  will  be  allowed  for  Seller  to  comply 
with  the  dispatching  request  of  Buyer. 

(c)  If  the  natural  pressure  of  Seller's  wells  will  not  permit  delivery 
3  to  Buyer  at  a  pressure  sufficient  to  enter  Buyers  facilities  or  at 
one  thousand  fifty  (1,050)  pounds  per  square  inch  gauge,  whichever 
is  lesser,  pursuant  to  Subsection  (a)  of  this  Section  7.  and  neither 
party  elects  to  compress,  or  having  commenced  compression,  a  party 
elects  to  cease  such  compression,  then  Buyer  shall,  if  Seller  so  reqi] 
furnish  to  Seller  in  writing,  a  release  of  the  well(s),  reserves  and 
acreage  producing  such  pressure-deficient  gas  from  the  terms  of  this 
Contract. 

S.  Prices: 

(a)  The  price  to  be  paid  by  Buyer  to  Seller  for  all  delivered  or,  if 
available  and  not  taken  by  Buyer  to  be  paid  for  hereunder,  shall  be 

as  follows:  From  date  of  initial  delivery  hereunder  to 

per  Mcf  Commencing  on  and   for  each  one 

(I)  year  period  thereafter  for  the  remaining  term  of  this  Agreement, 
the  price  shall  escalate  by  two  cents  (2.00)  per  Mcf. 

7. -_n  91—70 45 
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(b)  If  the  weighted  average  gross  heating  value  of  all  gas  delivered 
during  any  month  is  less  than  one  thousand  (1,000)  BTU's  per  cubic 
foot,  downward  adjustment  in  the  price  payable  shall  be  made  on  a 
proportional  basis  from  the  base  of  one  thousand  (1,000)  BTU's.  If 
the  weighted  average  gross  heating  value  of  all  gas  delivered  during 
anv  month  is  more  than  one  thousand  (1,000)  BTU's  per  cubic  foot, 
upward  adjustment  in  the  price  payable  shall  be  made  on  a  propor- 
tional basis  from  a  base  of  one  thousand  (1,000)  BTU's. 

(c)  If  the  Federal  Power  Commission  or  any  successor  govern- 
mental authority  having  jurisdiction  in  the  premises  should  at  any 
time  and  from  time  to  time  hereafter  prescribe,  for  the  area  in  which 
Seller's  properties  are  situated,  a  higher  rate  for  the  purchase  of  gas 
than  the  price  herein  provided  to  be  paid,  then  the  price  to  be  paid 
by  Buyer  to  Seller  for  gas  delivered  under  the  provisions  of  this 
Agreement  shall  be  increased,  effective  as  of  the  date  such  higher  price 
is  prescribed  and  for  the  balance  of  the  applicable  pricing  period,  to 
equal  such  higher  rate.  From  and  after  the  date  upon  which  any  such 
hia'her  price  shall  become  effective,  subsequent  escalations,  as  provided 
herein,  on  each  escalation  date  shall  be  incremental  to  such  higher 
price  as  distinguished  from  the  contract  prices  set  forth  above. 

(d)  If  at  any  time  and  from  time  to  time  during  the  term  of  this 
Agreement  the' Federal  Power  Commission  (or  any  successor  agency 
having  jurisdiction  over  the  rates  charged  for  gas  sold  hereunder) 
ceases  to  have  jurisdiction  over  such  matters  or  ceases  to  exercise  price 
control  over  this  Agreement  or  permits  price  redetermination  for  the 
sale  of  gas  hereunder,  the  price  to  be  charged  after  the  cessation  date 
or  the  date  such  price  redetermination  is  permitted  shall  be  redeter- 
mined within  six  (6)  months  of  said  date  or  dates  and  the  redeter- 
mined price  shall  be  the  average  of  the  three  (3)  highest  prices  then 
being  paid  for  gas  of  substantially  the  same  quality  and  quantity 
under  comparable  terms  and  conditions  produced  and  sold  within 
pipeline  companies  for  resale.  Furthermore,  the  price  shall  be  redeter- 
mined on  the  same  basis  each  two  (2)  years  from  and  after  the  afore- 
said date  or  dates.  However,  in  no  event  shall  the  price  to  be  charged 
for  any  period  be  lower  than  the  higher  of  the  applicable  prices  deter- 
mined in  Subsections  (a),  (b),  (c)  and  (e)  of  this  Section  8  or  the 
price  in  effect  prior  to  the  time  the  price  was  redetermined  under  the 
provisions  of  this  Subsection  (d). 

(e)  Seller  shall  pay  all  Federal  and  State production. 

gathering,  severance  or  similar  taxes  now  being  levied  in  respect  of 
or  applicable  to  the  gas  delivered  hereunder:  provided,  however,  that 
if  any  such  taxes  in  addition  to  or  greater  than  those  being  levied 
on  the  date  of  this  Agreement,  in  respect  of  or  applicable  to  the 
gas  delivered  hereunder  and  for  which  Seller  is  liable  or  which  Seller 
pays  for  the  benefit  of  owners  of  gas  royalties  under  the  leases  cov- 
ered hereby  so  long  as  such  additional  or  greater  tax  is  in  effect  or 
paid  by  Seller  on  such  gas.  Buyer  will  reimburse  Seller  for  eight- 
eighths  (8/8)  of  the  amount  by  which  such  additional  or  greater  tax 
shall  exceed  the  taxes  levied  on  the  date  of  this  Agreement.  The 
amount  for  which  reimbursement  is  due  may  be  billed  by  Seller 
monthly,  quarterly  or  at  the  end  of  each  calendar  year. 

(f)  If,  in  order  to  comply  with  or  by  reason  of  any  present  or 
future  law  or  rule,  regulation  or  order  of  the  United  States  Geologi- 
cal Survey,  Department  of  the  Interior,  or  other  governmental  body 
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havintr  jurisdiction,  the  basis  or  method  of  measurement  of  gas 
livered  hereunder  is  changed]  then  the  price  per  Mcf  for  eas  pur- 
chased hereunder  shall  be  adjusted  to  compensate  for  the  change  in 
the  basis  or  method  <>»'  measurement,  to  the  end  thai  the  total  amount 
of  money  payable  for  volumes  <>f*  gas  purchased  according  to  the 
measurement  provisions  set  forth  herein  shall  remain  unaffected  by 
such  change  ofa  basisor  method  of  measurement. 

9.  Term  of  Agreement:  This  Agrement  shall  be  in  force  from  the 
date  of  initial  delivery  under  this  Agreement  for  a  term  of  ten  i  1") 
years  and   from  year  to  year  thereafter  until  cancelled  by  written 

not  ice  given  each  party  to  the  other  not  less  than  six  (  6)  m<mt  hs  prior 

to  the  end  of  such  ten  ( 1<>)  year  period  or  any  subsequent  anniversary 
date  thereof. 

10.  ExMbite:  Exhibits  -A"  and  "B"  attached  hereto  and  the  pro- 
visions therein  shall  constitute  parts  of  this  Agreement. 

Ix  Witness  Whereof,  this  instrument  is  executed  in  three  (:;) 
counterparts,  each  of  which  is  an  original,  a.-  of  the  date  first  above 
mentioned. 

APPENDIX  II 

Tins  AGREEMENT,  made  and  entered  into  as  of  the day  of 

-  by  and  between a  corporation  of  the  State  of 

(hereinafter  referred   to  as  "Seller")    and  a 


corporation  of  the  State  of  (hereinafter  referred  to  as 

"Buyer")  : 

WITNESSETH 

Whereas,  Buyer  desires  to  obtain  an  additional  supply  of  natural 
".)  supplement  and  augment  the  supply  now  under  contract  to 
Buyer:  and 

Whereas,  Seller  owns  or  controls  or  will  attempt  to  develop  ^ras 
reserves  underlying  land-  and  leaseholds  within  the  area  set  forth  in 
Exhibit  "A"  hereof,  from  which  it  desires  to  sell  gas  attributable  to 
Seller's  interest  to  Buyer  under  the  terms  and  conditions  hereinafter 
set  forth  : 

Now.  Therefore,  in  consideration  of  the  mutual  covenants  hereof, 
the  parties  agree  together  as  follows  : 

Article  I 

DEFINITIONS 

\.  The  term  "Gas-Well  Gas"  .-hall  mean  the  full  well  effluent  in  its 
natural  state  as  produced  from  a  gas  well,  as  herein  defined. 

%1.  The  term  '*Gas-WeU  Separator  Residue  (rb"  -hall  mean  that 
part  of  the  effluent  in  it.^  natural  state  as  produced  from  a  gas  well. 
as  herein  defined,  which  remains  in  the  gas  phase  at  the  gas  outlet  of 
an  oil  and  gas  separator. 

3.  The  term  "< ras"  .-hall  mean  : 

i,i!  "Gas- Well  Gas",  as  herein  denned  in  Section  1  of  this  Ar- 
ticle I.  if  and  when  delivery  is  made  hereunder  direct  from  the 
mouth  of  the  well,  or 

(b)  "Gas- Well  Separator  Residue  Gas",  as  herein  defined  in 

Section  '2  of  this  Art  icle  I.  if  and  when  delivery  is  made  hereunder 
at  the  gas  outlet  of  the  oil  and  gas  separator. 
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4.  The  term  "Gas  Well"  shall  mean  a  well  including  the  unit  acre- 
age designated  thereto  which  produces  gas  only,  or  gas  and  liquids,  and 
which  well  does  not  qualify  as  an  oil  well  under  the  rules  and  regula- 
tions of  the Corporation  Commission  or  successor  jurisdictional 

bodies.  A  well  completed  in  and  producing  from  more  than  one  horizon 
shall  be  considered  as  a  separate  well  in  each  such  horizon. 

5.  The  term  "accounting  year"  shall  mean  each  calendar  year  here- 
under commencing  with  January  1  after  the  date  of  first  delivery  of 
gas  and  the  period  of  less  than  a  calendar  year  from  the  date  of  first 
deliveries  hereunder  to  December  31  of  that  year  and  from  the  end  of 
the  last  calendar  year  preceding  termination  to  the  date  of  termina- 
tion hereof. 

6.  The  term  "day"  shall  mean  the  24-hour  period  commencing  at 
sever,  o'clock  (7:00)  a.m. Time. 

7.  The  unit  of  volume  for  all  purposes  hereunder,  unless  otherwise 
specified,  shall  be  one  cubic  foot  of  gas  at  a  base  temperature  of  sixty 
(60)  degrees  Fahrenheit  and  at  an  absolute  pressure  of  fourteen  and 
sixty-five  one-hundredths  (14.65)  pounds  per  square  inch. 

Article  II 

RESERVATIONS   OF   SELLER 

1.  Seller  hereby  expressly  reserves  and  excepts  from  the  terms  of 
this  Agreement  such  portion  of  the  gas  produced  from  leases  to  be 
identified  by  Seller  within  the  area  set  forth  on  Exhibit  "A"  hereof 
as  may  be  required  in  Seller's  opinion  as  a  prudent  operator  for  plant 
fuel  and  shrinkage,  lease  fuel,  drilling,  deepening,  reworking,  com- 
pression, operating,  gas  lifting,  and  obligations  to  its  lessors.  The 
reservations  provided  for  under  this  Section  shall  be  limited  to  uses 
on  or  associated  with  Seller's  leases  or  properties  under  contract  with 
Buyer. 

2.  The  obligations  of  Seller  hereunder  are  subject  to  the  ability  of 
Seller's  wells  to  produce  without  waste  and  in  accordance  with  pru- 
dent oil  and  gas  field  practice,  and  the  control  and  operation  of  Sell- 
er's lands  and  leaseholds  producing  gas  to  be  sold  to  Buyer  hereunder 
shall  remain  the  exclusive  right  of  Seller  including  without  limitation 
the  right  to  determine  when,  where,  or  whether  to  drill  new  wells,  to 
repair  and  rework  old  wells,  and  to  abandon  any  well  or  surrender  any 
lease  when  no  longer  deemed  by  Seller  to  be  capable  of  producing  gas 
in  paying  quantities  under  normal  methods  of  operation.  It  shall  be 
Seller's  responsibility  to  operate  all  wells,  and  install  and  operate  all 
equipment  and  piping  up  to  the  point  of  delivery. 

3.  During  the  first  three  (3)  years  from  the  date  of  initial  delivery 
of  gas  hereunder,  Seller  shall  have  the  right  to  elect  to  process  or  have 
processed  prior  to  delivery,  during  the  remaining  term  hereof,  the  gas 
deliverable  to  Buyer  hereunder  and  thereby  remove  any  constituents 
thereof  other  than  methane  (except  such  methane  as  is  necessarily  re- 
moved from  the  gas  in  the  process  of  removing  other  constituents) ,  so 
long  as  such  processing  does  not  lower  the  qualitv  of  the  residue  gas 
remaining  after  such  processing  below  that  required  in  Article  VII 
hereof.  Processing  of  <ras  committed  hereunder  shall  be  under  condi- 
tions acceptable  to  both  parties.  Title  to  all  products  so  removed  shall 
remain  vested  in  Seller. 
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Article  III 

GAS  AFFECTED 

1.  Subject  to  the  provisions  of  Article  II  hereof,  and  except  as  pro- 
vided below,  it  is  understood  thai  the  gas  available  for  sale  and  deliv- 
ery hereunder  is  the  gas  not  heretofore  committed  to  Buyer  or  others 
and  which  is  attributable  to  Seller's  interest  in  the  lands  and  lease- 
holds now  owned  or  hereafter  acquired  by  Seller  within  the  area  set 
forth  on  Exhibit  "A"  hereof  and  which  is  produced  from  said  lands 
pursuant  to  the  terms  of  this  Agreement  during  the  term  hereof. 

Seller  will  make  available  to  Buyer  such  information  as  to  Leases 
and  basic  data  relating  to  reserves  which  Seller  has  available,  includ- 
ing information  as  to  contracted  quantities  of  gas,  if  any.  from  lands 
within  the  area  set  forth  on  Exhibit  "A"  hereof  which  will  be  required 
prior  to  the  time  Buyer  IS  obligated  i("  take  gas  hereunder,  to  fulfill 
Seller's  other  commitments  with  purchasers. 

Seller  and  buyer  mutually  agree  thai  as  of  the  dale  hereof  the  re- 
serves of  Seller  available  for  delivery  from  the  lands  outlined  on 
Exhibit  "A"  were  0.180  billion  cubic  feet,  which  shall  constitute  the 
original  determination  of  reserves  for  the  purpose  of  this  Agreement. 

Buyer  shall  connect  to  wells  completed  hereunder  within  sixty  (60) 
days  of  written  notice  by  Seller  to  Buyer  of  said  completion,  such 
notice  to  be  accompanied  by  logs,  completion  and  test  data  and  other 
pertinent  information  including  ownership  which  is  not  deemed  to 
be  of  confidential  nature  by  Seller.  Should  Buyer  fail  to  connect 
within  such  60-day  period  to  any  said  well  which  is  economically 
feasible  to  connect,  then  Buyer  shall  from  the  end  of  said  60-day 
period  begin  paying  for  the  quantity  of  gas  which  said  well  would 
have  been  entitled  to  deliver  if  connected.  For  the  purpose  of  this 
provision  it  is  assumed  that  the  heating  value  of  the  gas  that  would 
have  been  delivered  is  1.000  B.T.U.  per  cubic  foot.  Notwithstanding 
the  foregoing.  Buyer  shall  not  be  obligated  to  connect  to  any  well  now 
or  hereafter  drilled  in  the  acreage  under  contract  hereunder  with 
Buyer  which  cannot  be  economically  connected  to  Buyer's  pipeline 
system  and  any  reserves  attributable  to  such  well  shall  be  excluded 
from  any  reserve  determination  made  under  this  Article  III  in  which 
event  said  well  and  committed  acreage  attributable  thereto  shall,  upon 
Seller's  written  request  to  Buyer,  be  released  from  this  Agreement. 
With  respect  to  any  well  completed  hereunder.  Buyer  shall  have  thirty 
(30)  days  from  the  date  of  Seller's  written  notice  of  completion  to 
determine  the  economic  feasibility  of  connecting  such  well  to  buyer's 
gathering  system.  In  the  event  that  Buyer  does  not  notify  Seller  with- 
in such  thirty  (30)  day  period  as  to  whether  it  is  economically  fea 
to  connect  such  well  to  its  system,  it  shall  be  deemed  that  such  con- 
nection is  economically  feasible. 

Buyer  agrees,  for  the  purpose  of  this  Agreement,  that  it  is  economi- 
cally feasible  to  connect  to  any  well  which  has  reserves  committed 
hereunder  of  not  less  than  one  (1)  billion  cubic  feet  for  each  mile  of 
pipeline  required  to  connect  with  Buyer's  facilities. 

2.  Buyer  and  Seller  agree  that  when  a  new  well  is  completed  and 
connected  to  Buyer's  gathering  system  the  term  hereof  Seller's  inter- 
est in  the  reserves  committed  under  this  Agreement  and  attributable 
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to  such  new  well  shall  be  added  to  the  then  current  determination  of 
reserves,  and  such  new  determination  shall  be  used  in  computing 
the  takes  hereunder,  provided  Buyer  has  the  physical  and  certificated 
capacity  to  take  additional  gas  as  may  thus  be  required.  In  addition, 
Buyer  or  Seller  may  request  at  reasonable  intervals,  but  not  more 
frequently  than  once  each  year,  during  the  term  hereof,  a  redeter- 
mination of  all  of  the  reserves  committed  hereunder.  Should  the 
reserves  of  Seller  be  found  on  any  such  redetermination  to  exceed 
the  reserves  theretofore  determined  hereunder,  then  such  excess  re- 
serves of  portion  thereof  shall  be  deemed  a  portion  of  Seller's  reserves 
subject  to  the  performance  of  this  Agreement.  Any  such  determina- 
tion shall  take  the  place  of  the  previous  determination  and  beginning 
with  the  first  full  accounting  month  after  the  date  of  any  such  redeter- 
mination shall  be  used  in  computing  the  takes  hereunder,  provided 
Buyer  has  the  physical  and  certificated  capacity  to  take  additional 
gas  as  may  thus  be  required.  If  Buyer  cannot  take  additional  gas  as 
may  be  required  by  reserves  attributable  to  new  wells  or  by  a  redeter- 
mination, because  of  having  insufficient  physical  or  certificated  line 
capacity.  Buyer  shall  promptly  file  and  prosecute  diligently  an  appli- 
cation with  the  Federal  Power  Commission  for  authorization  to  obtain 
the  additional  capacity  required  to  take  the  additional  gas.  Buyer 
agrees  to  proceed  with  due  diligence  to  construct  the  facilities  author- 
ized and,  upon  their  completion,  Buyer  shall  be  obligated  to  take  or 
pay  for  such  additional  gas.  In  the  event  Buyer  does  not  obtain  Fed- 
eral Power  Commission  authorization  for  such  additional  capacity 
within  one  year  after  the  date  of  making  application  therefor,  then, 
at  the  election  of  Buyer,  Buyer  shall  be  obligated  to  either  pay  each 
month  thereafter  for  such  additional  gas  or  release  such  additional 
gas  and  acreage  attributed  thereto,  from  this  Agreement. 

Buyer  shall  give  Seller  written  notice  of  such  election  within  ten 
(10)  days  after  the  end  of  such  one-year  period  or  within  sixty  (60) 
days  after  the  issuance  of  any  Federal  Power  Commission  order  reject- 
ing or  denying  Buyer's  application  for  such  additional  capacity,  which- 
ever date  is  the  earlier.  Any  determination  or  redetermination  of  the 
reserves  shall  remain  in  effect  until  such  time  as  a  subsequent  redeter- 
mination is  made. 

3.  If  after  negotiations  pursuant  to  the  provisions  of  Section  2  of  this 
Article,  Buyer  and  Seller  shall  be  unable  within  ninety  (DO)  days  after 
the  start  of  such  negotiations  to  agree  on  a  redetermination  of  the  net 
recoverable  gas  reserves  of  Seller  to  be  sold  hereunder,  the  same  upon 
written  notice  by  either  party  to  the  other  shall  be  determined  by  an 
Independent  Engineer  mutually  acceptable  to  Seller  and  Buyer.  'Any 
determination  made  by  such  Independent  Engineer  shall  be  final  and 
binding  on  the  parties  hereto.  The  fee  and  the  expenses  of  such  In- 
dependent Engineer  shall  be  equally  divided  between  Buyer  and  Seller. 
In  the  event  Buyer  and  Seller  cannot  agree  upon  an  Independent  En- 
gineer, the  same  shall  be  determined  by  arbitration  in  the  following 
manner.  Buyer  shall  appoint  one  arbitrator  and  Seller  shall  appoint 
one  arbitrator  and  the  two  arbitrators  so  appointed  shall  select  a  third 
arbitrator.  If  either  Buyer  or  Seller  shall  fail  to  appoint  an  arbitrator 
within  tim  (10)  days  after  a  request  for  such  appointment  is  made  by 
the  other  party  in  writing,  or  if  the  two  arbitrators  so  appointed  shall 
fail  within  ten  (10)  days  after  the  appointment  of  the  second  of  them 
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to  agree  on  a  third  arbit rator,  the  nihil  rator  or  ttrbii  ratora  necessary  to 
complete  a  board  of  three  arbitrators  shall  be  appointed  upon  applica- 
tion by  either  party  therefor  by  the  (Joked  States  District  Judge, 
senior  in  point  of  service,  of  the  Federal  Judicial  Distrid  in  which  the 

properly  covered  by  this  Agreement  tS  situated.  In  the  event  SQch 
Jndire  within  thirty  (."><>)  days  after  application  thereto  should  fail  Off 
refuse  to  act.  then  either  party  hereto  may  request  the  Ameriean  Arbi- 
tration Association  to  select  the  arbitrator  or  arbitrators  to  complete 
the  board  of  three.  After  three  arbitrators  are  appointed  pursuant  to 
the  foregoing  provisions  of  this  Section  they  shall  meet,  hear  the 
parties  with  respect  to  the  matter  of  said  net  recoverable  gas  reserves, 
and  arrive  at  a  determination  of  -aid  net  recoverable  gas  reserve. 

Any  redetermination  agreed  to  in  writing  by  at  Least  two  of  .-aid 
arbitrators  shall  be  final  and  binding  on  the  parties  hereto.  All  arbi- 
trators appointed  pursuant  to  this  Section  shall  be  qualified  independ- 
ent engineers  experienced  in  the  oil  and  gas  industry  and  competent 
to  pass  on  the  matter  of  said  net  recoverable  gas  reserves.  Each  party 
shall  pay  the  expense  of  the  arbitrator  selected  by  or  for  it,  and  its 
counsel,  witnesses  and  employees,  and  all  other  costs  of  the  arbitration 
shall  be  equally  divided  between  the  parties  hereto. 

Article  IV 

QUA  XT  IT  Y 

1.  Seller  agrees  to  sell  and  deliver  to  Buyer  and  Buyer  agrees  to 
purchase  ami  take  from  Seller  hereunder  or  pay  Seller  for,  whether 
taken  or  not,  during  each  accounting  year  an  average  daily  quantity 
of  gas  attributable  to  Seller's  interest  committed  hereunder,  equal  to 
one  million  (1.000.000)  cubic  feet  for  each  seven  billion  three  hundred 
million  (T.oOO.000,000)  cubic  feet  of  reserves  as  established  under  Ar- 
ticle III  hereof,  and  adjusted  as  hereinafter  set  forth,  provided  Seller 
is  able  to  develop  and  maintain  a  daily  deliverability  equal  to  one  hun- 
dred twenty-five  (1^~>)  per  cent  of  such  average  daily  quantity.  If  the 
volume  of  reserve.-  -hall  either  increase  or  decrease  as  a  result  of  any 
determination  made  in  accordance  with  Article  III  hereof,  said  quan- 
tity of  gas  shall  l>c  adjusted  in  accordance  with  the  provisions  of  this 
Section  1.  Subject  to  the  other  provisions  of  this  Article  IV,  so  long 
as  allowables  are  set  for  wells.  Buyer  further  agrees  to  nominate  in 
the  aggregate  for  each  yearly  period  at  least  one  million  (1,000,000) 
cubic  feet  daily  for  each  seven  billion  three  hundred  million  (7.300,- 
000,000)  cubic  feet  of  the  aggregate  net  recoverable  gas  reserves  com- 
mitted hereunder. 

For  all  purposes  in  connection  with  the  obligations  of  Seller  to  de- 
liver and  Buyer  to  take  gas  hereunder,  net  recoverable  reserves  as  of 
any  determination  under  Article  HI  hereof  shall  be  adjusted  by  add- 
ing thereto  the  total  gas  delivered  hereunder  to  date  of  said  determi- 
nation from  the  acreage  for  which  determination  was  made.  Notwith- 
standing the  provisions  set  out  in  this  Section  1  to  the  contrary,  during 
the  first  60  months  from  the  date  of  initial  delivery  hereunder, the  aver- 
age daily  quantity  for  this  Agreement  -hall  be  either  the  aggregate 
volume  obtained  when  adding  the  results  of  multiplying  Seller's  inter- 
est committed  hereunder  in  each  well  connected  by  Buyer  times  two 
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million  (2,000.000)  cubic  feet  or  one  million  CI. 000,000)  cubic  feef  for 
each  three  billion  six  hundred  fifty  million  (3.650.000.000)  cubic  feet 
of  reserves  as  established  under  Article  III  hereof,  whichever  is  the 
greater. 

2.  Except  as  permitted  by  Seller.  Buyer  agrees  that  its  take  of  pas 
hereunder  during  any  one  day  shall  never  be  less  than  seventy-five 
(75)  per  cent  nor  more  than  one  hundred  twenty-five  (125)  per  cent 
of  the  average  daily  quantity  sot  forth  in  Section  1  above. 

3.  Should  Seller  be  unable  to  develop  or  to  maintain  for  a  period  of 
thirty  (30)  days  a  deliverability  equal  to  one  hundred  twenty-five 
(125)  per  cent  of  the  average  daily  quantity  set  forth  in  Section  1 
above,  then  in  that  event  said  average  daily  quantity  shall  be  reduced 
to  eighty  (80)  per  cent  of  the  deliverability  which  Seller  is  able  to  de- 
velop and  maintain;  provided,  however,  that  Seller  shall  have  the 
right  at  any  time  to  reestablish  an  average  daily  quantity  based  upon 
the  rate  of  taking  provided  for  in  Section  1  above  by  restoring  deliver- 
ability equal  to  at  least  125%  thereof. 

4.  If  the  total  volume  of  gas  actually  purchased  and  taken  by  Buyer 
during  any  accounting  year  shall  be  less  than  the  required  quantity  as 
provided  in  Section  1  above  then  Buyer  shall  within  thirty  (30)  days 
after  the  end  of  such  accounting  year  pay  Seller  for  such  deficiency 
gas  not  taken,  said  payment  being  at  the  price  existing  at  the  end  of 
such  accounting  year  adjusted  for  the  average  Btu  content  during  the 
period  such  deficiency  occurred.  Buyer  shall  have  the  right  to  take 
such  deficiency  gas  at  any  time  during  the  remaining  term  of  this 
Agreement.  The  price  to  be  paid  for  deficiency  gas  shall  be  the  base 
price  in  effect  at  the  time  such  deficiency  gas  is  actually  taken  plus 
Btu  adjustment  less  the  price  plus  Btu  adjustment  previously  paid  by 
Buyer  to  Seller  for  such  deficiency  gas  at  the  end  of  the  accounting 
year  in  which  such  deficiency  occurred.  The  quantity  of  such  deficiency 
gas  or  any  gas  in  excess  of  such  deficiency  quantity  so  taken  by  Buyer 
shall  not  be  treated  as  a  part  of  the  quantity  of  gas  which  Buyer  is 
obligated  to  take  or  pay  for  during  such  succeeding  accounting  years, 
nor  shall  Seller  be  obligated  to  deliver  a  total  quantity  of  gas  on  any 
one  day  in  violation  of  applicable  valid  field  rules  and  regulations  or 
in  excess  of  one  hundred  twenty-five  (125)  per  cent  of  the  average 
daily  quantity  required  in  Section  1  above. 

5.  If  withdrawals  by  others  from  a  reservoir  or  common  source  of 
supply  containing  reserves  under  contract  to  Buyer  hereunder  cause 
drainage  of  Seller's  reserves,  Buyer  shall  use  its  best  efforts  to  increase, 
and  upon  receipt  of  written  notice  from  Seller  to  Buyer  shall  be  obli- 
gated to  increase  within  the  limits  of  the  physical  and  certificated  ca- 
pacity of  its  facilities,  its  recepits  of  gas  therefrom  to  the  extent  neces- 
sary to  equalize  withdrawals  and  prevent  such  drainage.  In  the  event 
such  capacity  of  Buyer's  facilities  is  not  sufficient  to  handle  the  increase 
in  volume  necessary  to  prevent  drainage  of  Seller's  reserves  and  Buyer 
does  not  elect  to  make  available  the  necessary  additional  capacity,  then 
Seller  reserves  the  right  to  sell  and  dispose  of  such  gas  which.  Seller, 
in  its  sole  judgment  and  in  good  faith,  deems  it  necessary  or  advis 

to  sell  in  order  to  equalize  its  withdrawals  with  withdrawals  of  gas  by 
others  so  as  to  prevent  undue  migration  or  drainage  of  gas  by  others. 
^in  the  event  Seller  is  required  to  sell  gas  to  others  to  protect  its  leases 
from  drainage,  Buyer  shall,  if  such  action  is  requested  by  Seller,  re- 
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lease  from  this  contract  np  to  seven  billion  three  hundred  million 
0,000)  cubic  feet  of  gas  for  each  one  million  (1,000,000)  cubic 
feet  of  i_rM<  which  Seller  is  required  to  sell  daily  to  protect  its  leases 
from  drainage;  provided  that  during  the  first  60  months  from  the  date 
of  initial  delivery  hereunder.  Seller  shall  not  be  required  to  release 

mder  more  than  three  billion  six  hundred  and  fifty  million  (3,- 
650.000,000)  cubi  is  for  each  such  one  million  (1,000,000) 

cubic  feet  of  gas.  It"  Buyer  purchases  from  others  gas  produced  from 

irvoir  or  common  source  of  supply  containing  reserves  under  con- 
tract to  Buyer  hereunder,  Buyer  agrees  to  equalize  withdrawals  rat- 
ably co  a<  to  protect  any  of  the  Seller's  said  reserves  from  drainage  by 

ithdrawals  from  oth 

Article   V 

CERTIFICATION    AND    RIGHT    OF    TERMINATION' 

1.  Seller  and  Buyer  will  file  promptly  with  the  Federal  Power  Com- 
mission  and  prosecute  diligently  any  necessary  applications  for  cer- 
tificates of  public  convenience  and  necessity  authorizing  Seller  to  ini- 
tiate and  carry  on  the  sale  of  gas  covered  hereunder  and  authorizing 
Buyer  to  construct  and  operate  the  facilities  required  to  accept  and 
transport  said  quantities  of  gas.  If  either  party  shall  fail  to  obtain  or. 
upon  obtaining,  not  accept  any  requisite  authority  from  the  Federal 
Power  Commission  within  twelve  (12)  months  after  making  applica- 
tion therefor,  then  either  party  may  cancel  this  Agreement. 

Article  VI 

DELIVERY   AND    TEEM 

1.  Following  the  receipt  and  acceptance  by  both  parties  of  any  au- 
thorizations required  by  the  Federal  Power  Commission,  both  parties 
agree  to  commence  and  proceed  with  reasonable  diligence  to  construct 
tiie  facilities  required  to  deliver  and  receive  gas  in  accordance  with  the 
terms  of  this  Agreement. 

2.  Unless  terminated  as  herein  provided,  this  Agreement  shall  re- 
main effective  for  a  period  of  twenty  (20)  years  from  the  date  of  ini- 
tial delivery  or  the  date  Buyer  is  obligated  to  take  or  pay  for  gas 
hereunder,  whichever  is  earlier. 

Article  VII 

QUALITY    OF    CAS 

1.  Buyer  may.  but  shall  not  be  pi         ted  to  purchase  and  receive  gas 
from  Seller  under  the  terms  of  this  Agreement  unless  such  g    - 
.  )rm  to  the  following  specifical  ions : 

(a)  The  gas  shall  be  commercially  free  from  dust,  gum.  gumform- 

nts,  condensate,  and  other  liquids  and  solids  which 
me  separated  from  gas. 

(b)  The  gas  shall  not  at  any  time  have  an  oxygen  content  in  c: 

of  one  (1)  per  rent  by  volume  and  Seller  shall  make  every  reasonable 
effort  to  keep  the  gas  free  of  oxygen. 
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(c)  The  gas  shall  not  contain  more  than  0.25  grain  of  hydrogen 
sulphide  per  one  hundred  (100)  cubic  feet.  The  hydrogen  sulphide 
content  shall  be  as  determined  by  a  cadmium  sulphate  Iodometric 
Titration  method  (NGPA  Publication  #2265-68  or  as  the  same  may 
be  revised)  or  an  electrolytic  titrator. 

(d)  The  gas  shall  not  contain  more  than  twenty  (20)  grains  of  total 
sulphur  (including  the  sulphur  in  any  hydrogen  sulphide  and  mer- 
captans)  per  one  hundred  (100)  cubic  feet. 

(e)  Except  with  the  consent  of  Buyer,  the  gas  shall  have  a  total 
heating  value  per  cubic  foot  of  not  less  than  one  thousand  (1,000)  nor 
more  than  twelve  hundred  (1,200)  British  thermal  units.  The  term 
"total  heating  value  per  cubic  foot"  shall  mean  the  number  of  British 
thermal  units,  produced  by  the  combustion  at  constant  pressure,  of  the 
amount  of  gas,  saturated  with  water  vapor,  which  would  occupy  a 
volume  of  one  (1)  cubic  foot  at  a  temperature  of  sixty  (60)  degrees 
Fahrenheit  and  under  pressure  equivalent  to  that  of  thirty  (30) 
inches  of  mercury  at  thirty-two  (32)  degrees  Fahrenheit  and  under 
the  standard  gravitational  force  with  air  of  the  same  temperature  and 
pressure  as  the  gas,  when  the  products  of  combustion  are  cooled  to  the 
initial  temperature  of  gas  in  air  and  when  the  water  formed  by  com- 
bustion is  condensed  to  a  liquid  stage. 

(f)  The  water  content  of  the  gas  shall  not  be  more  than  six  (6) 
pounds  per  million  cubic  feet  of  gas  measured  at  a  pressure  of  14.7 
pounds  per  square  inch  absolute  and  sixty  (60)  degrees  Fahrenheit 
temperature,  as  determined  by  mutually  acceptable  apparatus  and 
procedure. 

2.  Should  the  gas  offered  for  sale  to  Buyer  fail  at  any  time  to  con- 
form to  any  of  the  specifications  of  this  Article,  Buver  shall  notify 
Seller  of  any  such  failure  and  Seller  shall  make  a  diligent  effort  to 
correct  such  failure  so  as  to  deliver  gafi  conforming  to  the  above 
specifications.  If  Seller  is  unable  to  deliver  gas  conforming  to  the 
above  specifications  by  treatment  consistent  with  prudent  operation? 
and  by  means  which  are  economically  feasible  in  Seller's  opinion. 
Buyer  mav  at  its  option  accept  delivery  of  the  gas  and  treat  the  gas  so 
that  it  will  conform  to  the  above  specifications.  Failure  of  Buver  to 
accept  <xas  not  meeting  specifications  for  a  period  of  thirtv  (30)  con- 
secutive days  shall  give  Seller  or  Buyer  the  right  to  cancel  and  termi- 
nate this  Agreement  upon  ten  (10)  days'  written  notice  insofar  a?  it 
relates  to  the  gas  not  meeting  such  specifications. 

Article  VIII 

POINTS    OF   DELIVERY 

1.  The  points  of  delivery  of  iras  from  the  lands  set  forth  on  Exhibit 
"A"  hereof  shall  be,  at  Seller's  option,  either  at  the  wellhead  of  each 
well  or  at  the  outlet  of  the  well  separator,  if  any.  Title  to  all  iras  sold 
hereunder  shall  pass  from  Seller  to  Buyer  at  said  points  of  delivery. 

Article  IX 

DELIVERY   PRESSURE 

1.  Seller  shall  deliver  the  gas  at  a  pressure  sufficient  to  allow  the  eras 
to  enter  Buyer's  gathering  system  at  the  delivery  points  hereunder, 
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provided  (hat  Seller  shall  not  be  required  to  deliver  gas  to  Buyer  at  a 
pressure  in  excess  of  one  thousand  one  hundred  ( 1,100)  p.s.i.g.  Should 
the  natural  well  pressure  of  any  well  he  insufficient  at  any  tune  to  al- 
low delivery  to  Buyer  at  its  then  prevailing  gathering  line  pressure, 
then,  at  the  option  of  either  Buyer  or  Seller,  the  gas  attributable  to  such 
well  and  acreage  attributed  thereto  may  he  removed  from  I  he  terms 
and  conditions  of  this  Agreement  provided,  however,  that  either  party 
may  at  its  option  elect  to  compress  at  its  sole  expense.  Notice  of  such 
election  to  compress  by  either  party  to  the  other  and  commencement 
of  compression  within  one  hundred  eighty  (  ISO)  days  after  such  elec- 
t  ion  -hall  suspend  during  said  one  hundred  eighty  (180)  days  the  right 
of  the  party  receiving  .-aid  notice  to  cause  the  gas  attributable'  to  such 
deficient  well  to  be  removed  from  the  terms  and  conditions  hereof. 

Article  X 

MEASUREMENTS   AND  TESTS 

1.  St  andard  of  measurements  and  tests : 

(a)  Except  as  provided  in  paragraph  (b)  below  relating  to  devia- 
tion, t\w  volume  of  gas  delivered  hereunder  shall  be  computed  in  ac- 
cordance with  the  methods  prescribed  in  the  Gas  Measurement  Com- 
mittee Report  #  B,  Natural  Gas  Department,  American  Gas  Associa- 
tion, including  the  Appendix  thereto,  dated  April,  1955,  and  any  subse- 
quent amendments  thereof  which  arc  mutually  acceptable  to  the  parties 
hereto. 

(b)  The  deviation  of  the  gas  from  the  Ideal  Gas  Laws  at  the  pres- 
sures and  temperatures  under  which  gas  is  delivered  hereunder,  shall 
be  determined  by  use  of  Burnett  type  apparatus  or  if  Buyer  and  Seller 
mutually  agree  the  determination  shall  be  made  by  the  methods  pre- 
scribed by  the  Gas  Measurement  Committee  Report  #  3  referred  to  in 
Section  1  of  this  Article  X.  Such  determination  shall  be  made  at  the 
beginning  of  delivery  hereunder  and  at  such  times  thereafter  as  either 
party  hereto  may  desire,  but  not  more  frequently  than  each  six  (6) 
months.  Results  of  each  such  determination  shall  be  used  in  computing 
the  volumes  of  gas  delivered  hereunder  until  the  next  such  determina- 
tion is  made. 

(c)  The  specific  gravity  of  the  gas  at  the  point  of  delivery  shall  be 
determined  every  six  (6)  months  by  joint  tests  or  as  much  oftener  as  LS 
found  necessary  in  practice.  The  method  of  test  used  shall  be  by  gravity 
balance  or  by  such  other  methods  as  shall  be  agreed  upon  by  the  par- 
ties. The  regular  tests,  at  the  first-  of  each  six  ((>)  month  period  shall 
determine  the  specific  gravity  to  be  used  in  the  computations  for  the 
measurement  of  gas  deliveries  during  such  period  or  until  changed  by 
special  tests,  the  special  tests  to  be  applicable  from  the  date  made  and 
through  the  following  days  to  and  including  the  last  day  of  such  period 
or  until  further  special  tests  are  made. 

(d)  Flowing  temperature  of  the  gas  at  the  point  of  delivery  shall  be 
determined  by  means  of  a  recording  thermometer  of  standard  make 
acceptable  to  both  parties  and  the  arithmetical  average  of  readings 
during  the  time  gas  is  flowing  each  day  shall  be  deemed  the  gas  tem- 
perature and  used  in  computing  the  volumes  of  gas  delivered  during 
such  day. 

(e)  The  heating  value  of  the  gas  delivered  hereunder  shall  be  deter- 
mined at  each  delivery  point  hereunder  at  least  once  a  year  and,  at 
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the  request  of  either  party,  at  such  other  times  as  prudent  operating 
conditions  may  require,  by  means  of  a  calorimeter  using  the  Thomas 
Principle  of  calorimetry  or  its  equal. 
(2)  Measurement: 

( a)  For  the  purpose  of  calculating  the  volume  of  gas  delivered  here- 
under and  for  other  purposes  of  establishing  volume  where  applicable 
and  in  the  computation  of  such  volumes,  the  atmospheric  pressure 
shall  be  assumed  to  be  thirteen  and  five-tenths  (13.5)  pounds  per 
square  inch  absolute  regardless  of  the  actual  atmospheric  pressure 
at  which  the  gas  is  delivered  and  measured  unless  otherwise  estab- 
lished by  governmental  authority. 

(b)  Buyer  shall  install,  maintain  and  operate  at  its  own  expense 
at  or  near  the  points  of  delivery  set  forth  in  Article  VIII,  Section  1, 
hereof,  the  necessary  equipment  of  a  character  and  design  acceptable 
to  Seller  to  measure  separately  the  volume  of  gas  produced  separately 
from  each  reservoir  or  formation,  and  perform  all  tests  required  to 
accomplish  the  measurement  of  volumes,  temperatures,  and  specific 
gravity,  and  heating  values  of  the  gas  delivered  hereunder.  Such 
measuring  equipment  shall  conform  to  the  specifications  contained 
in  the  Report  designated  in  Section  1(a)  of  this  Article  X.  Seller 
shall  have  access  to  such  measuring  equipment  at  all  reasonable  hours, 
but  the  calibrating  and  adjusting  thereof  and  changing  of  charts 
shall  be  done  only  by  Buyer.  Upon  request  of  Seller,  all  volume, 
specific  gravity,  and  temperature  charts  used  in  the  measurement  of 
gas  hereunder  shall  be  mailed  or  delivered  to  Seller  for  checking  and 
calculating  within  twenty  (20)  days  after  the  last  chart  for  each 
billing  period  is  removed  .from  the  meter.  Such  chart  shall  be  mailed 
or  returned  to  Buyer  within  thirty  (30)  davs  after  receipt  thereof 
by  Seller.  _  /   V     '       J 

(c)  Seller  may  install,  maintain  and  operate  such  check  measure- 
ment as  it  may  desire  but  same  shall  not  interfere  in  any  way  with 
the  operation  of  Buyers  measurement  equipment  hereunder  and  all 
calibrating  and  adjusting  of  Seller's  meters  and  changing  of  charts 
shall  be  done  by  Seller. 

(d)  Seller  and  Buyer  shall  each  have  the  right  to  be  present  at  the 
time  of  installing,  testing,  cleaning,  changing,  repairing,  inspecting, 
calibrating  or  adjusting  done  in  connection  with  the  measuring  equip- 
ment of  the  other  which  is  used  in  measuring  deliveries  hereunder; 
and  the  party  which  is  planning  to  conduct  such  operations  shall  'rive 
the  other  party  at  least  ten  (10)  days'  prior  notice  thereof  in  order 
that  it  may  be  present. 

(e)  If,  for  any  reason.  Buyer's  measuring  equipment  is  out  of  service 
or  out  of  repair  so  that  the  quantity  of  gas  is  not  correctly  indicated 
by  the  reading  thereof,  the  gas  delivered  during  the  period  such 
measuring  equipment  is  out  of  service  or  repair  shall  be  estimated 
&nd  agreed  upon  on  the  basis  of  the  be^t  data  available,  using  the 
first  of  the  following  methods  which  is  feasible  : 

(i)  By  using  the  registration  of  any  check  measuring  equip- 
ment if  installed  and  accurately  registering;  or 

(ii)  By  correcting  the  error  if  the  percentage  of  error  is  ascer- 
tainable by  calibration,  tests  or  mathematical   calculations;   or 

(iii)  By  estimating  the  quantity  of  deliveries  by  comparison 
with  deliveries  during  preceding  periods  under  similar  conditions 
when  the  meter  was  registering  accural  ely. 
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(f)  The  accuracy  of  the  measuring  equipment  a!  the  place  of 
delivery  shall  be  tested  at  reasonable  intervals  of  not  less  than  once  a 
month  and  whenever  requested  by  Buyer  or  Seller. 

If  any  such  test  shall  he  requested  by  Seller,  and,  upon  such  test, 
Che  measuring  equipment  in  question  shall  he  found  to  he  registering 
correctly,  the' cost  of  such  test  shall  be  charged  to  and  home  by  Seller; 
otherwise,  the  cost  of  all  such  tests  shall  he  borne  by  Buyer. 

(g)  If  upon  anv  test,  the  measuring  equipment  in  the  aggregate  is 
found  to  be  inaccurate  by  two  (2)  percent  or  less,  previous  readings 
of  such  equipment  shall  be  considered  correct  in  computing  the  de- 
liveries of  gas  hereunder  but  such  equipment,  shall  be  immediately 
adjusted  to  record  accurately.  If  upon  any  test  the  measuring  equip- 
ment in  the  aggregate  shall  be  found  to  be  inaccurate  by  more  than 
two  (2)  percent,  then  and  in  that  event  any  previous  readings  of  Mich 
equipment  and  any  payments  based  on  such  previous  readings,  shall 
be  corrected  to  zero  error  for  any  period  which  is  definitely  known  or 
agreed  upon,  but  if  the  period  is  not  definitely  known  and  agreed 
upon  such  corrections  shall  be  for  a  period  covering  the  last  half  of 
the  time  elapsed  since  the  last  test. 

(h)  Buyer  shall  preserve  or  cause  to  be  preserved  for  a  period  of  at 
least  three  (3)  years  all  test  data,  charts,  or  other  similar  records  for 
the  mutual  use  of  both  parties. 

Article  XI 

PRICE 

1.  From  the  date  of  the  commencement  of  the  primary  term  hereof, 
Buyer  shall  pay  Seller  for  gas  at  each  point  of  measurement,  for  a 
period  of  one  (1)  year  for  all  gas  delivered  hereunder,  or  for  which 
payment  is  due  from  Buyer  hereunder,  a  base  price  of  510  per  Mcf  for 
gas  having  1,000  B.T.U.'s  per  cubic  foot. 

Thereafter  during  each  one-year  period  or  portion  thereof  during 
the  remaining  term  of  this  Agreement  the  base  price  during  each  such 
one-year  period  or  portion  thereof  shall  be  increased  1.00  per  Mcf 
over  the  immediately  preceding  one-year  base  price;  except  that  with 
respect  to  the  deficiency  gas  resulting  from  Seller's  cycling  or  pressure 
maintenance  operations  fas  provided  for  in  Article  II,  Section  1  and 
Article  IV,  Section  2)  the  base  price  to  Buyer  for  such  gas.  when 
delivered,  shall  be  the  base  price  in  effect  at  the  time  such  deficiency 
occurred. 

2.  Should  the  heating  value  of  the  gas  delivered  hereunder  be  found 
on  any  determination  pursuant  to  Section  1(e)  of  Article  X  hereof  to 
be  more  or  less  than  1,000  B.T.U.'s  per  cubic  foot,  the  base  price  pro- 
vided for  in  Section  1  of  this  Article  shall  be  adjusted  by  muiitiplying 
such  price  otherwise  payable  by  a  fraction  whose  numerator  u 
actual  B.T.U.  of  the  gas  delivered  hereunder  and  whose  denominator 
is  1,1 

3.  If  the  Federal  Power  Commission,  or  any  successor  governmental 
authority  having  jurisdiction  in  the  premises,  si  all  at  any  tin* 
scribe,  for  the  area  in  which  Seller's  properties  are  situated,  a  hi 
just  and  reasonable  area  rate  for  the  purchase  of  gas  than  I 
herein  provided  lobe  paid,  then  the  price  to  be  paidby  Buyer  to  S 

for  gas  delivered  under  the  provisions  of  this  Agreement  shall  ; 
creased,  effective  is  of  the  date  such  higher  price  is  prescribed,  to 
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equal  such  higher  rate ;  provided,  however,  that  Buyer  shall  have  the 
right  at  its  option  to  intervene  in  any  area  rate  proceeding  held  to  give 
consideration  to  any  area  rate  higher  than  those  provided  for  herein, 
to  oppose  any  such  higher  area  rate,  and  in  the  case  of  any  such 
higher  area  rate  becoming  effective,  to  seek  relief  from  any  regulatory 
agency  or  any  court  having  jurisdiction,  but  such  relief,  if  obtained, 
shall  not  result  in  a  price  hereunder  which  is  less  than  the  price  set 
out  in  this  Article. 

Article  XII 

BILLING   AND    PAYMENT 

1.  After  deliveries  of  gas  have  commenced  under  the  terms  of  this 
Agreement,  Buyer  shall,  on  or  before  the  twentieth  (20th)  day  of 
each  month,  render  to  Seller  a  statement  showing  the  quantity  of  gas 
delivered  (from  each  point  of  measurement  and  the  value  thereof  cal- 
culated under  the  provisions  of  Articles  X  and  XI  thereof)  during 
the  preceding  calendar  month,  and  any  adjustments  made  by  Buyer 
including  deductions,  if  any,  for  gas  previously  paid  for  but  not  taken, 
accompanied  by  a  check  in  payment  of  the  amount  due  based  on  such 
statement. 

2.  Should  Buyer  fail  to  pay  the  full  amount  due  to  Seller  when  the 
same  is  due,  interest  thereon  shall  accrue  at  the  rate  of  six  (6)  per 
cent  per  annum  from  the  date  when  such  payment  is  due  until  the 
same  is  paid.  If  such  default  in  payment  continues  for  sixty  (60)  days 
after  written  notice  sent  by  registered  United  States  mail  from  Seller 
to  Buyer,  Seller  may,  at  its  election,  to  be  exercised  at  any  time  while 
such  default  continues,  and  in  addition  to  all  other  remedies,  on  thirty 
(30)  days'  written  notice  to  Buyer,  suspend  deliveries  of  gas  here- 
under and  may  cancel  and  terminate  this  Agreement ;  provided,  how- 
ever, that  the  provisions  for  suspending  deliveries  or  terminating  this 
Agreement  shall  not  apply  if  Buyer's  refusal  to  pay  any  amount 
claimed  by  Seller  is  the  result  of  a  bona  fide  dispute  and  Buyer  pays 
all  amounts  not  in  dispute  and  furnishes  adequate  security  to  Seller 
for  payment  of  the  amounts  in  dispute  until  the  final  determination 
of  the  dispute. 

3.  Each  party  shall  have  the  right  at  reasonable  hours  to  examine 
the  books,  records  and  charts  of  the  other  party  to  the  extent  neces- 
sary to  verify  the  accuracy  of  any  statement,  charge,  or  computation 
made  pursuant  to  the  provisions  of  any  article  hereof.  If  any  such 
examination  reveals  any  inaccuracy  in  any  billing  theretofore  made, 
the  necessary  adjustment  in  such  billing  and  payments  shall  be 
promptly  made,  provided  that  no  adjustment  for  any  billing  or  pay- 
ment shall  be  made  after  the  lapse  of  two  (2)  years  from  the  rendition 
thereof  unless  challenged  prior  thereto. 

Article  XIII 

WARRANTY 

1.  Seller  warrants  title  to  all  gas  sold  hereunder,  that  it  has  the 
right  to  sell  the  same,  and  that  such  gas  is  free  from  liens  and  ad- 
verse claims  of  every  kind.  Seller  will  pay  or  cause  to  be  paid,  all 
royalties,  taxes  and  other  sums  due  on  production,  gathering  or  han- 
dling of  the  gas  delivered  by  such  Seller.  Seller  will  indemnify  and 
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save  Buyer  harmless  against  all  loasj  damage  and  expense  of  every 
character  on  account  of  adverse  claims  to  the  gae  delivered  hy  it  or  «>t 

royalties,  taxes,  payments  or  other  charges  thereon  applicable  before 

or  upon  delivery  to  Buyer,  In  the  event  any  adverse  cfaim  of  any  kind 
IS  asserted  with  respect  to  any  of  said  gas  or  monies  due  Seller  there- 
for. Buyer  may  retain  as  security  for  the  performance  of  the  obliga- 
tions of  Seller,  any  such  monies,  without  interest,  until  such  claim 
has  been  finally  determined,  or  until  Seller  shall  have  furnished  bond 
to  Buyer  in  an' amount  and  with  sureties  satisfactory  to  Buyer,  condi- 
tioned for  the  protection  of  Buyer  with  respect  to  such  claim. 

Article  XIV 

LIABILITY 

1.  As  between  the  parties  hereto.  Seller  shall  be  in  control  and  posses- 
sion of  its  gas  deliverable  hereunder  and  responsible  for  any  damage 
or  injury  thereby  until  same  shall  have  been  delivered  to  Buyer  at  the 
points  of  delivery,  after  which  delivery  Buyer  shall  be  in  exclusive 
control  and  possession  thereof  and  responsible  for  any  injury  or  dam- 
age thereby. 

Article  XV 

FORCE    MAJEURE 

1.  If  either  Buyer  or  Seller  is  rendered  unable,  wholly  or  in  part, 
by  force  majeure  or  any  other  cause  of  any  kind  not  reasonably  within 
its  control  to  perform  or  comply  with  any  obligation  or  condition  of 
this  Agreement,  upon  giving  notice  and  reasonably  full  particulars  to 
the  other  party  such  obligation  or  condition  shall  be  suspended  dur- 
ing the  continuance  of  the  inability  so  caused  and  such  party  shall 
be  relieved  of  liability  and  shall  suffer  no  prejudice  for  failure  to  per- 
form the  same  during  such  period:  provided,  obligations  to  make  pay- 
ments then  due  for  gas  delivered  hereunder  shall  not  be  suspended  and 
the  cause  of  suspension  (other  than  strikes  or  lockouts)  shall  be  rem- 
edied so  far  as  possible  with  reasonable  dispatch.  Settlement  of  strikes 
and  lockouts  shall  be  wholly  within  the  discretion  of  the  party  having 
the  difficulty.  The  term  ''force  majeure7'  shall  include,  without  limita- 
tion by  the  following  enumerations,  acts  of  God  and  the  public  enemy, 
the  elements,  fire,  accidents,  breakdowns,  strikes  and  any  other  in- 
dustrial, civil  or  public  disturbance,  inability  to  obtain  materials, 
supplies,  permits  or  labor,  any  act  or  omission  (including  failure  to 
take  gas)  of  a  purchaser  of  gas  from  Buyer  which  is  excused  by  any 
event  or  occurrence  of  the  character  herein  defined  as  constituting 
force  majeure,  temporary  failure  of  gas  supply,  and  any  laws,  orders, 
rules,  regulations,  acts  or  restraints  of  any  goyernment  or  govern- 
mental  body  or  authority,  civil  or  military.  The  term  "force  majeure" 
shall  not  include  the  rights  of  termination  provided  for  in  Article  V 
hereof. 

Article  XVI 

ASSIGNMENT 

1.  The  terms,  covenants,  and  conditions  hereof  shall  be  binding  on 
the  parties  hereto,  their  successors,  and  assigns. 
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2.  It  is  provided,  however,  that  no  assignment  of  this  Agreement 
shall  be  made  without  prior  consent  of  one  to  the  other,  except  that 
assignments  may  be  made  without  such  consent  to  secure  the  payment 
of  money. 

Article  XVII 

NOTICES 

1.  Any  notice,  request,  demand,  statement  or  payment  provided  for 
in  this  Agreement  shall  be  sent  to  the  parties  hereto  at  the  following 
addresses : 

BUYEK— 
SELLEIv — 

Any  notices  and  request  or  demand  shall  be  deemed  to  have  been 
made  hereunder  at  such  time  as  same  have  been  deposited  in  the 
United  States  mail  postage  prepaid. 

2.  Either  party  may  change  such  address  under  this  Article  XVII 
by  giving  prior  notice  to  the  other  party. 

Article  XVIII 

REGULATION 

1.  This  Agreement  is  subject  to  present  and  future  orders  of  duly 
constituted  authorities  having  jurisdiction  or  control  over  the  parties, 
their  facilities,  gas  supply,  operations,  or  this  Agreement  or  any  pro- 
visions thereof,  and  in  the  event  this  Agreement  or  any  provisions 
thereof  shall  be  found  contrary  to,  or  in  conflict  with  any  such  law, 
ordinance  or  regulation,  the  latter  shall  be  deemed  to  control,  but  on 
the  cessation  of  any  jurisdiction  or  control,  all  rights  and  obligations 
as  set  forth  in  this  Agreement  shall  again  pertain.  Either  party  shall 
have  the  right  to  contest  the  validity  of  any  such  law,  order,  rule  or 
regulation  and  acquiescence  therein  or  compliance  therewith  for  any 
period  of  time  shall  not  be  construed  as  a  waiver  of  such  right.  Nothing 
in  this  Agreement  shall  be  construed  to  require  Seller  to  waive  its  right 
to  assert  lack  of  jurisdiction  of  the  Federal  Power  Commission  over 
Seller  or  over  the  sale  of  gas  hereunder  or  to  assert  that  it  has  no  fa- 
cilities subject  to  said  Commission's  jurisdiction. 

Article  XIX 

taxes 

1.  Buyer  shall  reimburse  Seller  for  all  present  production,  gather- 
ing, delivery,  sales,  severance  or  other  excise  taxes  (except  income  or 
payroll  taxes)  or  taxes  or  assessments  of  a  similar  nature  now  im- 
posed or  levied  by  the  state  in  which  this  gas  is  produced  or  other 
governmental  agency  or  duly  constituted  authority  upon  said  gas  as 
produced,  sold  or  delivered  hereunder,  assessed  against  Seller.  If  at 
any  time  after  the  execution  of  this  Agreement,  there  is  imp  -•  1 
against  Seller,  any  new  or  increased  rate  of  existing  taxes  upon  or  in 
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respect  to  the  production,  gathering,  severance  or  delivery  of  the  gas 
sold  hereunder  or  the  value  thereof,  then  from  and  alter  the  imposi- 
tion of  such  additional  taxes,  Buyer  shall  in  addition  reimburse  Seller 
all  of  the  calculated  amount  of  such  increased  or  new  tax  or  taxes 
borne  by  Seller.  Such  reimbursement  shall  apply  to  the  royalty  inter- 
est as  well  as  the  working  interest  provided  that  Seller  passes  Bueh 
reimbursement  on  to  such  royalty  interest.  Any  present  or  future  tax 
levied  on  any  liquid  product  which  Seller  is  entitled  to  retain  shall  he 
borne  wholly  by  Seller. 

Article  XX 

GENERAL 

1.  The  failure  of  either  party  hereto  to  exercise  any  right  granted 
hereunder  shall  not  impair  nor  be  deemed  as  a  waiver  of  such  party's 
privilege  of  exercising  such  right  at  any  subsequent  time  or  time-. 

2.  All  headings  appearing  herein  are  for  convenience  onl}',  and  shall 
not  be  considered  a  part  of  this  Agreement  for  any  purpose  or  as  in 
any  way  interpreting,  construing,  varying,  altering,  or  modifying  this 
Agreement  or  any  of  the  provisions  hereof. 

3.  It  is  understood  that  certain  of  Seller's  properties  subject  hereto 
are  now  or  may  hereafter  be  subject  to  agreements  providing  for  the 
pooling,  joint  operation  and/or  unitization  of  said  properties  and  the 
gas  to  be  delivered  by  Seller  to  Buyer  hereunder  shall  be  the  gas  at- 
tributable and  allocated  to  Seller  under  the  terms  of  said  agreement 
or  agreements  as  a  result  of  the  leases  committed  thereto. 

4.  Seller  grants  to  Buyer,  so  far  as  Seller  has  the  right  so  to  do, 
right-of-way  on  the  lands  and  leaseholds  set  forth  on  Exhibit  "A"" 
for  Buyer's  pipe  lines  and  other  equipment,  as  may  be  necessary,  with 
full  right  of  ingress  and  egress  to  and  from  said  premises,  and  the 
further  right  to  do  thereon  acts  necessary  or  convenient  for  the  car- 
rying out  of  the  terms  of  this  Agreement.  All  pipe  lines  and  e 
ment  placed  on  the  lands  and  leaseholds  set  forth  on  Exhibit  "A"  by 
Buyer  shall  be  and  remain  its  property  and  be  subject  to  removal  by  it 
at  anv  time. 

IN  WITNESS  THEREOF,  the  parties  hereto  have  caused 
Agreement  to  be  executed  in  quadruplicate  originals  as  of  the  day 
year  first  above  written. 

"Witnesses  : 
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PART  IV 


MINORITY  VIEWS  OF  HONORABLE  JAMES  M.  COLLINS 
Increasing  Public  Participation 

As  I  have  expressed  in  earlier  segments  of  this  report,  I  have  serious 
doubts  about  the  need  for  the  recommendations  made  in  the  report 
for  such  things  as  the  Agency  for  ( Consumer  Advocacy  |  A(  A),  Offices 

of  Public  Counsel,  and  public  funding  for  so-called  consumer  groups. 
Before  I  go  any  further  on  this  subject,  however,  1  want  to  say  quite 
specifically  that  I  also  favor  public  participation  in  agency  proceed- 
ing. I  believe  that  it  Is  important  for  differing  points  of  view  to  be 
placed  before  the  agencies.  I  quite  simply  have  misgivings  about  the 
recommendations  made  in  this  report,  because  I  do  not  believe  that  the 
report's  evidence  in  support  of  these  recommendations  warrants  their 
adopt  ion. 

Quite  frankly,  1  am  not  certain  that  the  implementation  of  these 
recommendations  would  enhance  the  ability  of  the  agencies  to  serve 
the  public  interest.  There  is  no  cost  estimate  for  this  total  package  of 
recommendations  in  the  report.  I,  for  one,  do  not  buy  things  until  I 
know  what  they  will  cost,  and  with  the  growing  burden  on  taxpayers 
via  Federal  income  taxation.  I  believe  that  it  would  be  irresponsible 
for  me  to  buy  the  Subcommittee's  recommendations.  These  recom- 
mendations are  massive,  and  they  certainly  appear  to  me  to  be  expen- 
sive. T  am  not  so  sure  that  if  we  implemented  each  and  every  one  of 
these  recommendations  that  things  would  be  materially  better.  They 
may  be  materially  worse  as  a   result. 

The  Subcommittee  report  in  an  attempt  to  illustrate  a  need  for 
increased  public  participation  of  the  variety  that  it  favors  cites  three 
case  studies:  (1)  involving  EDA.  (2)  involving  NIITSA,  and  (3) 
involving  the  FP(  \ 

The  NIITSA  case,  discussed  in  the  report  as  involving  "burnable 
car  fabrics",  is  an  example  of  already  effective  consumer  participation 
and  not  the  lack  thereof,  because  as  the  Subcommittee  report  points 
out:  "The  Center's  (Center  for  Auto  Safety)  advocacy  was  instru- 
mental in  convincing  NIITSA  to  retain  its  proposed  rule."  How  this 
case  study  can  be  used  to  prove  a  need  for  an  AC  A  or  an  Office  of 
Public  Counsel.  T  really  do  not  know.  What  it  illustrates  to  me  is  that 
there  is  alreadv  in  place  "consumer"  group  representation  which  is 
effective.  The  Center  for  Auto  Safety  as  tin-  case  study  shows  took  on 
General  Motors  Ford  Motor,  and  Chrysler  and   won. 

In  the  EPC  case  cited,  involving  Opinion  No.  770,  the  report  states 
that  the  new  <ras  rate  ordered  by  this  Opinion,  "was  reached  without 
the  benefit  of  any  public  and  in  fact  without  any  substantial  direct 
contribution  from  outside  the  Commission."  This  statement  is  not 
only  absurd,  but  is  patently  so.  As  Mr.  Krueger  and  T  pointed  out  in 
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our  dissenting  views  to  the  Chapter  on  the  Federal  Power  Commission, 
there  were  no  less  than  61  groups  and  persons  representing  consumer 
interests  intervening  in  that  FPC  proceeding.  These  persons  and 
groups  participated  not  only  in  the  proceedings  before  the  order  was 
issued  but  also  in  the  rehearing  proceedings.  This  massive  infusion 
of  public  participation,  again,  does  not  make  the  case  for  the  recom- 
mendations made  in  the  Subcommittee  report. 

The  report  goes  on  to  say  that :  "Predictably  the  decision  had  several 
weaknesses  revealed  by  the  Subcommittee's  hearings  on  the  matter  on 
August  27,  1976."  I  find  this  to  be  a  very  interesting  statement  for 
several  reasons.  First,  Mr.  Ottinger,  Mr.  Maguire,  Mr.  MofTett,  and 
Chairman  Moss,  all  Members  of  this  Subcommittee,  are  intervenors  in 
this  case.  They  had  two  opportunities  to  present  their  views  to  the 
Commission.  In  the-  first  instance,  they  had  the  opportunity  to  present 
any  evidence  or  thoughts  to  the  Commission  prior  to  a  decision  being 
made.  Additionally,  after  the  Commission  had  reached  a  decision,  it 
granted  a  petition  for  rehearing  to  look  at  the  decision  anew.  At  this 
juncture,  which  I  hasten  to  point  out  was  after  all  of  these  "alleged 
weaknesses"  were  revealed,  there  was  a  further  opportunity  for  these 
intervenors  to  make  their  points  of  view  known  to  the  Commission. 
Again,  on  the  basis  of  this  record,  I  am  not  convinced  that  we  need 
those  things  recommended  in  the  Subcommittee  report.  The  facts  in 
this  report  simply  do  not  support  the  recommendations.  To  paraphrase 
the  Subcommittee  report  there  was  an  opportunity  in  Opinion  Xo.  770 
and  its  proceedings  to  have  important  interests  considered  sufficiently, 
and  there  was  an  effective  way  to  present  those  views  forcefully. 

Furthermore,  with  respect  to  Opinion  Xo.  770,  Mr.  Krueger  and  I 
discussed  at  some  considerable  detail  in  our  dissenting  views  to  the 
Chapter  on  the  Federal  Power  Commission  the  so-called  weaknesses  in 
Opinion  Xo.  770  and  as  we  pointed  out,  these  alleged  weaknesses  were 
not  weaknesses  after  all.  They  were  perceived  weaknesses  and  that  per- 
ception, as  Mr.  Krueger  and  I  demonstrated,  resulted  from  a  funda- 
mental misunderstanding  on  the  part  of  the  Majority  of  the  Opinion 
as  well  as  the  relevant  Federal  income  tax  law. 

The  Subcommittee  Majority  quoted  a  statement  made  by  Mr.  Morton 
Simons  at  one  of  our  Subcommittee  hearings  in  support  of  their  case;. 
Mr.  Simons  is  a  Washington  attorney  who  has  effectively  represented 
consumer  interests  before  the  FPC  for  many  years,  and  although  I  do 
not  always  agree  with  Mr.  Simons'  conclusions  on  issues.  I  have  always 
found  him  to  be  a  forceful  and  effective  advocate  for  his  position,  who 
presents  his  position  with  honesty.  However.  Mr.  Simons'  statement 
cannot  be  used  to  demonstrate  a  need  for  an  ACA  or  an  Office  of  Public 
Counsel.  The  point  made  in  Mr.  Simons'  statement  is  that  rate  order 
proceedings  should  not  be  made  as  a  result  of  a  rulemaking  procedure, 
but  should  be  accomplished  via  an  evidentiary  hearing.  This  has  noth- 
ing lo  do  v,  if  h  the  recommendations  made  in  the  Subcommittee  report 
and  is  thus  irrelevant  to  (he  discussion.  In  the  section  of  this  Chapter 
dealing  with  the  need  for  more  public  participation,  the  report  cites 
a  1960  study  indicating  that  the  agencies  "daily  activities  often  con- 
sist of  extensive  exchanges  with  members  of  thai  (regulated)  indus- 
'  believe  I  hat  if  that  study  were  updated  to  1976  it  would  conclude 
th  it  the  a  jencies'  daily  activities  often  consist  of  extensive  exchanges 
-  of  that  industry  ami  representatives  of  consumer  groups. 

I  believe  that  there  is  very  little  activity  in  this  Government  of  any 
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tit  import  thai  is  escaping  the  attention  of  consumer  grbupa 

Tl  ey  test  ify  before  ( Jongresa  <>n  a  whole  array  of  proposed  legislation, 
they  intervene  in  agency  proceedings,  and  they  bring  lawsuits.  The  re- 
port t lien  has  not  demonsl  rated  to  me  any  compelling  need  to  adopt  the 
recommendations. 

Quality  or  the  Regulators 

My  comments  on  this  chapter  of  the  report  will  not  he  extensive.  T 
do,  however,  have  sonic  observations  that  I  would  like  to  make.  The 
report  lists  certain  criteria  that  t  he  Ma  i.ority  would  like  to  see  u1  ilized 
in  the  selection  of  regulators.  Number  five  on  the  list  i>  an  unquesi  ion- 
able  principle  of  professional  integrity.  This  should  be  the  firsl  on  any 
list  of  standards  and  should  be  given  more  weight  than  the  other 
factors. 

With  respect  to  the  remainder  of  this  list  of  standards  or  criteria,  1 
generally  agree  with  them  with  the  exception  of  standard  number  one 
which  called  for  dividing  the  agencies  into  three  factions:  one  group 
representative  of  t lie  consumer  or  user,  another  group  from  govern- 
.  and  still  another  group  from  the  regulated  industry.  I  do  not 
agree  with  this  faction  format,  because  1  believe  that  if  yon  select  per- 
sons who  comply  with  the  other  five  standards  the  first  one  is  totally 
unnecessary.  It  lias  not  been  demonstrated  to  me  thai  the  public  inter- 
est cannot  be  best  served  by  selecting  men  and  women  with  high  integ- 
rity and  competence.  A\diy  do  we  necessarily  have  to  pit  one  faction 
against  another  faction,  or  even  select  on  a  factional  basis?  This  rec- 
ommendation is  superficially  appealing,  but  I  believe  that  it  will  create 
more  problems  than  it  solves.  Why,  for  instance,  should  a  person  from 
the  regulated  industry  be  included  or  excluded  from  consideration  be- 
cause of  his  affiliation?  If  any  person  possesses  the  high  decree  of  in- 
tegrity called  for  in  recommendation  number  live,  as  well  as  the  knowl- 
edge and  competence  outlined  in  the  other  recommendations,  they 
should  be  available  for  agency  appointment  whether  they  come  from 
industry,  government,  or  some  consumer  group.  We  are  looking  for 
the  best  possible  regulators,  not  the  best  possible  regulators  from  a 
given  faction. 

The  Subcommittee  report  states:  "During  the  past  fifteen  years 
fewer  than  10  percent  of  the  120  persons  appointed  as  ( lommissioners 
or  Administrators  of  the  nine  subject  agencies  had.  prior  to  their  ap- 
pointments, demonstrated  a  conspicuous  sensitivity  to  the  interest  of 
consumers."  The  implication  of  this  statement  is  that  if  the  person 
uot  a  voeal  consumer  activist  that  Ave  should  place  some  sort  of 
bla  :k  mark  on  his  record.  Why  must  we  always  give  credence  to  the 
loudest  voices  whether  they  make  any  sense  when  they  speak  or  noH 
We  are  looking  for  highly  competent  people,  and  affilial  ion  with  Ralph 
ould  not  be  considered  a  plus  or  a  minus ;  the  compel  ; 

the  integrity  of  the  person  should  he  critical  factors.  That  per 
Bensitivity  or  insensitivity  to  any  interest  group  should  be  one  factor 
considered  by  the  President  and  the  :  logic  of 

that  if  a  person  has  not  demonstrated  conspicuous  sensitivity  to  con- 
sumer interests  that  person  must,  therefore,  be  insensitive  sumer 
interests.  I  believe  instead  that  we  should  look  for  a  consj  icuous  dem- 
onstration of  competence  and  integrity  or  lack 

our  regulators.  1  -til!  believe  th  and  women  of  in- 
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tegrity  and  competence  can  serve  the  public  interest :  and  when  I  men- 
tion the  word  integrity,  I  include  within  that  definition  intellectual 
integrity. 

With  respect  to  regulators  who  come  from  the  regulated  industry, 
just  as  with  the  person  who  comes  from  another  source,  competence 
and  integrity  should  be  the  critical  factors.  The  agencies  that  are  dis- 
cussed in  this  report  were  established  to  bring  expertise  to  a  given 
area  that  Congress  believed  needed  that  sort  of  expertise.  In  many  in- 
stances, the  only  large  repository  of  talent  in  this  area  would  be  a  reg- 
ulated industry,  since  a  sufficient  degree  of  expertise  has  not  developed 
outside  the  regulated  industry. 

Affiliation  with  the  regulated  industry  is  often  the  only  means  avail- 
able to  acquire  expertise.  If  a  person  has  competence  and  integrity, 
why  should  association  with  a  regulated  industry  be  frowned  upon.  I 
have  never  looked  with  favor  upon  the  concept  of  guilt  by  association. 
If  a  person  has  competence  and  integrity  and  they  come  from  outside 
the  regulated  industry  that  person  is  qualified,  and  the  same  should  be 
true  if  a  person  is  coming  from  within  the  regulated  industry. 

James  M.  Collins. 
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PAKT  I 

I  \  niODUCTI'    n 

My  colleague  Jamea  M.  Collins,  the  ranking  minority  member,  has 
offend  minority  views  on  the  Subcommittee's  report  "Federal  Regu- 
lation and  Regulatory  Reform."  Initially  we  thank  Mr.  Collins  for 
bis  kind  remarks  about  the  report  and  tor  bis  continuing  cooperation 

in  the  work  oi'  the  Subcommittee,  We  note  the  report  was  approved 
by  a  vote  of  10  to  1,  with  one  Member  voting  present.1 
'The  minority  views  express  the  belief  that  the  report  will  serve  afl 
a  useful  research  tool  for  the  future.  We  agree,  hut  would  emphasize 
that  the  next  step  is  not  further  research,  but  immediate  efforts  at 
early  implementation  of  the  report's  recommendations^ 

We  cannot  agree  with  the  premise  put  forward  in  the  minority 
views  that  the  agencies  and  their  staffs  as  currently  structured  can 
adequately  perform  their  function  of  representing  the  broad  public 
interest  iii  agency  proceedings.  The  minority  view-  acknowledge  that : 

(a)  regulated  industries  have  the  resources  to  "put  forth  their 
position  forcefully" ; 

(b)  this  position  is  "often  narrow"  and  therefore  may  not  be 
in  the  public  interest :  and 

(c)  a  counterweight  is  therefore  needed. 

The  minority  reaches  the  conclusion  that  agency  -taff  can  provide 
this  counterweight  only  by  overlooking  the  extensive  evidence  pre- 
sented in  virtually  every  one  of  the  report's  40  case  studies.  These 
-rudies  show  that  in  too  many  cases,  agency  decisions  disregard 
the  consumer's  interest.  The  list  of  examples  is  lengthy,  and  includes 
for  instance: 

(a)  the  SEC's  lack  of  action  in  returning  competition  to  trad- 
ing in  securities : 

(b)  the  failure  of  the  Food  and  Drug  Administration  to  take 
timely  action  on  cancer  causing  nitrofurans.  or  to  carry  out  ade- 
quate monitoring  of  the  cardiac  pacemaker  recall : 

(c)  the  failure  of  the  Federal  Power  Commission  to  keep  prices 
of  natural  gas  at  just  and  reasonable  levels ; 

(d)  the  failure  of  the  Interstate  Commerce  Commission  and 
the  Consumer  Product  Safety  Commission  to  expend  the  mini- 
mum effort  needed  to  arrange  priorities  in  important  consumer 
protection  programs: 

(e)  the  failure  of  the  Environmental  Protection  Agency  to 
make  public  its  list  of  vehicles  subject  to  emissions  recall  investi- 
gations until  pressed  to  do  so  by  this  Subcommittee:  and 

(f)  National  Highway  Traffic  Safety  Administration's  fail- 
ure to  issue  more  than  one  new  safety  standard  in  the  1974-1075 
period. 

1  Representative  Henson  Moore  voted  present  because  he  was  not  a  member  of  the  Sub- 
committee during  portions  of  this  Investigation. 
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The  clear  need,  then,  is  to  require  the  agencies  to  take  public  views 
into  account  by  structuring  public  participation  directly  into  agency 
practices.  The  current  situation,  which  the  minority  would  have  us 
continue,  often  permits  the  regulated  industry  viewpoint  to  go  un- 
answered, a  fundamentally  unfair  situation. 

Securities  and  Exchange  Commission 

The  minority  views  take  issue  with  three  conclusions  reached  in 
Chapter  II  on  the  Securities  and  Exchange  Commission.  The  argu- 
ments, however,  lack  substance. 

The  minority  attacks  as  specious  the  Subcommittee's  assertion  that 
the  Commission  failed  to  carry  out  the  law  with  regard  to  the  anti- 
competitive rules  of  many  stock  exchanges  severely  restricting  off- 
board  training.  The  minority  recognizes  that  the  SEC  was  to  initiate 
by  September  1975  and  complete  by  December  1975  a  proceeding  to 
amend  off-board  trading  rules  it  found  to  be  anticompetitive  and 
which  do  not  appear  to  be  necessary  or  appropriate  to  carry  out  the 
related  statutory  purposes.  Section  19(c)  of  the  Securities  Exchange 
Act  of  1934  expressly  provides  that  the  Commission  may  abrogate, 
add  to,  or  delete  from  the  rules  of  an  exchange  and  such  actions  are 
expressly  included  within  the  term  "amend."  The  Commission  con- 
cluded its  proceeding  in  December,  took  no  action  whatsoever,  and 
committed  itself  to  no  action  in  the  future  (other  than  reconsidering 
the  matter),  with  respect  to  limitations  on  transactions  by  a  dealer 
on  his  own  behalf.  Such  failure  to  act  is  inconsistent  with  the  plain 
words  of  Section  HA(c)  (4)  as  added  by  the  Securities  xVct  Amend- 
ments of  1975. 
<  Second,  the  minority  disagrees  that  there  is  a  need  for  appropria- 
tions for  the  Securities  and  Exchange  Commission  in  the  amount 
already  authorized  by  the  Congress.  However,  it  is  undisputed  by  the 
minority  that  the  figures  in  the  report  are  based  on  the  Commission's 
own  best  estimates  of  the  resources  which  it  needs.  Further,  the  esti- 
mates were  prepared  before  the  public  revelation  of  illegal  and  ques- 
tionable payments  by  200  corporations,  among  them  giants  such  as 
DuPont.  Would  the  minority  consider  thorough  investigation  of  these 
cases,  as  well  as  action  necessary  to  disclose  similar  payments  by  other 
corporations  which  have  not  yet  come  forward,  by  the  only  Federal 
agency  with  both  the  commitment  and  the  authority  to  act,  an  un- 
warranted expenditure  of  public  funds? 

Third,  the  minority  misstates  the  Subcommittee's  recommendations 
for  SEC  action  with  respect  to  accounting  principles  and  auditing 
standards.  The  report  does  not  call  upon  "the  SEC  to  prescribe  uni- 
form accounting  principles."  The  conclusions  and  recommendations 
in  Chapter  2  explieity  recognize  that  k'a  framework  of  uniform  ac- 
counting principles"  may  not  be  universally  practicable,  and  suggests 
alternate  safeguards  in  such  instances.  However,  more  uniformity 
than  currently  exists  is  clearly  necessary.  The  serious  problems  faced 
by  the -Congress  because  of  the  lack  of  comparable  accounting  prac- 
tices within  the  petroleum  industry,  led  the  Congress  less  than  a  year 
ago  to  direct  the  Securities  and  Exchange  Commission  to  assure  the 
^development  and  observance  of  accounting  practices"  by  producers 
of  crude  oil  and  natural  gas  in  order  to  secure  a  "reliable  energy 
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data  base"  (Section  503(a)  of  the  Energy  Policy  and  (  ation 

Act,  Public  Law  94    L63).  The  Comm  ild  promptly 

t\w  authority  it  has  and  not   force  the  Congress  to  go  through  this 
same  Legislative  process  Cor  each  [ndusfcry. 

Federal  Trade  Commission 

str y  Ll 

The  minority  di  ag         with  th(  w  of  the  Exxon 

.  Collins  seems  to  believe  thai  : 
(1)  the  complaint  should  not  have  been  issued  when  it  was 
ause  a  full  investigation  had  not  been  conducted. 
•   the  delay  of  the  ease  has  occurred  not  by  the  actions  of 
the  oil  companies  but  because  the  FTC  was  not  ready  to  prosecute 
the  ease ;  and 

)  the  filing  of  this  and  other  major  antitrust  cases  directly 
in  Federal  district  court  would  not  speed  up  the  process. 
I  believe  that  the  minority  has  misunderstood  the  law  regarding 
such  cases,  the  reality  in  which  the  Commission  operates  and  the  best 
future  role  for  the  FTC. 

First,  the  minority  fails  to  understand  the  legal  basis  for  the  issu- 
ance of  an  FTC  complaint.  Under  the  Act  a  complaint  is  issued  when 
the  Commission  has  "reason  to  believe"  that  the  Act  has  been  violated. 
The  extensive  interrelationships  between  the  major  oil  companies  and 
the  FTC's  pre-complaint  investigation  did  establish  the  "reason  to 
believe"  that  the  statute  requires.  Mr.  Collins'  reasoning  would  require 
the  Commission  to  prove  its  case  before  it  issues  a  complaint. 

Mr.  Collins  cites  with  approval  the  All  State  Industries  case  (1068) 
which  seemed  to  limit  post-complaint  discovery.  But  he  fails  to  men- 
tion that  the  Commission  has  repudiated  that  doctrine  in  recent  years. 
The  Commission  noted  in  the  Exxon  case  itself  on  June  4,  1975  that : 

Nor  is  there  any  merit  in  respondents'  argument  on  the  issue  of  post-complaint 
invi  stigation.  As  we  have  said  many  times  before  and  reiterated  most  recently  in 
Food  Fair  Ftorcs,  Inc.,  Docket  8935,  Order  of  April  23,  1974,  the  division  of  the 
Commission's  total  investigative  effort  between  the  pre-complaint  and  post- 
complaint  stages  is  entirely  a  housekeeping  matter  "between  the  Commission 
and  its  staff,  not  one  that  can  he  used  to  challenge  a  post-complaint  subpoena 
<>r  the  sufficiency  of  the  Commission'*  pre-complaint  investigation  and  hence  of  its 
"reason  to  believe"  a  violation  has  occurred.  Post-complaint  discovery  by  com- 
plaint counsel  is  entirely  proper  and  the  sole  limits  on  its  proper  scope  are  the 
rements  of  due  process  that  govern  in  any  judicial  proceeding,  e.g..  definite- 
ness  "f  the  demand,  relevance  of  the  data  sought  to  the  issues  rnisod  in  the  plead- 
8,  etc.  United  States  v.  Morton  Rait  Co.,  338  U.S.  632.  G41  (1950).  Nothing  in 
the  papers  before  us  suggest  that  complaint  counsel  in  this  proceed ing  have 
exceeded  those  bounds  In  their  discovery  efforts.  (Order  Denying  Reconsideration 
at  2.)   Emphasis  added. 

Owen  M.  Johnson.  ,Jv..  Director  of  the  FTC's  "Bureau  of  Competi- 
tion told  the  Subcommittee  at  onr  oversight  hearings  that: 

As  you  know,  we  have  now  waived  the  so-called  411  State  doctrine  so  that 
in  theory,  the  complaint  could  be  Issued  on  less  than  a  totally  complete  Investi- 
gation. (FTC  Hearings  at  573) 

Clearly,  a  ease  of  this  magnitude  requires  a  great  denl  of  post-com- 
plaint discovery,  as  do  all  antitrust  cases.  "But  Mr.  Collins'  reasoning 
would  force  the  Commission  to  do  all  of  this  prior  to  a  complaint  The 
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statute  does  not  require  this,  nor  should  it.  Discovery  during  an  ad- 
judication is  a  superior  method  because  the  complaint  will  have 
shaped  and  defined  the  issues.  ,  ... 

Minority  asserts,  without  real  support,  that  filing  the  Commission  s 
antitrust  cases  in  Federal  District  Courts  would  not  speed  their  pace. 
He  ignores  the  Subcommittee's  two  major  points: 

(1)  that  the  Commission,  lacking  contempt  power,  can  be  de- 
layed and  frustrated  in  a  way  that  the  Federal  courts  can  not 
be : and  . 

(2)  that  the  resolution  of  pre-trial  issues  m  one  forum  rather 
than  three  (the  Administrative  Law  Judge,  the  Commission  and 
then  the  Federal  Courts  of  Appeal)  is  obviously  more  efficient. 

Minority  argues  that  filing  cases  in  district  court  would  eliminate 
the  Commission's  ability  to  use  its  "expertise"  in  the  area.  I  agree 
that  the  Commission  has  expertise  in  many  areas  but  I  do  not  believe 
expertise  has  been  gathered  and  brought  to  bear  in  the  adjudication 
of  cases.  In  fact,  the  Commission  has  virtually  no  experience  in  de- 
ciding major  structural  antitrust  matters  of  this  kind.  Quite  the 
opposite,  it  is  the  Federal  district  judges  who  have  tried  cases  most 
similar  to  this  one. 

I  believe  that  the  best  role  for  the  Commission  is  to  develop  its 
expertise  in  selecting  areas  most  ripe  for  antitrust  actions  and  then 
have  the  option  of  proceeding  to  prosecute  them  in  Federal  court. 
Such  a  mandate  would  surely  serve  the  public  better  than  its  present 
posture  which  is  hampered  by  the  ability  of  large  economic  interests 
to  frustrate  its  efforts. 

NATURAL   GAS   RESERVES   INVESTIGATION 

Minority  disagrees  with  the  Subcommittee's  finding  that  the 
Bureau  of  Economics  overstepped  its  expertise  when  commenting  on 
the  legal  sufficiency  of  the  evidence  in  the  AGA  case,  The  Bureau  of 
Economies'  memos  clearly  went  to  the  amount  of  evidence  necessary 
to  issue  a  complaint.  That  Bureau's  memo  also  discussed  the  "public 
policy  considerations'"  of  issuing  a  complaint,  again  a  "public  interest'' 
determination  to  be  made  by  the  Commission. 

Mr.  Collins  attempts  to  draw  an  analogy  to  the  Subcommittee's 
calling  of  Dr.  David  Schwartz,  an  economist,  to  refute  the  Bureau  of 
Economics'  presentation.  This  is  irrelevant.  The  Subcommittee's  con- 
cern is  that  the  Commission  clearly  delineate  the  functions  of  the 
Bureaus  so  that  each  Bureau  remains  within  its  field  of  expertise. 

Line  of  Business  and  S.  6i2 

Contrary  to  the  views  of  the  Minority,  S.  642's  prohibition  of  prc- 
notice  of  default  review  of  FTC  compulsory  process  would  not  repre- 
sent a  "significant  change  in  the  present  state  of  the  law."  The  A.  O. 
Smith  decision,  cited  by  the  Minority,  which  permitted  such  review 
of  FTC  process,  overruled — we  believe  incorrectly — almost  50  years  of 
precedents — dating  back  to  Federal  Trade  Commission  v.  Clair  Fur- 
nace, 274  U.S.  160  (1926)— which  prohibited  challenges  to  FTC  proc- 
ess before  the  Commission  has  a  chance  to  consolidate  all  the  com- 
panies resisting  that  process  in  a  single  suit. 

Historically,  the  courts  denied  companies  the  right  to  challenge 
Commission  process  before  a  notice  of  default  issued,  a  notice  which 
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signals  that  $100  a  day  penalties  would  start  accruing  80  days  there- 
after unless  the  noncomplying  company  produced  the  information 
sought  within  that  time.  The  courts  reasoned  that  a  company  was  not 

in  any  peril  until  the  notice  issued  and  that,  therea  ft  cr,  they  bad  ample 
opportunity  to  contest  the  legality  of  FTC  process  before  penalties 
began  to  accrue. 

Under  S.  G4:2,  a  noncomplying  company  would  have  ample  oppor- 
tunity to  apply  to  the  court  for  a  stay  of  penalties  before  suffering 
any  damage,  a  far  different  situation  than  was  presented  by  the 
Abbott  Laboratories  case.  The  wisdom  of  the  historic  practice  of  pro- 
hibiting pre-notice  default  review  has  been  borne  out  by  the  flood  of 
multiple  litigation  on  procedural  questions  which  has  tied  up  the 
Commission  since  the  A,  O.  Smith  decision.  Tn  the  Line  of  Business 
cases,  the  A.  O.  Smith  decision  resulted  in  the  noncomplying  com- 
panies suing  the  FTC  in  twTo  courts,  only  to  have  the  FTC  finally  suc- 
ceed in  consolidating  the  cases  in  yet  a  third  court  10  months  later, 
thus  substantially  delaying  the  collection  of  important  economic  data. 

Next,  the  minority  argues  that  tin1  applicable  test  for  granting  a 
stay  of  penalties  is  the  so-called  "good  faith"  test  cited  the  Genuine 
Parts  case.  Proponents  of  tins  view,  including  the  Chamber  of  Com- 
merce and  the  American  Bar  Association,  base  their  belief  on  the  case 
of  St.  h\  gis  Paper  \.  United  States,  868  U.S.  208  (1961).  Tn  that  case, 
the  court  actually  denied  a  retroactive  stay  of  penalties,  but  indicated 
in  dicta  that  it  could  envision  a  situation  in  which  a  stay  might  be 
proper.  "As  we  said  in  Cn'/tirf  State*  v.  Mortal)  Salt  Co.,  'we  arc  not 
prepared  to  say  that  courts  would  be  powerless'  to  act  where  such 
orders  appear  suspect  and  ruinous  penalties  would  be  sustained  pend- 
ing a  good  faith  test  of  their  validity.'*  The  Court  clarified  this  sen- 
tence shortly  thereafter  by  indicating  that  "good  faith"  meant  a  good 
faith  tv^t  of  reasonable  objections.  The  witness  for  the  ABA  was  Mr. 
Irving  Scher.  a  partner  of  the  firm  of  "Weil.  Gotschall  and  Manges 
before  the  Subcommittee  on  Consumer  Protection  and  Finance.  In 
hearings  on  S.  642,  Mr.  Scher  confirmed  that  his  firm  represents  12 
companies  resisting  Line  of  Business  orders,  the  Chamber  of  Com- 
merce in  its  objections  to  the  Corporate  Patterns  survey,  and  General 
Electric  in  its  resistance  to  FTC  process  in  the  Comission's  Electrical 
Equipment  Manufacturers  investigai ion. 

In  1971,  the  Fifth  Circuit  Court  of  Appeals  in  the  Genuine  Parts 
cited  St.  Regis  in  granting  a  stay  of  penalties.  This  is  the  only 
Court  of  Appeals  case  on  stays  of  FTC1  penalties. 

However,  in  Ford  Motor  Company  v.  Cole  ma  a.  l"-_)  F.  Supp.  4:75, 
Cert,  denied  (11)70).  the  Supreme  Court  found  constitutional  a  stand- 
ard for  staying  far  more  significant  penalties  that  would  require  a  com- 
pany to  -how  that  it  was  likely  to  prevail  on  the  merits  of  its  claim. 
The  Subcommittee  believes  that  the  similar  provisions  contained  in  the 
version  of  S.  642  reported  by  our  Subcommittee  on  Consumer  Protec- 
tion and  Finance  are  not  only  constitutional  but  strike  the  proper  bal- 
ance between  the  public's  need  for  information  and  the  companies 
right  to  timely  consideration  of  any  objections  they  may  have  to  divulg- 
ing that  information. 

Finally,  the  minority  cites  testimony  in  the  A.  O.  Smith  case  that 
some  corporations  have  estimated  the  cost  of  compliance  with  Line  of 
Business  questionnaires  as  up  to  $1  million.  The  minority  fails  to  reveal 
that  those  were  estimates  of  interested  parties  on  the  cost  of  complying 
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full  original  Line  of  Business  requests,  which  the  FTC  was 
not.  in  fact,  requiring  them  to  comply  with.  Moreover,  the  question- 
substantially  since  that  time.  The  FTC  now 
-     .:tt  the  costs  of  compliance  will  at  about  $24,000  a  company, 
from  a  low  of  810.000  to  a  high  of  $100,000.  Xone  of  the  resist- 
estimated  the  costs  beyond  those  amounts. 

CIVIL    TEXALTIES 

!  I       :  ity  views  caution  against  the  use  of  civil  penalties  as 
1  for  by  .205  of  the  Magnuson-Moss  Warranty — Fecl- 

ssion  Improvement  Act.  The  views  appear  to  be  an 
.piified  or  incorrect  interpretation  of  the  statute. 
gi   ssman  Collins  states : 

The  Commission  should  not  attempt,  through  Section  205.  to  impose  on  an 
entire  industry  by  merely  giving  notice,  a  remedy  appropriate  only  to  the  one 
■ular  company  subject  to  the  cease  and  desist  order  by  alleging  that  failure 
vide  the  remedy  is  itself  a  violation  of  the  FTC  Act. 

This  statement  implies  that  all  the  FTC  must  do  is  give  notice 
to  all  companies  that  another  company  has  had  an  order  entered 
inst  it  and  they  would  be  liable  for  civil  penalties  should  they 
fail  to  agree  to  the  same  remedies.  That  is  simply  an  incorrect  read- 
ing of  Section  205. 

Section  205  provides  complete  substantive  and  procedural  due  proc- 
ess  safeguards.  One  may  only  be  subject  to  an  action  for  civil  pen- 
alties by  engaging  in  an  "act  or  practice"  found  to  be  unfair  or  de- 
ceptive by  a  prior  final  cease  and  desist  order.  Clearly  this  means  the 
same  act  or  practice,  including  those  which  Congressman  Collins  refers 
to  as  "unique  factual  situations."' 

It  should  be  noted  further,  that  the  notice  requirement  is  perhaps 
the  most  basic  due  process  guarantee :  it  by  no  means  involves  resolu- 
tion of  any  issue.  Section  205  provides  that :  ;,if  the  cease  and  desist 
order  establishing  that  the  act  or  practice  is  unfair  or  deceptive  was 
not  issued  against  the  defendant  in  a  civil  penalty  action  . . .  the  issues 
of  fact  in  such  action  against  such  defendant  shall  be  tried  de  novo.'" 

This  section  provides  a  complete  and  meaningful  safeguard  against 
any  procedural  unfairness. 

INJUNCTIONS 

Minority  seems  to  believe  that  the  Simeon  case  did  not  misinterpret 
the  Congressional  intent.  The  Commission  disagrees,  however,  and  I 
think  its  opinion  is  entitled  to  weight.2  In  Chairman  Collier's  letter 
to  the  Subcommittee  on  June  9, 1976,  he  said : 

Xinth  Circuit  in  Simeon  interpreted  Section  13 (b)  as  approximating  the 

ional  equitable  standard.  As  such,  we  do  not  believe  it  is  consistent  with 

the  Congressional  intent,  since  the  history  expressly  disavowed  any  such  standard. 

******* 

The  equitable  standard  applied  by  the  court  in  Simeon  seems  to  impose  a  heav- 

rden  and  to  require  that  the  Commission  persuade  a  court  that  it  is  likely 

:  Mr.  Collins  also  cites  the  FTC  v.  Food  Town  Store*,  Inc.  case  (Anz.  13.  1976)  in  which 
unlike  Simeon,  an  injunction  was  eranted.  He  fails  to  mention  that  the  Court  of  Appeals 
.ludgp  in  Food  Town  did  defer  to  the  FTC's  judgment  as  to  the  need  for  injunction,  as  I 
l,0!if,VP  is  proper.  The  Food  Town  case  is  encouragim:  fin  the  merger  area,  at  least)  but  it 
.does  not  remove  the  misinterpretation  of  the  legislative  historv  by  the  Simeon  court 


.  ;  « ,ii  the  :  ther  than  &1  *lle- 

ind  propositions  of  law  are  Dot  Insubstantial 
******* 

To  tin1  extent  that  develop  a  ttern  of  requiring  fulfil 

of  the  traditional  equity  tests,  I  may  well   wish  to  consider  clar 

legislation.  The  Commission  won  ■   such  a  review.  W  ••  thai 

n  ulso  applied  the  same  standard  to  the  Commis 
'   under   Section    13(a),   concerning   false  adv< 
If  the  Sinn  on  standard  is  adhered  either  e 

d  would  be  appropriate,  (Reprinted  In  FTC  Oversight  Hearings,  al  M&-40) 

E  N  V IRO  X  H  K  N  T  A  l  Protec  iton  Agenc  V 

MOBILE   SOURCE    EMISSION   CONTROL 

Minority  suggests  that  the  Subcommittee  is  wrong  in  its  determina- 
tion that  certification  is  of  too  limited  usefulness  to  deserve  75  per- 
cent of  the  Environmental  Protection  Agency's  mobile  source  emu 

control  budget.  Administrator  Train  concluded  from  his  evaluation 
of  the  certification  program  : 

[p]rototype  testing  cannot  assure  that  new  mass-produced  vehicles  will  meet 
standards.  (May  27, 1976,  letter,  no       -       pro.) 

Train  continued : 

[cjertificati   .  has  been  fully  implemented 

sion  testing  3  (veals  that  the  anticipated  en  reduction* 

ng  achieved.  (Id.)  (Bmj 

Train  attributed  in-use  failures,  in  part,  to  "lack  of  proper  con- 
struction." The  Subcommittee  submits  that  Mr.  Collins*  faith  in 
certification  is  not  justified  by  the  program's  record. 

Minority  challenges  the  cost-effectiveness  of  selective  enforcement 
auditing  (SEA)  and  asserts  that  it  has  seen  no  study  by  the  Agency 
on  the  subject.  \Ye  hasten  to  direct  Mr.  Collins'  attention  to  the  En- 
vironmental Protection  Agency  Chapter.  He  will  rind  therein  a  table 
showing  in  detail  the  results  of  the  agenev's  cost-effectiveness  analysis. 
Note* 

His  statements  that  he  "does  not  know  if  EPA  took  into  account 
such  things  as  a  plant  shutdown."  and  that  SEA  "is  not  lenient."  sug- 
gest that  SEA  may  cause  significant  negative  &  impacts.  In 
the  Agency's  "worst  case"  estimate  of  SEA's  economic  impacts  there 
is  no  possibilitv  of  a  plant  shutdown :  ".  .  .  economic  burdens  associ- 
ated '  SEA  .  .  .  will  be  '*  !1  Eed.  Reg.  31479-80, 
July  28, 1976.)  (Empl  mpliance  require- 
ment "approximates  an  averaging  approach"  (41  Fed.  Reg.  31474  | 
and  "represents  a  level  in  emission  performance  which  is  currently 
being  bettered  by  all  but  a  few  of  the  highest  emitting  engine 
families."  (41  Fed.  Reg.  31474.)  If  Mr.  Collins 
SEA  will  have  more  severe  economic  consequences  he  should  come 
forward  with  it. 

PESTICIDE    REGTJLATK  N 

Minority  states  its  belief  that  th     -  report 

the  "economic,  social  and  envii  ts  and  be 


ta  thar   tl 
jurisdiction  to  evaluate  th.-  Environment] 

exposure  to  haz  Under  the  Authority  of 

of  the  nousc  of   :  .:iv»-s  the  Committee's  jnrlsdb 

"public  health"  and  u.  .  .  health  and  health  facilities  -at  to  public  health 

by  unrestricted  pesticide  use  is  obvious. 

75-981—76 i7 
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of  any  pesticide"  be  ignored.  We  do  not  object  1o  the  Administrator 
taking  into  account  relevant  factors;  on  the  contrary,  in  our  cha] 
on  the  Environmental  Protection  Agency,  we  insist  it  comply  with 
that  section  of  the  Act  which  Minority  quotes.  AVe  do  object  to  the  Ad- 
ministrator's willingness  to  allow  such  a  crude  technique  as  risk/benefit 
analysis  to  supplant  his  judgment  and  to  EPA  regulations  making  an 
essentially  unachievable  quantification  of  risk  and  benefit  a  precondi- 
tion to  restrictions  on  use  of  dangerous  pesticides. 

The  remainder  of  Mr.  Collins'  comments  are  directed  to  an  effort  to 
defend  the  conditional  registration  scheme. 

He  first  urges  that  "[i]ts  origin  is  squarely  within  5th  Amendment 
rights  of  requiring  due  process  of  law  before  being  deprived  of  prop- 
erty." Implicit  in  Mr.  Collins'  argument  is  the  notion  that  a  registra- 
tion is  "property."  An  applicant  for  new  registration  obviously  does 
not  yet  have  that  property.  Nevertheless,  he  may  be  entitled  to  condi- 
tional registration.  Does  Mr.  Collins  suggest  that  by  denying  a  regis- 
tration (for  which  the  applicant  cannot  qualify  under  FIFRA  because 
he  cannot  produce  test  data  to  demonstrate  that  his  product  will  not 
cause  unreasonable  adverse  effects  (Section  3(c)  (5) ) )  he  is  being  de- 
prived of  a  propert}^  right?  If  so,  are  all  applicants  for  registration 
automatically  invested  with  a  right  to  a  registration?  Clearly  they 
are  not. 

The  real  issue  is  whether  Section  3(c)  (5)  is  to  have  any  force  and 
effect  whatsoever.  Conditional  registration,  by  granting  registration 
even  if  a  new  registration  applicant  or  reregistration  applicant  has  no 
safety  data  on  file,  bypasses  Section  3  completely.  A  conditionally  reg- 
istered party  may  enjoy  the  benefits  of  his  registration — without  even 
commissioning  laboratory  testing — until  his  registration  expires  or 
until  cancellation  or  suspension  proceedings  conclude. 

Mr.  Collins'  second  argument  brings  this  issue  into  sharp  focus.  "As- 
suming at  the  time  the  conditional  registration  is  granted  there  is  no 
data  which  establishes  the  pesticide  causes  unreasonable  effects  on  the 
environment,"  Mr.  Collins  asks,  "how  then  can  the  Administrator  not 
register  the  pesticide?"  This  is  the  crux  of  the  issue.  The  question 
should  be — and  according  to  Section  3  of  FIFRA  is — how  con  the  Ad- 
ministrator register  a  pesticide  with  no  safety  data  on  file?  He  is 
charged  by  the  statute  to  only  register  pesticides  determined  not  to 
cause  unreasonable  adverse  effects.  How  can  the  Administrator  dis- 
charge that  responsibility  if  he  hasn't  the  data  upon  which  to  base  his 
decision  ? 

Administrator  Train  has  promised  to  put  chemicals  to  the  test,  not 
people.  (See  note  245  supra  and  accompanying  text.)  Mr.  Justice  Wil- 
liam O.  Douglas  said  "[i]f  .  .  .  there  is  doubt,  it  should  be  resolved 
in  favor  of  humanity,  lest  in  the  end  our  judicial  system  be  part  arid 
parcel  of  a  regime  that  makes  people,  the  sovereign  power  in  this  Na- 
tion, tile  victims  of  the  great  God  Progress.  .  .  ."  (U.S.  v.  /?< 
Mining,  419  U.S.  802,  804  (1974).)  Mr.  Collins  apparent^  doe- 
share  this  philosophy. 


PART  ir 
National  Highway  Traffic  Saiiiv  Administration 

Mr.  Collins'  views  would  excuse  NHTSA's  greatly  diminished  nut- 
put  of  vehicle  safety  standards  in  the  past  few  years,  citing  the  in- 
creasingly complex  aspects  of  vehicle  safety  performance  now  being 
addressed  in  agency  rulemaking.  The  fad  that  XI  ITS  A  has 
into  a  number  of  challenging  rulemaking  areas  can  hardly  explain 
the  near  total  lack  of  recent  standard-making  activity.  Agency  rule- 
making has  stalled  even  in  less  complex  and  less  controversial  areas 
of  rulemaking,  and  XIITSA  has  time  and  time  again  failed  to  meel 
its  own  schedule  for  complel  ing  act  ions  on  important  sa  fety  si  andards. 
Examples  may  be  found  in  efforts  to  promulgate  an  upgraded  child 
restraint  standard,  upgraded  seating  strength  standards,  upgraded 
interior  protection  standards,  and  a  simple  standard  which  would  re- 
quire that  seatbelts  remain  accessible  in  the  hack  seats  of  vehicles  like 
taxicabs.  However,  a  more  significant  factor  in  delaying  XIITSA 
actions  has  been  the  prevalence  of  political  interference  by  the  White 
House  and  the  Council  on  Wage  and  Price  Stability  in  NHTSA's 
attempts  to  exercise  its  statutory  authority  and  NHTSA's  inability 
to  stand  up  to  industry  opposition  to  its  proposals.  The  report's 
ysis  of  passive  restraint  rulemaking  is  intended  to  illustrate  I 
factors. 

Mr.  Collins  cites  the  Ild-II  Tire  Company  v.  Departnu  nt  of  Trans- 
portation ease  in  support  of  his  contention  that  XIITSA  is  required 
to  take  into  account  the  economic  effect  of  its  standards  on  regulated 
industry.  This  is  unquestionably  true,  and  approximately  re 
language  of  the  House  and  Senate  reports  on  the  legislation  creating 
NHTSA  in  L966.  The  issue  is  a  different  one.  namely  whether  b&\ 
such  a  general  assessment  of  the  economic  impact   of  a  standard, 
NHTSA  is  also  specifically  required  to  perform  benefii 
of  its  standards  and  that  a  positive  (one  or  greater)  ratio  oi 

•-i  be  shown  before  rulemaking  can  proceed.  The  Minority 
states  that   iiie  agency,  using  such  analysis,  can  compare  I 
and  projected  benefits  <>f  alternative  solutions  to  a   pr< 

d  be  an  extremely  useful  exercise,  if  NHTSA  could  perfo 
dngfully.  However,  data  to  support  benefit  cos*  an 
•   1:    is  therefore  highly  counterproductive   lor  th<    I 
and  Price  Stability  and  other.-  to  continue  to  m 
pletion  of  a  favorable  ben  ;  analysis 

des.  En:  a  demaj  Id  suspend  Mil >  \ 

agactivity  pending completi  not'  its data-gathe  lysis 

mechanism,  now  only  about  halfway  through  a  five-year  devi 
cycle. 

The  Minority  views  are  highly  critica]  of  the  NHTS  ! 
which  the  .Minority  believes  would   require  what   it 

g  or  nii-  cushion".  This  dis«  fails  to  make  i; 


728 

ciently  clear  that  NHTSA's  proposed  passive  restraint  standard 
would  not  require  any  particular  device  such  as  an  air  bag,  but  would 
leave  manufacturers  free  to  select  whatever  system  they  felt  most 
appropriate.  Presumably  only  those  manufacturers  who  are  highly 
confident  of  the  performance  of  air  bags  would  opt  to  meet  the  stand- 
ard with  such  a  system.  The  industry  has  been  on  notice  since  mid- 
1969  of  NHTSA's  intention  to  issue  a  passive  restraint  standard  al- 
lowing manufacturers  ample  time  to  select  a  means  of  meeting  the 
standard.  The  Minority  in  addition  cites  an  outrageously  high  cost 
estimate  for  new  air  bags  ($350,  as  compared  to  the  cost  estimated  by 
General  Motors  of  $220)  and  an  even  more  outrageous  figure  for  re- 
placement cost  of  air  bags  of  between  $600  and  $900.  Aside  from  the 
apparent  inflation  of  these  figures  beyond  any  reasonable  measure, 
the  Minority  overlooks  the  fact  that  such  bag  replacements  would  be 
included  within  the  accident  cost  reimbursed  under  most  automobile 
property  damage  policies.  While  the  premiums  of  such  policies  would, 
according  to  the  American  Insurance  Association,  increase  slightly  to 
enable  insurance  companies  to  cover  such  costs,  these  increases  would 
be  more  than  offset  by  reductions  in  the  premiums  for  the  medical  pay- 
ments portion  of  such  policies. 

The  Minority  seeks  to  make  much  of  the  following  sentence  in  the 
report : 

If  this  figure  ($2200)  represents  total  benefits  achievable  by  vehicle  safety 
and  cost  savings  countermeasures,  then  NHTSA  has  wide  latitude  on  the  cost 
side  in  issuing  new  standards,  before  the  total  cost  of  the  standards  begin  to 
approach  the  total  benefits. 

These  figures  were  intended  to  illustrate  that  the  total  cost  of  motor 
vehicle  safety  standards  to  date,  $250,  is  but  a  small  fraction  of  the 
total  cost  per  vehicle  of  human  and  property  damages  sustained  in  a 
vehicle  lifetime  even  taking  a  conservative  estimate  of  these  costs. 
These  figures  do  not  say  that  the  Subcommittee  recommends  an  ex- 
penditure of  $2200  per  car  on  safety  and  cost-saving  countermeasures, 
nor  were  they  intended  to  suggest  that  any  level  of  expenditures  would 
necessarily  produce  100  percent  effective  countermeasures,  as  errone- 
ously presupposed  by  the  Minority  views. 

Thousands  of  fatalities  each  year  can  be  avoided  by  further  NHTSA 
rulemaking  actions.  The  agency  urgently  needs  to  regain  the  momen- 
tum of  the  1967-1972  period  in  issuing  life-saving  federal  motor  ve- 
hicle safety  standards  for  new  cars. 

Consumer  Product  Safety  Commission 

Although  Mr.  Collins  agrees  with  the  bulk  of  the  Subcommittee's 
recommendations  respecting  the  Consumer  Product  Safety  Commis- 
sion, he  voices  disagreement  with  specific  recommendations.  A  review 
of  his  objections  indicates  that  they  are  based  on  a  misreading  of  the 
Subcommittee  report  or  a  misunderstanding  of  the  relevant  statutory 
and  case  law. 

First,  the  Minority  states  that  the  Subcommittee  report  discour- 
ages the  use  of  voluntary  safety  standards  developed  by  industry  asso- 
ciations  and  standards  writing  bodies.  This  is  not  true.  The  Subcom- 
mittee report  recognizes  that  voluntary  standards  can  be  useful  in 
some  situations.  The  Subcommittee  report  also  recognizes  the  weak- 
nesses inherent  in  reliance  upon  voluntary  standards,  and  it  neces- 


sarily  cautions  against  the  use  by  the  Commission  of  any  voluntary 
standards  which  have  been  developed  without  adequate  consumer 
participation. 

Second,  Mr.  Collins  disagrees  with  the  Subcommittee's  recommen- 
dation that  the  Commission's  imminent  hazard  authority  be  used  with 
greater  frequency  and  that  the  Commission  consider  promulgating 
rules  or  guidelines  which  specify  criteria  to  use  in  determining 
whether  a  product  presents  an  imminent  hazard.  The  basis  for  the 
Minority's  disagreement  seems  to  be  that  section  12  of  the  Consumer 
Product  Safety  Act  was  designed  to  be  used  only  in  emergency  situa- 
tions nad  was 'not  intended  to  be  used  as  a  "genera]  regulatory  tool." 
The  Subcommittee  report  does  not  suggest  that  the  section  12  authori- 
ties be  used  a.-  a  "general  regulatory  tool."  Rather  the  Subcommittee 
;i  urges  the  Commission  to  use  the  authority  when  conditions 
exist  which  satisfy  the  statutory  requirements  for  an  imminent  hazard. 
The  Congress  included  section  1*2  in  the  Act  to  ensure  that  the  public 
receive  timely  protection  from  consumer  products  which  present  im- 
minent and  unreasonable  risks  of  death,  serious  illness,  or  severe  per- 
sonal injury.  Failure  to  utilize  the  authority  when  conditions  warrant 
is  a  failure  to  fulfill  the  Commission's  mandate  to  adequately  protect 
the  public. 

The  Minority  also  indicates  that  it  would  not  be  appropriate  for 
the  Commission  to  draw  up  a  list  of  targeting  particular  products 
as  likely  candidates  for  action  under  section  12.  I  agree;  not  only 
would  it  be  inappropriate,  but  to  draw  up  such  a  list  would  require 
a  prescience  of  which  the  Commission  is  not  capable.4  The  Subcom- 
mittee report  does  not  suggest  that  such  a  list  be  compiled.  The  re- 
port suggests  that  the  Commission  consider  adopting  rules  or  guide- 
lines which  spell  out  the  criteria  the  Commissioners  will  use  in 
determining  if  a  product  does  present  an  imminent  hazard.  Such  a 
rule  or  guideline  would  be  general  in  nature  and  would  put  the  public 
and  industry  on  notice  as  to  what  the  Commission  will  consider.  It 
would  provide  greater  consistency  and  certainty  in  the  Commission's 
regulatory  activities. 

Third,  Mr.  Collins  suggests  that  the  Commission  consider  making 
funds  available  under  section  7(d)  (2)  of  the  Act  to  small  trade  asso- 
ciations as  well  as  consumer  groups  who  wish  to  participate  in  the 
offer  or  process.  In  making  such  a  suggestion,  Mr.  Collins  seems  to 
have  lost  sight  of  the  basic  policy  objective  of  the  section.  The  purpose 
of  the  standard  setting  process  is  to  develop  standards  which  ade- 
quately protect  the  consumer,  hence  Congress  emphasized  the  impor- 
tance of  consumer  participation  in  every  stage  of  the  development 
process.  In  explaining  the  funding  authority,  the  House  Committee 
report  stated : 

It  is  expected  that  the  Commission  will  exercise  its  authority  under  (his  section 
to  provide  assistance  to  consumer  organizations  or  groups  which  arc  less  likely 
to  he  able  to  hear  the  costs  of  standards  development  than  are  industrial  trade 
organizations.1 


4  However,  a  priorltv  list  of  hazardous  products  for  purposes  of  Initiating  Commission 
notion  leading  to  reflation  of  such  products  is  completely  appropriate  and  was  la  effect 
recommended  by  the  National  Commission  on  Product  Safety  in  1070.  Such  ;in  ordering  <>f 

priorities  would   po  far  to  increase  the  effectiveness   of   the   Consumer   Product   Safety 
Commission. 

BH.R.  Ren.  No.  1153,  02d  Cone.  2d  sess.  34   H972). 
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To  use  Commission  fund-  to  assure  that  all  segments  of  industry 

are  evenly  represented  would,  I  believe,  be  a  highly  questionable  use 
ly  Limited  Commission  resources. 

Fourth,  the  Minority  takes  issue  with  the  Subcommittee's  assertion 
that  the  Commission  could  base  a  public  interest  linding  required  by 
section  00(d)  of  the  Act  on  the  lack  of  expeditious  rulemaking  pro- 
cedures in  a  transferred  act.  The  speed  with  which  the  public  can  be 
afforded  adequate  protection  from  a  dangerous  product  must  be  of 
primary  concern  to  the  Commission,  and  the  suggestion  by  Mr.  Collins 
that  the  Commission  should  use  a  potentially  cumbersome  and  time- 
consuming  procedure  simply  because  alledgedly  those  procedures  "were 
specifically  designed  by  Congress"  is  absurd  on  its  face.  Of  course 
there  are  other  considerations  which  the  Commission  should  weigh 
in  determining  if  it  is  in  the  public  interest  to  act  under  the  Consumer 
Product  Safety  Act  rather  than  under  one  of  the  transferred  acts. 
For  example,  the  enforcement  capabilities  and  the  availability  of  noti- 
fication and  repurchase  or  recall  authority  may  be  extremely  impor- 
tant in  determining  which  act  offers  the  best  means  of  protecting  the 
public  from  a  particular  risk.  But  the  time  involved  in  promulgating 
and  implementing  a  regulatory  action  is  a  basic  consideration  and  in 
some  instances  may  well  be  the  determining  factor. 

Finally,  Mr.  Collins  opposes  the  Subcommittee's  recommendation 
that  the  Commission  promulgate  "summary  judgment"  rules  to  avoid 
extended,  ferial-type  hearings  where  there  are  no  disputed  issues  of 
material  fact.  The  Subcommittee's  recommendation  is  well-founded 
in  both  lorric  and  the  law.  It  is  a  well-established  principle  of  law  that 
when  no  material  fact  nuestion  is  involved  or  the  facts  are  agreed,  a 
full  adver=arv  proceeding  involving  presentation  of  evidence  and 
crocc-^nmination  of  witnesses  is  not  obligatory,  even  though  a  perti- 
nent statnfe  nrovides  for  a  hearing.6  Tt  is  also  clear  that  a  statutnrv 
opportunity  for  a  hearing  does  not  preclude  an  agency  from  develop- 
ing regulations  through  the  rulemaking  process  which  bar  at  the 
thvpshold  those  who  do  ^ct  measure  up  to  such  regulations.7 

The  lo<ric  behind  the  law  is  that  Congi-ecs  does  not  intend  o-overn- 
mental  agencies  to  perform  useless  tasks.  Tf  a  party  cannot  show  that 
a  hearing  will  serve  a  valid  purpose,  it  would  be  a  fruitless  exercise 
and  a  serious  waste  of  agency  resources  to  require  the  agency  to  conduct 
the  hearing.  In  requiring  the  Commission  to  provide  an  "opportunity" 
for  a  hearing,  the  Congress  protects  the  due  process  rights  of  inter- 
ested narties.  Tt  does  not.  however,  relieve  those  parties  of  their  re- 
sponsibility to  show  that  a  hearing  is  warranted.  To  sue-o-ost  fhnf  an 
agency  must  rro  through  the  motions  of  a  formal  hearin<r  regardless 
of  whether  any  need  for  such  a  hearing  has  been  demonstrated  would 
be  dilatory  and.  wasteful. 

Food  and  Drug  Administration 

Mr.  Collins  indicates  that  "many  of  the  worthwhile  activities  of 
FDA  iven  enough  attention  such  as  procedural  reform 

and  consumer  activities  ....  Given  this  selective  approach  it  was 

e  Weinberger  v.    Hynson,   Wcstcott  cC   Dunning,   Inc..  412   U.S.   COO,   021-022    (1 

tea  v.    Consolidated  Vine*  d-   Smcltinrr  Co.,   Ltd.,  4">   V.    2d   4M2.  453    (9th   Cir. 
1971  >  :  Hess  &  Clark,  Division  of  h'hodiu.  Inc.  v.  Fond  <f-  Drug  Administration,  49."» 
Cir.   1974). 
deral   Power   Commission   v.   Tc.mco,  Inc.,  377  U.S.   33,  39    (1964);   Weinberger  v. 
Hynson,  Westcott  <&  Dunning,  suinu. 
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le  thai  many  of  the  i  tendal  inns  would 

•y  are." 
ee  points  are  noteworthy  in  >ntext.  First,  the  re]  o 

FDA  a  hich  are  described  as  largely 

I  fore  perhaps  no!  so  well  sed  by  I  he  p 

ianv  of  "  are  mei  i 

-  belatedly  c<  rig  to  O  i  ly  mandated 

r,  the  slowness  with  which  FDA  has  been  moving  to  comply 
requirements  is  very  unsal  isfactory,  compliance  with  the  Federal 
\   Committee  Acl  being  but  one  example.  More  disturbing  is 
the  fact  that  all  products  required  to  b  stive  (a  require- 

l  amendments  to  the  Federal  Food,  Drug,  and  ( 
havenol  n evaluated  by  FDA.  In  L962,  FDA  was  required 

to  review  3,457  drugs.  As  of  July.  1976,  final  action  had  uol 
,  1,259. 
••  lly,  the  statement  of  Mr.  Collins  implies  thai  other  case  stu  lies 
could  have  been  selected  to  show  FDA  as  much  more  responsive  to  the 
public.  It  is  difficult  to  ignore,  however,  the  fact  thai  the  GAO  has 
prepared  47  report-  from  L969  to  1975  and  FDA's  own  Division  of 
Ma   agemcnl  S3  stems  and  Policy  has  conducted  some  147  studies  and 
surveys  between  1966  and   L975,  and  many  of  the  recommendations 
ained  in  t  hese  reports  also  describe  the  need  \'<>v  streamlining  Fl  >A 
\v  processes,  for  creating  more  responsiveness  to  consumer  Lnter- 
.  and  for  other  reforms. 

NITR0FURAN8 

Tr  is  inadequate  to  argue,  as  Mr.  Collins  doe?,  that  because  FDA 

supports  the  need  for  legislation  to  revise  the  imminent  hazard  stand- 

1  known  carcinogen  such  as  furazolidone  should  he  allowed  to  ac- 

alate  a  residue  in  consumable  food.  Xo  new  legislation  is  needed. 

ta'blished  by  the  Subcommittee's  investigation  all  that  is  neces- 

is  that  FDA  enforce  the  language  of  its  own  regulations  and 

tectingthe  public, not  the  drug  industry. 

jency's  notices  of  opportunity  for 'hearing — publi 

August  of  1976 — can  hardly  be  touted  as  an  ex- 
ample of  an  effective  agency  response,  particularly  when  original 

in  1971  an  1  no  hearings  have  yet  taken  place  under 
r  the  original  or  the  revised  not'- 

of  the  5  that  still  need  to  he  resolved 

he  manufacturer's  claim  that  furazolid 

n>  are  not  ?'■■  b.  The  DeQaney  Clause  of  the 

an  I  Cosmetic  Act  (21  U.S.C.  S60b(d)  (1)  (H))   s 

Irug  induces  cancer  when 
n  or  animal  .  .  ."  unless — 

(i)  such  drug  will  nor  a  Iversely  affect  r  which 
ud 

ud   (by  methods  of 

ed  by  t1  v  by  regula- 

tio      .                                                     b  animal  laughter  or 

I  yielded  ^y               ed  from  the  livii  als. 

(1)   the  agency  does  not  need  to 
: 


that  furazolidone  is  carcinogenic  to  animals;  and  (2)  the  manufac- 
turer must,  and  has  yet  to,  provide  the  Secretary  with  a  reliable 
method  for  detecting  the  drugs  at  low  levels.  Further,  residues  of  the 
ofurans  have  been  found  in  poultry  and  swine  tissue,  milk,  and 
eggrs,  contrary  to  clause  (ii)  above. 

"The  February  1976  inflation  impact  statement  prepared  by  FDA 
itself  with  regard  to  this  matter  indicates  that  while  removal  of  nitro- 
furans  will  have  an  effect  on  the  economy,  it  should  not  be  a  deter- 
minant in  the  decision  because  the  drugs  should  be  removed  from  the 
market  under  the  presently  known  facts  and  the  applicable  statute  and 
regulations.  The  statement  also  notes  the  availability  of  alternative 
drugs  which  are  not  known  animal  carcinogens. 

Lastly,  Mr.  Collins  raises  the  determination  of  the  "probability" 
of  serious  harm  before  the  "imminent  hazard"  standard  for  suspension 
may  be  invoked.  He  mistakenly  suggests  that  the  report  advocates  an 
"automatic"  rinding  of  imminent  hazard  related  only  to  the  time  neces- 
sary to  resolve  scientific  questions.  That  is  not  the  case;  the  report 
merely  urges  that  FDA  apply  its  own  regulations  which  provide : 
".  .  .  imminent  hazard  may  be  declared  at  any  point  in  the  chain  of 
events  which  may  ultimately  result  in  harm  to  the  public  health." 
[Emphasis  added]  (45  CFR  3.73  (a) ) .  It  is  reasonable  to  conclude  that 
a  known  animal  carcinogen  which  cannot  satisfy  the  criteria  of  the 
Delaney  clause  is  one  which  "may  ultimately  result  in  harm  to  the 
public  health"  during  the  year  or  two  required  in  any  realistic  projec- 
tion of  the  administrative  process. 

CONFLICT    OF   INTEREST 

Examining  the  conflict  of  interest  section,  Mr.  Collins  remarks  state 
that  ".  .  .  it  is  the  Subcommittee's  own  report  and  selective  attention 
to  these  subjects  that  has  the  potential  for  adversely  affecting  the 
agency's  image."  Would  the  Minority  prefer  that  the  Subcommittee 
ignore  the  fact  that  there  are  violations  of  the  conflict  of  interest  laws 
and  regulations  so  that  the  agency's  image  can  remain  untarnished? 
Commissioner  Schmidt  himself  stated  at  our  hearings  that  the  agency 
was  ''lax"  and  "deficient."  When  the  General  Accounting  Office 
examined  the  situation,  Commissioner  Schmidt  testified  that  GAO 
"caught  us  with  our  pants  down." 

Mr.  Collins  states  that  there  were  no  actual  conflicts  of  interest 
identified  by  GAO  or  the  Subcommittee.  This  is  a  misleading  state- 
ment. There  were  several  instances  in  which  regulatory  employees 
held  prohibited  interests  in  companies  coming  directly  within  the 
scope  of  their  duties.  What  the  Subcommittee  did  not  find  were  in- 
stances when  these  conflicts  had  necessarily  influenced  regulatory  de- 
cisions. This  is  no  way  lessens  the  danger  or  the  fact  that  ownership 
of  interests  in  companies  under  these  circumstances  is  itself  the  viola- 
tion of  conflict  of  interest  rules. 

PACEMAKERS 

Mr.  Collins  suggests  that  the  pacemaker  problem  has  gone  away 
now  that  FDA  has  been  given  stronger  authority  in  the  statutes  to 
regulate  such  devices.  The  fact  that  such  medical  devices  legislation 
was  necessary  was  not  disputed  during  the  hearings.  The  enactment 
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of  the  Medical  Devices  Amendments  (P.L.  94  295)  subsequent  to  our 
hearings  speaks  eloquently  to  that  point. 

Theissue  of  pacemakers,  however,  remains  and  draws  into  question 
the  ability  and  competence  of  the  Food  and  Drug  Administration  to 
carry  out  delegated  enforcement  powers.  IT  FDA  demonstrates  diffi- 
culty and  mismanagement  in  implementing  a  weaker  statute,  what 
faith  ran  one  have  that  a  more  stringent  law  will  he  effectively 
:uted  \ 

GAO  found  that  the  agency  failed  to  contact  all  product  consignees, 
that  the  pacemaker  recall  never  appeared  in  the  agency's  recall  list, 
that  the  agency  did  not  i-sue  a  public  warning,  and  that  certain  en- 
forcement actions  never  considered  in  timely  fasnion  because  the  Gen- 
eral Counsel's  Counsel's  Office  was  never  brought  into  the  cases  in 
time. 

FDA  failed  to  inspect  completely  the  manufacturing  facility  -  to 

rtain  the  causes  of  the   first   recall   and  subsequently  accepted 

without  question  the  com  the  defect  had  been 

corrected.  Can  we  be  COB  lation  will  be  any  better 

under  a  more  stringent  statute? 

ADVISORY   COMMUTE 1 ! - 

There  is  do  do       .  aority   \  iew     point   out,  that   FDA 

operates  one  of  the  most  active  advisor  mice  systems  in  the 

raiment.  However,  the  issue  of  concern  to  the  .Subcommittee  was 
the  manner  in  which  tl  y  committees  operate,  and  par- 

...  to  tin    Federal   Advisory 

Act. 
We  are  heartened  to  note  that  FDA  '  announced  that 

its  advisory  committee.-  will  now  hold  deliberative  sessions  in  the 
open.  However,  1 1  concern,  raised  by  the  Subcommittee 

in  hearings,  that  the  agency  will  continue  to  seek  closure  of  portions 
of  the  meetings  on  inappropriate  grounds:  for  example,  asking  that 
portions  of  a  meeting  be  closed  to  discuss  matters  involving  trade 
secrets  when  no  real  trade  secret  ma  d.  The  Sub- 

committee believe.-  it  i  .     ncy  uot  abui  e  I  tie  definitions 

of  trade  secrets  and  into  la   and  thai    fill  transcripts 

be  kept  and  made  avi  law. 

reorganization 

.  Collin's  arguments  againsi  creating  a  untried  consumer  safety 
and  health  a  pear  to  be  based  upon  a  recent  GAO  report  dis- 

closing administratis  within  the  O 

Commission  (  CPSC  I .  ..:'*.  however,  to  argue  that  be 

the  FDA  is  not  effective  and  that  the  Consumer  Product  Safety  Com- 
onstituted,  is  not  fully  effective  Congress  should  not  con- 
sidi  r  Legislation  that  would  create  a  consolidated  independent  regula- 
tory agency.  The  basis  of  this  recommendation  is  inde- 
pendent multi-member  commissions  that  are  effective,  particularly 
as  pointed  out  in  this  report,  the  Federal  Trade  Commission  (FTC) 
and  Securities  Exchange  Commi  sion  (SEC).  The  aim 
committee  recommendation  is  to  raise  the  standards  of  the  CPSC 
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and  the  FDA  by  strengthening  them  and  rationalizing  the  jurisdic- 
tion of  both  agencies  (as  well  as  the  regulatory  functions  of  NHTSA). 
The  logic  of  Mr.  Collins,  in  addition,  does  not  take  into  considera- 
tion the  relatively  small  role  thai  regulatory  functions  of  FDA  play 
within  the  massive  responsibilities  of  the  Department  of  Health, 
Education,  and  Welfare.  There  is  no  doubt  that  as  currently  estab- 
lished FDA  cannot  receive  the  attention  from  the  Department  that 
it  deserves.  FDA  must  always  act  through  the  Assistant  Secretary  for 
Health,  the  Under  Secretary,  and  then  the  Secretary  and  in  this  way 
must  compete  with  other  policy  considerations  and  priorities. 


PART  i  r  r 

Federal  Power  Commission 

My  reaction  to  the  dissenting  views  of  the  Gentlemen  from  Texas 
is  not  one  of  surprise.  Mr.  Collins  and  Mr.  Krueger  would  have  us 
believe  thai  Exxon,  Shell,  Texaco,  Gulf ,  and  the  other  major  petroleum 
companies  that  dominate  the  oil  and  gas  industry  in  this  country,  and 
indeed  throughout  the  world,  are  frustrated  in  their  desire  to  supply 
the  American  people  with  natural  £as  at  equitable  prices  by  the  un- 
realistically  low  prices  that  have  resulted  from  Federal  regulation  of 
natural  gas  prices.  The  Seven  Sisters  and  their  boosters  insist  that 
the  industry  is  engaged  in  an  all  out  effort  to  find  and  to  produce  nat- 
ural gas  in  blissful  ignorance  of  the  spectacular  profits  that  await 
them  should  the  Congress  (or  the  Federal  Power  Commi^-ion  through 
de  facto  deregulation)  accede  to  their  demands  for  deregulation  as  a. 
condition  for  supplying  the  American  people  with  natural  gas.  The 
fact,  however,  is  that  the  Administration  and  the  Federal  Power  Com- 
mission, the  former  by  its  intense  efforts  on  behalf  of  deregulation, 
and  the  latter  through  a  pricing  policy  that  has  increased  the 
price  of  natural  gas  186  percent  in  the  past  Is  months,  have  created 
a  situation  that  provides  producers  with  a  clear  economic  incentive  to 
withhold  natural  gas  from  the  interstate  market.  To  suggest  that  the 
industry  is  producing  with  all  deliberate  speed  under  these  circum- 
stances is  to  confuse  the  natural  gas  industry  with  an  eleemosynary 
enterprise,  to  ignore  the  record  of  this  Subcommittee,  and  of  its  sister 
Energy  and  Power  Subcommittee,  and  to  forget  that  the  House  last 
February  voted  to  extend  rather  than  to  eliminate  Federal  regulation 
of  natural  gas  prices  after  full  and  vigorous  debate. 

Those  who  are  impressed  with  the  Administration  /industry  claims 
that  unregulated  prices  will  result  in  significantly  more  gas,  a  conten- 
tion that  is  totally  at  odds  with  the  Administration's  own  Project 
Independence  Report,  and  a  report  by  the  Texas  Governor's  Energy 
Council,  are  persons  of  short  memory  indeed.8  In  1071,  for  example, 
the  FPC  more  than  doubled  the  price  for  new  natural  gas  from  the 
key  South  Louisiana  area  in  setting  a  price  of  20  cents  per  Mcf.  The 
Commis-ion  agreed  to  this  unprecedented  price  increase  on  the  basis 
of  a  pledge  from  the  producers  that : 

The  ceiling  prices  and   other  provisions  contained  herein  will  make  funds 
ible  to  the  producing  industry  and  create  a  regulatory  atmosphere  which 
should  provide  an  incentive  1  stantial  ii  devel- 

opmental a<  .Hid  make  a  major  contribution  lorth  additional 

fleral  Fnorcv  Administration,  Projor-t  Independence  Report,  p.  98  (November  I 
O.  TIimi.  ■  Setween  Sup]  Pricing  for  Alt<  • 

31    (Jan.  1.  18 
Subcommittee  on  Sept  in,  1976. 
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supplies  of  gas  from  the  Southern  Louisiana  Area  to  meet  the  demands  of  all 
consumers  supplied  by  this  area.9 

Virtually  every  major  rate  decision  handed  down  by  the  Commission 
over  the  past  eleven  years,  a  period  in  which  the  price  of  new  natural 
gas  has  increased  over  760  percent  from  16.50  to  $1.42  per  Mcf,  has 
been  accomplished  by  a  statement  from  the  Commission  to  the  effect 
that  its  latest  price  increase  would  provide  the  producers  with  the  in- 
centive needed  to  produce  new  supplies  of  natural  gas. 

The  Subcommittee  report  demonstrates  the  natural  gas  industry 
already  had  adequate  incentive  to  produce  at  a  price  of  500/Mcf  or 
less.  The  Federal  Power  Commission  affords  natural  gas  producers  a 
price  based  on  a  return  on  common  equity  of  approximately  17  per- 
cent (Opinion  No.  770,  EM75-14,  page  78).  This  substantial  rate  of 
return  is  higher  than  that  realized  by  U.S.  petroleum  companies  on 
their  worldwide  consolidated  operations  and  most  other  industries.  It 
is  much  higher  than  almost  any  return  available  to  an  individual 
Investor  or  consumer  on  comparable  risks.  If  the  natural  gas  industry 
believes  that  17  percent  on  its  investment  is  insufficient,  it  lias  only  to 
produce  its  tax  returns  for  the  examination  of  the  public  and  the 
Federal  Power  Commission  and  attempt  to  justify  a  higher  rate.10  The 
production  of  such  actual  cost  data  is  something  the  industry  has 
repeatedly  fought.  It  seeks  instead  an  extraordinary  price  windful 
without  the  necessity  of  substantiating  its  need  or  committing  itself 
to  the  production  of  any  specified  level  of  domestic  natural  gas 
supplies. 

There  are,  in  fact,  three  economic  reasons  why  higher  natural  gas 
prices  will  not  result  in  significant  additional  quantities  of  gas.  First. 
selling  the  same  or  lower  amounts  at  substantially  higher  per  unit 
prices  will  cause  higher  profits  without  increased  production.  In 
term-  of  realizing  greater  profits,  there  will  be  no  incentive  to  in- 
crease production.  Second,  the  less  producers  sell  today,  the  greater 
upward  pressure  is  maintained  on  price,  given  the  existing  relation- 
ship between  supply  and  demand  in  influencing  even  regulated  pi-ices. 
Third,  profits  are  also  maximized  because  the  less  gas  producers  sell 
today,  the  larger  the  amount  they  will  have  to  sell  in  the  future  at 
hi.q-her  prices. 

What  we  have  then  is  a  situation  in  which  consumers  have  been 
required  to  pay,  and  pay,  and  pay  while  the  producers  have  not  been 
required  to  produce.  The  laissez-faire  policy  of  the  Administration 
and  the  Gentlemen  from  Texas  which  ratifies  this  situation  offers  a 
retreat  rather  than  a  solution  to  our  Xation's  critical  energy  problems. 

TACK   OF   RELIABLE   INFORMATION   FOR   REGULATION 

Rather  than  acknowledging  the  massive  infirmities  in  AGA  reserve 
data  that  have  b™n  revealed  by  this  Subcommittee  and  by  tho  FPC 
Hi  lease  staff  study  which  formed  the  basis  of  Commissioner  Smith's 
dissent  in  Opinion  770,  the  Dissenters  seek  to  impugn  the  competence 


9  Area  Rate  Proceeding  ct  al.    (Southern   Louisiana  Area).   Docket  Nos.   ARfll-2  et  ah 

led   July   1''..    1971,   Opinion   598,   Appendix   A,   p.   i-'- 

10  "Analysis  of  Tax  Data  of  Seven  Major  Oil  Companies."  Committee  on  Government 
Operations,  United  States  Senate,  November  1974.  The  study  found  that  seven  major  oil 
companies  paid  an  effective  U.S.  income  tax  rate  of  5.36  percent  in  only  one  case,  and 
appreciably  less  than  5  percent  in  all  other  cases,  from  1968  through  1!>72,  see  note  81 
of  PPC  chapter.  See  also  "Study  of  Corporate  Taxes"  as  reported  in  public  records  of 
Securities   and   Exchange   Commission,   by   Representative   Charles   Vanik,   October   1076. 


7:^7 

of  the  Subcommittee  staff.11  Mr.  Collins  and  Mr.  Krueg  r  are  free, 
and  have  always  been  free,  to  examine  the  A(iA   I  logical  Sur- 

vey reserve  data  thai  form  t  be  basis  for  t  he  staff  comparison  of  A(  \A 
and  (JSGS  reserve  estimates  which  established  a  37.4  percent  under- 
statement by  AGA. 

Mr.  Collins  and  Mr.  Krueger  further  criticize  the  staff  for  not  hav- 
ing completed  its  review  of  i  Re  over  750,000  rei  i  n  i  -related  documi 
thai  the  Subcommittee  subpoenaed  in  June  L975  from  seven  natural 
gas  producers  and  the  AGA.  The  staff  has  been  handicapped  in  its 
investigation  due  to  the  vastly  dissimilar  recordkeeping  systems  em- 
ployed by  the  producers  and  the  AGA,  and  by  the  AGA's  faulty  and 
incomplete  records.  The  Subcommittee  will  issue  a  comprehensive 
report  on  this  subject  as  soon  as  possible. 

"A-BANl  r   OF    (  JOST    B  w-:i>    PRICING" 

I  am  no:  surprised  thai  two  of  my  colleagues,  who  in  their  dif 

embrace  deregulation  of  natural  gas  as  the  "ultimate  answer",  defend 

Federal    Power   Commission's  Opinion    No.   770.  This  decision 

its  to  a  d(  fat  '"  deregulation  of  natural  gas  pricing,  contrary  to 

a  decision  of  the  94th  Congress  not  only  to  maintain,  but  to  extend 

regulation. 

"The  demand  of  the  report."  say  the  dissenters,  referring  to  our  crit- 
icism that  the  Commission  relied  upon  hypothetical  rather  than  ad  ual 
costs,  "is  impossible."  It  is  not  the  Subcommittee's  "demand",  of  course, 
but  thai  of  the  Congress  and  the  Natural  Gas  Act  thai  requires  the 
C'  >n  to  look  to  something  other  than  theoretical  maximum  tax 

rate.-,  to  cite  just  one  example.  Surely  it  is  not  too  much  to  ask  of  the 
gas  producers  who  stand  to  benefit  so  mightly  from  any  rate  incr<  i 
to  come  forward  with  evidence  which  can  be  tested  by  the  public  which 
must  pay  the  higher  rates  they  see':.  And  on  this  largest  of  all  com- 
ponents of  the  nv<\-  rate,  the  FPC  required  nothing  of  the  producers, 
not  a  tax  return  Prom  the  past,  nor  even  a  statement  under  oath  of 
•  ions  forthe  future. 

But  the  minority  dismii     -  relevance  of  tax  returns.  Repeal  of 

the  depletion  allowance,  i\\c-y  say.  is  a  recent  development.  True,  but 
others  have  not  found  it  impossible  to  assess  the  effect  of  repeal.  The 
Minority  conveniently  ignores  evidence  in  the  Subcommittee's 
a  Library  of  Congress  study,  and  statements  of  the  FPC's  own  staff — 
that  the  effect  of  repeal  is  much  less  than  that  assumed  by  the 
Commission. 

More  important,  my  dissenting  colleagues  unwittingly  argue  against 
.  when  t:  .  correctly,  that  "tax  returns  do  nol  isolate 

juris  3.  .  ."  Jusl  so.  And  thai  is  precisely  what  the 

Suprem<  Court  relii  I  upon  so  heavily  in  FPC  v.  United  Gas  I 
( 'n.  when  it  spoke  of  the  FPC's  power  and  duty  to  reduce  rate-,  "based 
on  the  application  of  non jurisdictional  losses  to  jurisdictional  income," 


11  While   the  Minority   is   correct   in   noting  that   the  FPC   staff  found   in    the   31 
investigation  that  AGA  estimates  were  reasonable  over  long  periods  of  time,  it  also  fonnd 
that   1071-72   discoveries   and   re8ervefl  at  year  end    H'74  are  not  accurately  state!   in   the 
AGA  publication  for  that  two-year  period.  The  Commission  staff  concluded  thai  there  la  a 
sicnlficant  reporting  lag  between  the  actual  field  discovery  and  the  inclusion  of  the  field 
-  in  the  AGA  annual  report.  Therefore,  the  practice  of  using  AGA  data  for  calculat- 
ing productivity   (for  rate-making  purposes)   remains  a  questionable  practice  and  In 
the  Commission  staff  recommended,  "Some  form  of  trending  or  averaging  of  the  ret 
discovery     over    several    years    is    preferable    to    relying    on    year-to-year   prod  ictivity 
calculation  •  '' 
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Tl  Is  with  truly  remarkable  lack  of  logic  that  the  minority  somehow 
interprets  t\u>  case  to  mean  the  opposite  of  what  it  plainly  says.  The 
KI'i '  should  have  considered  true  costs,  which  can  only  mean  an  assess- 
ment of  the  taxes  gas  producers  actually  pay.  To  that  consideration, 
non jurisdictional  tax  write-offs  are  essential. 

The  dissent  need  not  have  pointed  out  that  the  statutory  corporate 
income  tax  amounts  to  48  percent  of  income  after  the  first  $25,000.  We 
know  that.  What  we  do  not  know  now,  but  want  very  much  to  know, 
is  just  how  the  minority's  hypothetical  ABC  Oil  Co.  manages  so  effort- 
lessly to  deduct  $870,000  from  its  gross  income  of  a  million,  leaving 
only  $105,000  to  tax.  That  87  percent  is  of  course  the  real  variable  to 
which  the  FPC  should  have  looked  when  it  set  the  new  rate.  For  there 
is  an  abundance  of  evidence  that  oil  and  gas  companies,  through  a 
variety  of  deductions  not  available  to  other  industries,  actually  pay 
much  less  than  the  statutory  maximum.12 

That  the  Subcommittee  staff  attributed  to  the  tax  component  43c"  of 
the  new  $1.42  rate,  instead  of  the  ultimate  level  price  of  $1.61,  is 
de  minimus.  It  means  that  the  tax  break  accounts  for  26.7  percent 
of  the  new  rate,  instead  of  30.28  percent — still  far  beyond  the  16 
percent  recommended  by  the  Commission's  own  staff. 

The  minority  invites  our  attention  to  page  89  o.f  Opinion  No.  770 
to  prove  that  tax  benefits,  as  well  as  liabilities,  were  properly  taken 
into  account  by  the  Commission.  It  is  perfectly  true  that  some  were : 
and  we  have  never  said  otherwise.  But  my  dissenting  colleagues 
apparently  overlooked  page  85,  where  the  Commission  runs  away 
from  the  really  significant  write-offs  associated  with  new  exploration 
and  expansion,  ostensibly  because  they  are  difficult  to  calculate.  So 
too  are  tax  liabilities  difficult  to  calculate,  but  in  that  case  the  Com- 
mission was  very  brave  indeed. 

The  minority  decries  our  questioning  of  Joint  Association  Survey, 
industry  supplied  drilling  cost  data,  chiefly  on  grounds  that  there  is 
no  place  to  obtain  such  data  other  than  from  industry.  We  agree. 
But  is  an  independent  audit  not  an  essential  verification?  As  the 
Subcommittee  report  points  out,  the  FPC's  Chief  Economist  thought 
so.  The  point  is,  as  with  the  tax  component,  a  rational  FPC  decision 
must  rely  on  empirical  evidence.  In  that  respect,  I  quite  agree  with 
the  minority's  statement  that  "the  cost  based  rate  must  use  available 
cost  data  and  adjust  for  trends  indicated  by  the  data." 

It  is  perhaps  not  without  significance  that  the  dissenting  views 
entirely  omit  reference  to  several  other  important  deficiencies  in 
Opinion  No.  770 — chief  among  them  the  Commission's  failure  to  con- 
sider the  benefits  of  advanced  payments,  and  the  Commission's  baffling 
and  inconsistent  definition  of  "new  gas"  to  which  the  new  high  rate 
applies.  I  hope  that  the  dissent's  silence  does  not  constitute  approval 
of  this  abuse  of  the  consuming  public. 

THE   FPUS   FAILURE  TO  ENFORCE  DELIVERY   OBLIGATIONS   OF   NATURAL   GAS 

PRODUCERS 

The  dissent  asks  the  reader  to  believe  that  natural  gas  producers 
have  no  firm  delivery  obligations  whatsoever — even  for  gas  on  public 
lands.  The  dissent  claims  that  the  gas  supply  contracts  between  pro- 

12  See  note  3  supra. 


739 

ducers  and  pipelines  only  place  obligations  on  the  pipelines  to  take 
gas.  The  producers,  it  is  contended,  <l<>  not  guarantee  any  "certain  per- 
formance standard."  This  contention  is  quite  simply,  contrary  to  the 
provisions  of  the  Natural  Gas  Act.  The  Natural  &as  Act  places  per- 
formance standards  on  natural  gas  producers. 

To  support    its  position  the  dissenl   refers  to  what    it   calls  "I    e 
standard  gas  sales  contract."   However,  the  dissent's   reference  to 

private  contracts  is  misplaced.  Gas  sales  contracts  operate  subject  to 

the  requirements  of  the  Natural  Gas  Act.  In  addition,  a  standard 
industry-wide  sales  contract  docs  not  exist.18  Gas  sales  conn-net-  vary 
in  their  terms.  It  is  precisely  because  contracts  differ  that  the  ('omis- 
sion determined  that  without  Form  L08  to  determine  delivery  require- 
ments it  would  have  to  complete  a  full  review  of  each  and  every  rate 
schedule  on  file  at  the  Commission.14 

It  is  the  statutory  standard-  of  the  Natural  Gas  Act  and  the  certi- 
ficates I  by  the  Commission  thereunder  that  control  gas  pro- 
•>'  delivery  obligations.  The  Commission's  certificates  of  public 
convenience  and  necessity  define  producer's  delivery  obligations. 
Order  Xo.  539  provides  that  the  "certificated  minimum  daily  obliga- 
"  of  producers  (1)  shall  be  determined  in  accordance  with  appli- 
cable provisions  specifically  set  forth  in  the  producer  sellers  contract 
unless  otherwise  changed  by  the  certificate  authorization,  (2)  shall  be 
without  regard  to  any  contractual  reservations  contrary  to  the  cer- 
tificate authorization,  and   (3)   shall  remain  in  full  force  and  effect 


.•  dissent's  reference  to  a  "standard  gas  sales  contract"  Is  unsupported  by  an  eviden- 
Bhowing  at  a  hearing  <>r  otherwise.  The  two  contracts,  produced  by  the  minority  only 
the  opportunity  to  evaluate  them  in  a  hearing  with  ezperl  witnesses  had  passed, 

do  not  identify  the  Seller  and  the  Buyer  and,  as  presented,  are  not  susceptible  of  authen- 
tication. Accordingly,  the  submission  of  these  purported  gas  sales  contracts  as  appendices 
I  and  II  of  the  report  are  of  marginal  value  and  establish  little  about  their  use  or  proper 
interpretation. 

•*  While  private  contracts  are  not  determinative  of  natural  gas  producers'  delivery 
obligations  under  the  Xaiural  Gas  Act.  the  two  contracts  selected  by  the  dissent  actually 
contradict  the  assertion  that  their  are  no  delivery  obligations  upon  producers.  Both  alleged 
agreements  establish  that  such  contracts,  if  actually  used,  would  impose  delivery  Obliga- 
tions on  producers. 

Ion  3  of  Appendix  T  clearly  states:  "Seller  ajrrees  to  sell  and  deliver  to  Buyer"  a 
specific  quantity  of  natural  jras  called  the  "Sellers  delivery  capacity."  Section  3(a) 
provides  that  the  producer  seller  will  deliver  90  percent  of  its  delivery  capacity  for  5  years 
following  the  date  of  first  delivery.  Section  3(b)  provides  that  the  producer  seller  will 
deliver  85  percent  of  its  delivery  capacity  after  the  first  five  years  of  delivery.  Section 
3(c)  provides  that  "Seller  will  sell  and  deliver  to  buyer"  additional  quantities  of  gas. 
:  3(d)  provides  that  daily  deliveries  may  vary  by  10  percent  hut  monthly  total 
deliveries  may  vary  by  only  B  percent.  Section  3(e)  provides  that  the  producer  sellers 
delivery  capacity  shall  he  determined  by  certain  specified  tests.  Section  3(f)  provides 
that  such  tests  may  be  requested  by  either  buyer  or  seller  but  will  not  be  conducted  more 
ban  every  three  months.  Section  3(g)  provides  that  between  any  two  tests  delivery 
capacity  is  determined  by  the  first  test  and  that  in  this  limited  circumstance,  i.e.  between 
two  tests,  the  sellers  delivery  capacity  shall  be  the  gas  actually  delivered.  No  fair 
reading  of  this  agreement  can.  we  submit,  reach  the  conclusion  that  only  one  party 
:  i  has  any  delivery  rights.  Such  «n  interpretation  is,  particularly  in  view  of  the 
plain  language  referring  to  seller's  agreement  "to  sell  and  deliver."  ludicrous.  Further- 
more, a  (onesided)  contract  of  adhesion  is  not  lightly  inferred  nor  favored  by  the  courts 
or  the  Uniform  Commercial  Code. 

Article  IV.  Section  1  of  Appendix  II  provides  that  "Seller  ajrrees  to  sell  and  deliver 
to  Buyer"  an  "average  daily  quantity  of  pas"  equal  to  one  million  cubic  feet  for  each  seven 
billion  three  hundred  million  cubic  feet  of  reserves  in  the  ground.  This  same  section 
illy  makes  reference  to  "the  obligations  of  Seller  to  deliver"  l';is.  If  the  producer 
seller  is  unable  to  maintain  its  obligation  to  deliver  its  "average  daily  quantity  of  l'is."' 
'i  3  provides  that  its  delivery  obligation  is  reduced  to  SO  percent  of  the  deliver- 
abllity  it  is  able  to  develop  and  maintain. 

Article  II.    Section   2   provides  tint  the  obligations  of  the  seller  include   the  production 
a    "in    accordance    with    prudent    oil    and    gas    field    practice."    Article    IV.    Section     1 

provides  that  the  Seller  will  proceed  with  reasonable  diligence  to  construct  the  facilities 
required  to  deliver  iras  in  accordance  with  the  terms  of  the  agreement  Thus  under  the 
a  ibmitteri  by  the  dissent  each  producer  has  a  definite  or  calculable  volume  of  gas 
i-  is  obligated  to  deliver  each  day.  This  is  further  established  by  the  incorporation  of  a  force 
use  in  each  contract.  If.  as  the  dissent  contends,  producers  bad  no  delivery 
obligations,  the  force  majeure  clause  in  each  contract,  permitting  deviations  from  delivery 
obligations  for  acts  of  God,  would  be  totally  superfluous  and  unnecessary. 
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unless  and  until  changed  by  appropriate'  certificate  authorization 
amendment  based  upon  the  producers  full  documentation  of  the 
reasons  for  any  proposed  certificate  amendment.  Contractual  rela- 
tions between  producers  and  pipelines  operate  in  conjunction  with 
and  subject  to  the  Commission's  regulatory  powers. 

Section  7(e)  of  the  Natural  Gas  Act  provides  that  a  certificate 
authorizing  service  shall  be  issued  upon  a  finding  that  the  seller  is 
able  and  willing  properly  to  do  the  acts  and  to  perform  the  service 
proposed  and  to  conform  to  the  provisions  of  the  Natural  Gas  Act 
and  the  proposed  service  is  or  will  be  required  by  the  present  or  future 
public  convenience  and  necessity.  The  specific  quantity  of  gas  to  be 
delivered  by  a  producer  is  part  of  the  certificated  service. 

Section  7(b)  of  the  Natural  Gas  Act  states  that  no  natural  gas 
company  shall  cease  or  abandon  any  service  without  the  prior  per- 
mission and  approval  by  the  Commission.  A  reduction  in  the  quantity 
of  gas  delivered  by  a  producer  is  a  reduction  of  "any  service"  and 
constitutes  a  partial  abandonment  of  service  requiring  prior  Commis- 
sion approval.  Panhandle  Eastern  Pipeline  Co.  v.  Michigan  Consoli- 
dated Gas  Co.,  177  F.2cl  942,  945  (6th  Cir.  1949).  A  one-sided  pro- 
ducer contract  may  only  require  that  the  producer  deliver  whatever 
he  decides  to  deliver  but  the  Natural  Gas  Act  was  designed  to  protect 
consumers  from  such  arbitrary  and  capricious  acts.  The  public  con- 
venience and  necessity  does  not  allow  for  unilateral  acts  by  natural 
gas  producers  to  thwart  the  public's  need  for  a  reliable  supply  of 
natural  gas. 

The  dissent  does  not  dispute  that  once  a  producer  commences  serv- 
ice to  a  pipeline  by  delivering  gas  it  may  not  cease  or  abandon  all  or 
any  portion  of  that  service  without  Commission  authorization.  The 
dissent  does  not  dispute  that  producers  are  required  under  the  Natural 
Gas  Act  to  secure  Commission  approval  through  the  amendment  of 
their  certificates  when  they  wish  to  abandon  a  portion  of  their  service 
by  reducing  their  deliveries.  Until  producers  obtain  Commission  ap- 
proval for  their  reduced  deliveries,  the  producers  delivery  obligations, 
as  established  in  their  Commission  certificates,  remain  unchanged.  To 
obtain  Commission  approval  for  the  delivery  of  reduced  volumes  the 
producers  are  required  to  explain  fulty  the  reasons  for  their  claimed 
inability  to  deliver. 

There  is  a  distinct  and  distressing  lack  of  enthusiasm  by  producers 
to  be  accountable  to  anyone  for  their  actions.  If  producers  had  nothing 
to  hide,  one  would  suppose  that  they  would  not  object  to  providing 
public  explanations  for  the  failure  of  their  wells  to  deliver  natural  gas 
as  required  by  their  certificates  and  the  Act. 

CITIES    SERVICE SOUTH   BRAZOS   BLOCK   A-7  6 

My  colleagues  from  Texas  fail  in  their  argument  because  they  con- 
sistently refuse  to  recognize  the  facts  established,  under  oath,  in  this 
case. 

During  1974.  only  five  companies  operating  in  the  Gulf  of  Mexico 
had  rigs  capable  of  handling  the  workover  that  A-76  required.  Con- 
trary to  the  testimony  of  Cities  Service  official  Oliver  that  Cities 
made  a  "total  commitment  of  manpower"  to  obtain  a  rig.  only  one 
Cities'  employee  was  assigned  this  task.  He  contacted  only  two  of 
the  five  companies  in  mid-April,  none  in  May  and  June,  and  did  not 
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contact  Walker-Huthnance,  which  ultimately  performed  the  work- 
over,  ant  il  mid-July. 

Had  Cities  diligently  contacted  these  companies  in  April,  it  would 
have  learned  of  the  availability  by  June  1st  of  1  >resser  ( Sffshore's  Rig 
51.  As  ii   was.  Cities  only  Learned  of  Rig  51's  availability 
Dresser's  Paul  Vernon  initiated  contact  with  Cities  in  June.  Vernon 
surveyed  plal  form  A-  76  on  June  25  and  concluded  that  Rig  51  would 
be  completely  satisfactory  to  perform  the  workover.  II<-  bo  m 
Cities  on  that  date,  and  thereafter  prepared  a  written  proposal  which 
ejected. 
Oliver  testified  that  use  of  I v i lt  51  would  !  ave  necessitated  removal 
of  production  equipment  which  would  cause  the  platform  I 
down  "in  exc  i  month."  Vernon  and  i  r  experts 

;  ipmenl  could  be  removed  In  3  5  days.  L  I   r,  Bro^i 

g  firm  that  fabricated  fche  equipment,  estimated 
that  it  would  have  taken  25  day-  to  prepare  the  plat 
The  diss  -  thai  (J         o  experts  who  agreed  with  Vernon  did 

not  visit  the  platform,  but  used  photographs  oi  the  structure  to  reach 
their  con  5.  This  in  no  way  deters  from  the  fact  that  Vernon 

did  visit  and  survey  the  platform.  The  two  experts  in 
curred  with  his  views.  The  Subcommittee  relies  on  the  exp 

ise  business  is  surveying  platform-  to  determine  whi 
pany'    rig    are  suitable  for  workovers.  Neither  Oliver  nor 
nd  Root  are  in  the  business  of  performing  workovers. 
With  regard  to  replacement  tubing,  the  dissent  ignore  the  pertinent 
closed  at  the  Subcommittee's  hearing,  al]  oi  which  were  docu- 
ed.  Evidence  and  testimony  revealed  that  Cities  had  acquired 
uate  tubing  by  June  1974,  to  conduct  the  workover  in  accordance 
the  plan  it  h  id  developed  at  that  time,  utilizing  a  combinat  ion  of 
new  and  used  -)]  ■/'  and  new  2%"  tubing.  By  April  30s  (  ad  ac- 

quired 18,600'  of  :}!.>"  tubing,  but  learned  it  would  have  difficulty 
finding  additional  quantities  because  of  the  short  supply  of  this  size. 
Cities  then  purchased  30,000'  of  2%"  tubing  on  May  30,  specifically  for 
the  A-7G  wells,  Strangely,  none  of  this  30,000',  purchased  at  a  non- 
inflated  price,  was  ever  used  in  the  workover,  nor  was  it  mentioned  I  y 
Oliver  in  his  testimony  before  the  FPC. 

•■  minority  cites  Transco's  letter  of  April  19,  107!.  ag  Cities 

Service  that  it  had  no  slack  d<  mand  periods  and  needed,  all  i 
it  could  get  whenever  it  could  get  it.  The  minority  states  :  "<  Jitii  s  Serv- 
letter  in  ma  ir  workover  planning  decisions." 

is  a  misstatement  of  the  fact-.  There  is  absolutely  no  evid 

Tier  in  testimony  bv  Cities'  officials  or  coi  tained  in 

memoranda,  indicating  thad  Service  relied  on 

making  their  workover  plans.  To  the  contrary,  while 

:    1  that  it  is  :  sirable  to  conduct  a  v 

in  the  summer  because  tl     _  suit  in  I  -  .  the 

•    ;  in  the  peak  dea  mths. 

-   luring  the  winter  of      7 
mticipal    '   further  -  -  for  the  1'T!   75  winter.  1 

was  simply  that 
ild  get  it,  du<  r  curtailed  situation.  Al  lidTransco 

workover  should  be  delayed  onl  i 
I  the  18  y<  ars  I 

l>een  |  sing  gai  ields,  i: 

181      :       — 48 
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situation  similar  to  A-T6  where  an  entire  field  was  shut  down  for  such 
an  extended  period  of  time.  The  total  loss  of  gas  to  Transco  from 
August  1974  to  January  20,  1975,  was  13  billion  cubic  feet.  Transco 
reiterated  its  position  in  a  letter  dated  May  1,  1975,  to  Cities  Service, 
stating  in  part : 

It  is  important  that  we  maintain  maximum  volumes  at  all  times,  and  is  par- 
ticularly critical  during  the  winter  period  from  November  15  to  April  lo.  In  this 
regard,  we  sincerely  request  your  cooperation  in  scheduling  any  work  which 
reduces  deliveries  to  Transco  so  that  any  reduction  will  be  minimized.  Also,  inso- 
far as  possible,  we  request  that  such  work  be  completed  prior  to  November  15, 
r.H5,  in  order  that  maximum  volumes  may  be  available  during  the  winter  period. 
(emphasis  added.) 

The  dissent  notes  that  the  Subcommittee  staff  report  indicated  that 
shut-downs  such  as  A-76  had  "the  effect  of  intensifying  pressure  on 
Congress  .for  deregulation",  but  dismisses  this  statement  by  conclud- 
ing there  is  no  evidence  that  Cities  delayed  performing  the  workover 
for  this  purpose.  The  statement  was  that  shut-downs  had  "the  effect" 
of  increasing  pressure  for  deregulation,  which  is  precisely  what 
occurred. 

The  dissent  disputes  the  staff  report  statement  that  "the  only  way 
Cities  Service  could  substantially  improve  the  price  of  this  gas  would 
be  through  decontrol"  claiming  that  the  A-76  gas  would  have  been 
unaffected  by  Federal  decontrol.  The  contention,  of  course,  would 
depend  on  the  specific  language  contained  in  any  successful  decontrol 
legislation — which  Cities  could  not  have  anticipated  at  the  time.  It 
is  clear,  however,  that  a  motive  to  delay  production  existed.  If  legis- 
lation had  been  enacted,  for  example,  decontrolling  gas  coming  on 
line  prior  to  June  1972,  when  A-76  went  into  production,  then  Cities 
could  have  obtained  higher  prices  for  this  gas,  its  20-year  contract 
with  Transco  notwithstanding.  As  one  Transco  official  advised  the 
Subcommittee,  any  producer/pipeline  contract,  not  otherwise  subject 
to  regulation,  is  subject  to  renegotiation,  especially  if  the  pipeline 
hopes  to  acquire  future  gas  supplies  from  the  producer. 

BASTIAN  BAY TENNECO/gETTY 

Although  the  Bastian  Bay  Field  is  claimed  to  be  about  73  percent 
depleted,  it  is  still  one  of  the  largest  fields  ever  discovered  and  at  the 
time  of  the  Subcommittee's  investigation  was  the  14th  largest  field  in 
the  country  on  the  basis  of  remaining  reserves.  In  actual  numbers, 
Getty  estimated  the  remaining  reserves  to  be  approximately  600  bil- 
lion cubic  feet.15 

The  minority  views  in  addition  to  understanding  the  above  point 
also  claim  that  Tenneco  believed  that  additional  drilling  would  dam- 
age the  field.  However,  it  is  obvious  from  the  Subcommittee's  record 
that  the  same  Mr.  Freeman  (of  Tenneco),  in  the  following  discussion, 
had  no  first  hand  experience  with  this  problem  and  had  "obtained  no 
details  from  responsible  Tenneco  personnel : 16 

Mr.  Rosenberg  [Subcommittee  Counsel].  Mr.  Freeman,  who  has  told  you  that 
drilling  new  wells  is  risky  in  this  particular  field? 

Mr.  Freeman  [Tenneco  Oil  Company],  Who  has  told  me  that? 

Mr.  Rosenberg.  Yes.  Who  has  indicated  that  to  you  in  the  company? 

Mr.  Freeman.  I  don't  actually  get  engaged  in  drilling  wells.  I  am  aware 
of  the  problem. 


18  Supra,  Bastian  Bay  Field,  p.  46. 
16  Id.,  p.   47. 
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Mr.  Rosenberg.  Bo  tins  is  your  personal  opinion,  yon  have  not  studied  the  data 
in  this  particular  field? 

Mr.  fuikman.  i  am  aware  of  the  pressures  in  both  the  gas  sands  and  the 
water  sands  and  I  know  what  the  differentia]  problems  are. 

Mr.  Rosenberg.  Did  you  discuss  this  with  anyone  m  Tenneco  or  Tenrn 

Mr.  Freeman.  No,  not  In  any  detail  I  think  I  have  talked  to  Mr.  Singer  oa 
aion. 

In  the  specific  case  of  tlio  UV"  reservoir,  the  Minority  report  cites 
T(  one  o's  opinion  thai  additional  drilling  here  may  be  counterproduc- 
tive. However,  it  is  interesting  to  note  Qiat  Tenneco  never  discussed 
this  with  Getty  in  any  of  their  joint  meetings17  and  moreover,  an 
internal  Tenneco  study  reported  that  drilling  into  the  "V"  reservoir 
would  be  feasible  it"  a  "new  gas'*  price  could  be  obtained.18  Hence,  the 
primary  reasons  for  not  drilling  this  and  other  reservoirs  were  not 
engineering  f^nv<  of  damaging  the  field  but  economics  in  that  the 
delay  in  developing  the  field  would  be  likely  to  result  in  higher  prices, 

exxon/qtjintana-garden  city  field 

The  minority  views  maintain  that  the  Subcommittee  did  not  con- 
sider economics  in  determining  whether  the  Garden  City  Field  was 
capable  of  increased  production.  This  is  simply  not  the  case.  Specifi- 
cally, the  report  cites  several  reservoirs  that  were  too  small  to  warrant 
development,  and  others  that  were  large  enough  to  warrant  the  drill- 
ing of  a  new  well  or  recompletion  of  a  well.19  In  all  of  these  cases, 
the  economics  were  explicitly  discussed  including  cost  (based  on 
Quintana's  own  records),  the  expected  revenue,  and  payback  period. 

In  o:^e  instance,  a  recompletion  project  promised  an  nndiscounted 
profit-to-investment  ratio  of  between  3:1  and  almost  6:1.  Quintana's 
own  economic  feasibility  criterion  calls  for  a  return  of  3-4:1,  but  the 
company  failed  to  undertake  this  project  and  in  an  internal  memo 
(cited  in  the  report)  provided  the  following  rationale  for  this  de- 
cision: "Since  the  reserves  are  uncommitted  and  the  price  free  to  rise, 
it  is  recommended  that  the  project  be  deferred  indefinitely  until  a 
higher  gas  price  better  justifies  the  risk  involved."  20 

The  report  further  discusses  the  various  constraints  that  have  im- 
peded development  of  this  held  including  state  conservation  regula- 
tions and  economics.  The  real  issue  is  that  Quintana  has  not  been 
willing  to  undertake  project-  designed  to  increase  interstate  deliveries 
but  has  given  higher  priority  to  intrastate  gas  projects  even  though 
the  former  are  very  profitable.  The  following  exchange  succinctly 
illustrates  the  point: 21 

Mr.  -  ibeoromittee  Counsel).  In  the  context  of  considering:  whether  to 

drill  a  well  or  rework  a  well,  has  there  been  discussion  of  the  fact  that  it  is 
more  profitable  to  produce  natural  gas  for  intrastate  sales  as  opposed  to  inter- 
state sa  i 

Mr.  Miintana  Petroleum).  Yes.  I  think  it  is  fairly  obvious  that  .  .  . 

it  is  moch  more  profitable  right  now  ...  to  drill  a  well  to  produce  .  .  .  eas  to 
be  sold  into  th<  intrastate  market. 

Mr.  Si  am.  But  ir  is  also  possible  to  make  money  by  producing  gas  for  the 
interstate  m.  rket,  isn't  that  true? 

Mr.  Fan  k.  That  is  true. 


17  Id., 

3"  I<L.  p 

:    n    City   Field,   pp.    11-12. 

^  Id.,  p 

21  Id.t  p.   16. 


Ltisa  -iuestion  of  priorities  Lhen? 
...    -    -  I :  would  be  right. 

-ued  for  placing  its  profits  above 

the  ] s  nee  i  for  j      s ting  in  winter,  but  tne  public  and 

i  to  con-  facts  m  writnig  new  anti- 

gas  J  .osiation. 

MOBiL-GRAXD   ISLE    9  5 

ogressmen  ^s  and  Ej-uc.  i       ..  strong  issue  with  the  suo- 

committee's  conclusions  thai  lie  ...  ;  actions  in  reiusmg  to  accept  any 

certm... te     even  rar    fn fc-PC   to  ^cii  gas 

odlsl         xxnsti!  ite  i  ^.tentional  witnholding  01  gas  supplies 

from  the  ino  ^:et. 

It  is,  o j  .^igently  explore  and  develop 

the  Grand  Isle   v  Field  that  it  :s  so  aiMcuit  to  understand  why  Mobil 

-  so  obstinate  in  refusing  ;  ptFPCcei  tification  in  1975.  There 

s        -  -  -ncation  for  Mobil's  attempt  to  obtain  sucn 

sertifk     ...   ttsed  on  a  10-year  con;.  cm  with  Trunkline.  given 

oantiai  quan;..;.  sin     -    mL  The  public  is  entitled  to 

an  assured  supply  a:.  for  at  least  2C  yea:-,  especially  for  gas 

on  public  la::^.  Neither  was  there  just..  ..  on  tne  part  of  both 

]  -     il  and  the  FPC.  for  the  loss  of  production  from  this  held  during 

-    '  '  -~      in    --    ,   j  sea  son. 

It  is  is  og  to  note  the  events  which  have  transpired  since 

.1  failec  ring   this   gas  on  line  las*  By  letter  dated 

September  22,1976,  iruan  Moss,  M     LPs  M  .imager  of  Natural 

J.  E.  Earnest,  i  I  Mobil's  position  concerning  Grand 

stated  in  h  -iony  before  the  Subcommittee  last  Jan- 

uary. Hie  -  .in  part:  "1  oously  to  our  benefit  to  generate 

-  .     -:."  The  Subcommittee  concludes  that  in 

fGran.  .  nothing  could  be  lee  .     s.  The  economics 

:  i h    situat        -  mply  do  not  support  Mr.  Earnest's  statement. 

Ha     ]  I       I  commenced  production  from  Platform  A  in  November 

1975.  I  a ve.  the  gas  would  have  sold  f- »  I      per  Mci. 

Daily  production  o:         MM  :     Mobil's  lower  estimate;    over  the 

nth  period  from  Xovem"    :  II  7"  to  July  27,  1   7  .  when  the  FPC 

I  Opinion  77     increasing  the  rate,  would  have  produced  total 

approximately  87.6  million.  By  its  failure  to  bring  this 

r,  M   oil  now  stands  to  realize  a  substantial  profit. 

M  "ate  August  1976,  filed  with 

FPC  for  a  rate  increase  from  •"       -     (1.45  per  Mcf.  If  Mobil's 

rate  increase  is  approved,  retroactive  to  September  2.  1T*76.  when  the 

line,  production  from  Platform  A  over  the  next  eight 

months  i  i  ~  .8  million,  compared  with 

t  gas  if  pi    lutcion  had  started 
f  to  Mobil's  benefil 
-■  Vj 

-      i      | :  -  (       ni  >rest  pay- 

-  he  $si  Mobil  this  field 

I 

Fnri  th  pertinent  and  inl        I  te  thai 

-  |  -  hract  with  T  tend  the  1 

to  15  }  i  inwilling 

r  earlier.  A.  the  motive  for  withholding  ira=  and 

result  of  M  ^e  obvious. 


K    OF    CONSUMER    CNTEBE8T    KEPRE8ENTA1 

The  dissent  would  have  us  believe  thai  participation  by  ublic 

interest  groups  in  a  single  ease  out  of  the  hundreds  01  it  the 

Commission  is  indicative  of  adequate  consumer  i  tation  1 

the  Commission,  Present  and  former  Coi  d  emplo  ufirm 

that  a  predominant  number  of  cases  at  the  Commission  are  c 
without   ' 

than  that  provided  by  the  Commission's  -tail'.  Commission  Chairman 
Richard  L.  Dunham  testified  that  there  was  "a  dearth  of  actual 
consumer  involvement"  in  some  of  the  Commission's  most  impoi 

Numerous  state  and  consumer  int  ntatives  testified 

fore  tlie  Subcommittee  that  they  were  unable  to  eilectively  participate 
in  Commissi  ause  of  the  expense  involve.!  and  the  •' 

mission's  lack  of  interest  in  encouraging  consumer  interest  participa- 
tion. Mark  Caplan,  the  Executive  Director  of  the  Connecticut  Citizen 
Action  Group  testified  that  "[t]he  record  shows  that  citizen  and  public 
interest  groups  appearances  before  the  FPC  have  been  rare.  *  *  ' 
It  seems  to  us  that  the  FPC  itself  has  not  been  very  interested  in 
fretting  consumer  groups  there.'* 23  Stanley  Van  Xess.  the  Xew  Jersey 
State  Public  Advocate  testified  that  Federal  Power  Commission 
"[regulations  which  pay  lip  service  to  the  right  of  citizen  and  public 
interest  intervention  are  meaningless  unless  coupled  with  the  provi- 
sion of  adequate  financial  assistance  to  make  the  right  of  standing 
more  than  an  illusion. 

The  experience  of  the  Department  of  the  Public  Advocate  we  feel 
demonstrates  the  necessity  for  public  interest  intervention  and  the 
concomitant  need  for  funding  in  this  area."  24  Julius  Michaelson.  the 
Attorney  General  for  the  State  of  Rhode  Island  to.-tified  that  "ft] he 
consumer  who  pays  the  bill  is  usually  unrepresented  or  inadequately 
represented"  in  Commission  proceedings. 

Thus,  the  limited  consumer  participation  cited  by  Mr.  Collins  and 
Mr.  Krueger  is  refuted  by  substantial  testimony  to  the  contrary  in- 
cluding that  from  the  agency  itself. 

The  limited  consumer  participation  cited  by  the  dissent  in  the 
Commissi  J  rate  review  was  under  the  Con: 

decision  to  base  its  decision  on  a  rulemaking  procedure  . 
to  an  evidentiary  hearing  which  would  have  enabled  the  few  con- 
sumer representatives  to  subject  to  tion  the  prod 
representations  concernin  .      st,  i       rves,  and  income  tax. 

The  Commission's  regulation  of  gas  and  electric  rates  has  a  substan- 
tial economic  impact  on  consumers.  The  Commission's  latest  gas  pro- 
ducer biennial  rate  case  conservatively  estimates  the  annual  economic 
impact  on  consumer-  at  $1.5  billion.  Electric  rate  cases  and  pipeline 
gas  rate  case  add  further  substantia]  economic  burden-  on  con- 
sumers. The  continuing  upward  spiral  of  electricity  and  natural 
pricesis  a  vital  concern  to  consumers  and  a  current  national  problem. 
Tt  is  imperative,  therefore,  that  consumers  who  are  paying  for  in- 
creased utility  costs  be  accorded  a  fair  opportunity  to  participate  in 
the  Commission  cases  that  impact  so  severely  upon  them. 

22  Hearing   on    Rp<rul.itory   Reform    Before  the   Subcommittee  on   Oversipht  and    Inves- 
tigations of  the  House  Committee  on  Interstate  nni  Foreign  Commerce.  94th  Coner- 
Sess..  Vol.  II.  at  256  (1976). 

»Id..  at  73. 

"Id.,  at  194. 


PAKT  IV 

Quality  of  Regulatoba 

Mr.  Collins  is  critical  of  the  Subcommittee's  proposal  that  rep* 
resentation  on  regulatory  commissions  reflect  a  balance  between  com- 
peting various  interests,  including  the  consumers,  regulated  industry 
and  government  "Why,"  Mr.  Collins  asks,  "should  a  person  from 
regulated  industry  be  included  or  excluded  from  consideration  because 
of  his  affiliation?'5  Making  certain,  he  asserts,  that  appointees  po 
a  high  degree  of  integrity  should  suffice. 

The  intent  of  the  Subcommittee's  recommendation  is  not  to  exclude 
a  nominee  because  of  ties  with  regulated  industry,  but  to  correct  a 
pattern  of  imbalance  that  has  been  intensified  in  recent  years,  with 
more  than  50%  of  the  appointments  to  regulatory  commissions  in 
fiscal  years  1071-1075  coming  directly  or  indirectly  from  regulated 
industry.  We  do  not  here  propose  a  quota  system  etched  in  stone.  We 
suggest  only  this:  that  when  a  regulatory  commission  already  includes 
persons  selected  from  regulated  industry,  and  when  other  factors  are 
equal,  persons  with  a.  demonstrated  interest  in  the  concerns  of  con- 
sumers should  be  sought  first  for  vacancies  that  arise.  This  is  not  to 
suggest  that  commissioners  with  a  background  in  regulated  industry 
are  unfair  or  biased  as  commissioners.  The  potential  for  such  bias  is, 
however,  present  if  a  commission  consists  overwhelmingly  of  such 
persons.  Moreover,  even  if  such  bias  does  not  exist,  the  credibility  of 
agency  decisions  can,  and  has  continually  been,  called  into  question. 

We  agree  that  personal  integrity  is  of  overriding  importance  in 
regulatory  appointments,  but  would  add  that  personal  qualities  such 
as  integrity,  being  intangible  and  not  readily  measurable,  are  difficult 
to  judge.  Predicting  a  person's  degree  of  integrity,  when  the  person 
moves  into  an  environment  where  interests  and  pressures  can  be  in- 
.  is  difficult.  Other  criteria  in  addition  to  an  assessment  of  per- 
sonal integrity,  must  also  be  applied. 

Mr.  Collins  also  challenges  the  Subcommittee's  criterion  of  "demon- 
strating a  conspicuous  sensitivity  to  the  interests  of  consumers."  Tie 
chooses  to  place  his  emphasis  on  the  word  "conspicuous,"  inferring 
that  the  report  recommends  the  appointment  of  "vocal  consumer  ac- 
tivists.'' Both  the  emphasis  and  the  inference  based  on  it  are  incorrect. 
The  report's  emphasis  is  on  the  word  "demonstrated"',  sensitivity  and 
is  placed  there  ajrain  because  of  the  desirability  to  selecting  appointees 
insofar  as  possible  on  the  basis  of  tangible  rather  than  intangible  evi- 
dence. 

Finally.  I  disagree  with  the  contention  that  affiliation  with  the  I 
lated  industry  is  often  the  only  source  of  expertise.  Although  this 
might  have  been  the  case  when  the  regulatory  agencies  were  firsl  esl  ab- 
lised.  abundant  talent  exists  outside  of  the  regulated  industry.  Quali- 
fied individuals  can  also  be  found  in   (1)  government 


- 

consumer  groups.    (3)    the  academic  community,  and    (4)    business 
groups  unrelated  to  the  regulated  industry. 

Increasing  Public  Participattox 

Mr.  Collins  disagrees  with  the  Subcommittee's  view  that  new  meeh- 

o  ensure  effective  "public"  participation  are  needed.  He  does 

: :ee  with  our  conclusion  that  the  cost  to  consumer 

groups  of  such  pai  l  is  bo  burdensome  to  them  that  "public" 

input  cannot  be  counted  on  in  more  than  a  few  regulatory  pro 

Instead,  he  simply  asserts  that  the  Subcommittee's  pro]         -    .ouM 

-  for  our  citizens. 

On  the  contrary.  I  believe  that  the  Subcommittee's  analysis  has 
shown  that  such  mechanisms  are  needed  and  are  well  worth  the  cost. 
For  example,  if  effective  input  by  a  Public  Counsel  at  the  FPC  could 
have  convinced  the  Commission  to  lower  the  "new"  gas  rate  by  only 

.  consumers  would  save  8150  million  in  the  first  year  alone, 
represents  many  times  the  cost  of  all  of  our  recommendations  for  public 
participation. 

The  Minority  View  raises  no  objection  to  the  Subcommittee's  FDA 
example  regarding  its  approval  of  chymopapain  as  an  Investigational 
Xew  Drug,  where  lack  of  public  participation  may  have  resulted  in 
numerous  injuries  and  loss  of  life,  and  misses  the  point  on  the  two 
examples  challenged.  In  the  NHTSA  example,  the  participation  of  the 
Center  for  Auto  S  lid  help  protect  the  public  safety.  Consumers 

hat  the  Center  had  the  time  and  money  to  participate. 
Groups  such  as  the  Center  operate  on  an  extremely  limited  budget  2S 
and  only  comment  on  a  few  of  the  many  agency  procee  _-.  This 
example  illustrates  that  public  participation  can  balance  the  adminis- 
trative process,  but  needs  a  more  stable  source  of  funding  so  that  it 
.  be  effective.  Automobile  manufacturers  can  appear  before 
NHTSA  and  can  pass  the  cost  along  to  the  car  buyers.  But  those  same 
car  buye;  -  ..o  means  to  protect  their  own  interest  in  safety.  I  be- 

lieve that  the  government  can  and  should  do  more  to  ensure  that  con- 
sumer views  will  be  presented  effectively  in  the  regulatory  pror 

.  Collins  also  misunderstands  the  Subcommittee's  analysis  with 
ot  to  FPC  Opinion  Xo.  770.  which  nearly  tripled  the  wholesale 
price  of  "new"  natural  gas.  lie  asserts  that  because  some  consumer  rep- 
resentatives were  allowed  to  submit  written  comments  as  a  part  of  the 

ssive  record  in  this  case  (the  public  record  alone  filled  eight  file 
drawers),  there  "     -         dficant  and  meaningful  public  participation. 

There  were  two  major  "public"  participants  in  this  proceeding,  the 
American  Public  Gas  Assi  ciation,  which  represented  many  groups, 
and  a  2roup  of  Congressmen,  including  myself,  represented  by  private 
counsel.  However,  a  serious  deficiency  in  this  process  was  the  absence 
of  any  opportunity  to  examine  and  test  the  undprlyine;  facts.  Repre- 
sentatives of  public  interest  groups  or  of  the  consumer  do  not  have  the 
financial  resources  or  the  technical  expertise  of  accountants,  econo- 
mists, or  geologists  to  consider  and  evaluate  the  factual  basis  for  the 
proposed  rule.  Fven  with  public  fundine;  of  such  capability,  however. 
lack  access  to  the  industry's  book—  and  records  which 


-  ov^pip    for  fi^nl  vppt  1976,  t-h*»  Opnfpr  advised  thp  Subcommittee,  in  response 
lest,  that  It  had  ?150.0nn  for  Its  operations. 


i  k; 

contain  the  fundamental  dam.  Absent  the  technical  ability  to  review, 
and  the  availability  of,  the  relevant  factual  material,  public  participa- 
tion can  be  no  more  than  a  charade.  In  the  rate-making  ca.-e  Before  the 

FPC  described  in  Chapter  13,  the  public  participants  were  unable  to 
obtain  the  necessary  data  to  test  the  ratemaking  assumptions  or  even 

to  know  whether  such  daia  had  been  submitted. 

The  American  Public  das  Association  points  this  out  well  in  its 
application  loi   rehearing: 

A-  a  result,  without  an  adversary  hearing,  the  Betting  of  nationwide  rates  tor 
gas  producers  is  nothing  more  than  a  ritualistic  exercise  of  computing  industrj 
rates  based  on  industry  data.  .  .  .  ;Since  the  consumers  Of  gas  have  no  data  ot 
iheir  own  to  present,  because  all  such  information  as  to  reserves,  productil  ity, 
etc.,  is  peculiarly  and  exclusively  within  the  producers  possession,  and 
since  the  consumers  of  gas  are  not  permitted  to  cross-examine  any  of  the 
the  producers  submit,  the  Commission  is  left  to  blindly  accept  the  Industrj  data 
as  the  basis  for  the  rates  it  sets.  Thus,  the  rulemaking  proceeding  is  in  reality 
a  farce  in  which  the  Commission  is  effectively  shielded  from  learning  :1k-  truth. 
(Application  for  Kehearsing,  August  2G,  l(J7t>,  at  4.) 

This  problem  is  clearly  related  to  the  Subcommittee's  recommenda- 
tion that  an  Office  of  Public  Counsel  be  established  at  the  FPC.  Such 
an  Office,  formally  independent  of  the  Commission,  would  certainly 
have  more  ability  to  persuade  the  Commission  that  access  to  all  rel- 
evant data  is  a  necessity  in  a  case  such  as  this.  Moreover,  by  its  ability 
to  be  continuously  involved  in  Commission  ratemaking  proceedings, 
it  would  develop  the  necessary  expertise  to  represent  effectively  the 
interests  of  those  who  pay  the  rapidly  escalating  utility  bills.  I  do  not 
mean  to  suggest  that  the  APGA  has  not  done  a  good  job,  but  its  tools 
are  simply  limited.  Indeed,  as  developed  by  this  Subcommittei  "s 
investigators,  a  presently  unreleased  FPC  tally  of  data  submitted  by 
the  pipelines  discloses  that  the  cost  to  consumers  of  the  FPC-approved 
increase  in  the  price  of  natural  gas  will  be  &2.o  billion  in  the  first  year 
alone,  rather  than  the  $1.5  billion  as  originally  stated  by  the  Com- 
mission in  Opinion  Xo.  770. 

However,  the  consumer  advocates  did  not  have  access  to  the  data 
necessary  to  allow  them  to  support  an  assertion  of  this  multibillion 
dollar  figure  in  the  course  of  the  FPC  proceeding.  I  believe  that  the 
citizens  of  this  country  are  beginning  to  realize  that  the  massive 
economic  interests  have  an  inordinate  influence  on  decisions  which 
affect  their  lives  and  their  pocketbooks  and  to  demand  that  the  balance 
be  redressed. 

.  Collins  seems  to  believe  that  the  situation  has  changed  since 
19fi0  when  extensive  daily  exchanges  between  the  commission-  and 
lated  industry  were  reported  and  that  agencies  are  now  hen  ring 
from  consumer  groups  as  well.  Certainly  consumers  groups  have 

.'  and  more  effective  given  their  modo-t  resource?.  Put.  in  the 
main,  as  the  Report  has  demonstrated  hi  its  many  en<o  studies,  regula- 
tory decisions  continue  to  he  skewed  heavily  tov  ial  intei 
The  fragmented  consumer  interests  can  rarely  ho  adoquatolv  repre- 
sented hecauce  of  the  financial  barriers  inherent  in  such  regulatory 
proceeding.  Only  new  mechanisms  can  ensure  that  the  individual 
en's  interest  lir,c=  full  and  fair  representation. 

o 
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